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THE  PRINCIPLES  OF  THE 
AMERICAN  LAW  OF  CONTRACTS. 


PRELIMINARY. 


In  this  second  edition  the  author  has  endeavored  to 
state  the  principles  of  the  law  of  contracts  as  illustrated 
by  the  English  and  American  decisions  to  the  case  of 
the  year  1904.  He  has  not  cited  all  the  cases  but  has 
selected  those  in  which  the  principles  are  best  discussed. 
A  slight  change  of  arrangement  has  been  made;  and 
much  of  the  text  has  been  re- written.  Some  sections 
in  the  first  edition  which  did  not  properly  belong  to  a 
treatise  on  the  principles  of  contract  law  have  been 
omitted  in  this  edition ;  and  in  the  space  saved  many 
new  qualifications  of  general  rules  have  been  discussed. 

Plan  and  Arrangement. 

The  work  is  divided  into  five  main  parts  and  twenty 
chapters^  viz. : 

Part  I.  The  Formation  of  the  Contbact,  i.  e. : 
What  are  the  elements  necessary  to  a  valid  contract? 

Here  we  find  that  there  must  be  an  Affreement  (Cap.  I) 
which  is  either  Express  or  Implied  (Cap.  II);  that  it  must  be 
expressed  in  a  certain  Form  (Cap.  Ill);  that  it  must  be 
founded  upon  a  Consideration  (Cap.  IV);  that  it  must  be 
made  by  Parties  capable  of  contracting  (Cap.  V) ;  with  their 
real  Consent  (Cap  VI),  and  that  it  must  be  for  a  Legal  Ob- 
ject (Cap.  VII). 
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Part  II.  The  Operation  of  the  Contract,  i.  e. : 
Whom  does  it  affect,  and  who  are  the  persons  who  may 
obtain  rights  or  may  be  held  liable  under  it? 

Here  we  find  that  not  only  does  it  affect  the  original  parties 
to  the  agreement  (Cap.  VIII),  but  likewise  those  persons  who 
may  take  the  place  of  either  of  the  original  parties  by  Assign- 
ment (Cap.  IX). 

Part  III.  The  Interpretation  of  the  Contract,  i. 
c. :  In  what  modes  and  by  what  rules  is  the  meaning  of 
the  contract  to  be  arrived  at? 

Here  we  find  certain  legal  rules  by  which  we  can  ascertain 
what  the  terms  of  the  agreement  were,  which  we  call  Proof 
of  the  Contract  (Cap.  X),  and  certain  other  legal  rules  by 
which  we  can  ascertain  what  those  terms  mean — which  we 
call  Construction  of  the  Contract  (Cap.  XI). 

Part  IV.  The  Discharge  of  the  Contract,  i.  e. : 
In  what  modes  does  the  obligation  come  to  an  end  and 
the  parties  become  freed  from  its  rights  and  liabilities? 

Here  we  find  that  the  contractual  tie  may  be  loosened  and 
the  parties  freed  from  its  rights  and  liabilities  either  by 
Agreement  (Cap.  XII);  by  Performance  (Cap.  XIII);  by  Im- 
possibility of  Performance  (Cap.  XIV) ;  by  Operation  of  Law 
(Cap.  XV);  or  by  Breach  (Caps.  XVI-XVII). 

Part  V.  The  Remedies  Upon  the  Contract,  i.  e. : 
In  what  modes  and  to  what  extent  may  either  party 
obtain  satisfaction  when  the  other  fails  to  perform  what 
he  has  promised? 

Here  we  find  that  he  may  recover  compensation  for  the 
loss  a  breach  has  caused  him,  which  compensation  is  called 
Damages  (Cap.  XVIII),  or  the  court  may  in  certain  cases 
compel  the  party  in  default  to  actually  perform  what  he 
promised,  which  is  called  Specific  Performance  (Cap.  XIX) ; 
and  lastly  that  this  right  of  action  may  be  Discharged  in 
various  ways  (Cap.  XX). 
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THE  FORMATION  OF  THE  CONTRACT. 


§  1.  Introductory. 
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§1.     Introductory — Contract  Defined — Other 
Definitions. 

A  contract  is  defined  by  the  most  distinguished  chief 
justice  of  the  highest  court  in  the  land  and  the  most 
august  judicial  tribunal  in  the  world,  as  an  agreement 
in  which  a  party  undertakes  to  do  or  not  to  do  a  par- 
ticular thing.^  This^  however,  falls  very  far  from  de- 
scribing the  kind  of  agreement  which  is  essential  to  a 
contract  binding  and  enforceable  by  law.  An  agree- 
ment may  exist  and  yet  not  make  a  valid  contract;  or 
it  may  be  valid  as  an  agreement,  and  yet  not  be  so  ex- 
pressed in  its  form  as  to  be  enforceable;  or  it  may  pos- 
sess these  two  elements  and  yet  not  contain  the  con- 
sideration which  the  law  requires;  or  it  may  possess 
tiiese  three  elements  and  yet  not  be  entered  into  by 
I>arties  l^ally  capable  of  contracting ;  or  it  may  pos- 
sess these  four  elements  and  yet  not  have  the  necessary 
legal  consent  of  the  parties;  or  it  may  possess  these 
five  elements  and  yet  be  for  an  object  which  in  the  eye 
of  the  law  is  not  a  legal  object. 

Therefore,  in  treating  of  the  formation  of  the  con- 
tract, i.  e.y  the  elements  necessary  to  a  valid  contract,  we 
shall  consider,  first,  the  agreement,  either  express  or 
implied ;  second,  the  form  required ;  third,  the  consider- 
ation required ;  fourth,  the  capacity  of  the  parties ;  fifth, 
the  consent  of  the  parties;  sixth,  the  legality  of  the  ob- 
ject of  the  agreement.  These  six  requisites  are  essential 

>  MarshalL  C.  J.,  in  Sturi^is  v.  Crownin-  of  wbeec^uent  casct.  For  these  cases  and 
shield.  4  Wneat.  197.  This  definition  of  a  collection  of  other  definitions  of  courts 
**Contract"  has  been  repeated  in  a*number       and  text- writers,  see  9  Cyc,  24 1«  note. 


Digitized  by  VjOOQIC 


INTKODUCTORY. 

to  a  valid  contract,  for  where  any  one  of  them  is  absent^ 
the  agreement  is  in  some  cases  merely  unenforceable,  in 
some  voidable  at  the  option  of  one  of  the  parties,  in 
some  absolutely  void. 

A  contract  then  is  the  result  of  agreement  and  obli- 
gation; by  agreement  being  meant  the  expression  by 
two  or  more  persons  of  a  common  intention ;  by  obliga- 
tion being  meant  the  duty  which  the  law  imposes  upon 
the  parties  to  act  as  they  have  agreed  to  act.^  And  this 
obligation  js  not  present  unless  the  agreement  contains 
the  requisites  just  mentioned.  A  contract  may  therefore 
be  defined  as  the  agreement  of  two  or  more  competent 
persons,  in  proper  form,  on  a  legal  consideration  and 
with  their  free  consent  upon  a  legal  subject-matter.' 

The  offer  by  one  to  do  or  not  to  do  something  becomes 
a  promise  when  it  is  accepted  by  the  party  to  whom  it 
is  mada  The  parties  to  a  promise  are  called  promisor 
and  promisee  and  the  result  of  the  mutual  promises  is 
agreement.* 

An  executed  contract  is  a  contract  which  has  been 
fully  performed  since  it  was  made,  or  which  was  per- 
formed at  the  time  it  was  made,  so  that  nothing  remains 
to  be  done  on  either  side.  An  executory  contract  is  one 
which  is  either  wholly  unperformed,  or  in  which  there 
remains  something  to  be  done  on  both  sides — 
as  in  the  case  of  mutual  promises  to  marry,  where  the 
promise  of  each  party  is  the  consideration  for 
the  promise  of  the  other,  or  a  contract  consisting  of  a 
promise  on  one  side  to  furnish  goods  or  perform  serv- 

2  **Contract  results  from  a  combination  judfpes  as  meaning^  the  same  thinff  that  <t 

of  the  two  ideas  of  agreement  and  obllga-  is  too  lace  to  try  to  change  legal  terminol- 

tion."    Anson,  Contr.  1.  ogy  so  far  as  this  subject  is  concerned. 

*  As  an  agreement  to  constitute  a  contract  <  M  cKinley  v.  Watkins,  18  111.  140;  Brown 

must  create  a  legal  oblisation,  it  is  not  cor-  v.  Rice,  29  Mo.  382;  Bliason  v.  Henshaw,  4 

rect  to  speak  of  a  "void"  contract— for  it  is  Wheat.  226;   Tucker  v.  Woods,  12  Johns, 

the  agreement  which  is  void,  i.  e.,  destitute  190,  7  Am.  Dec.  305;  Ring  v.  Warfield,  67 

of  legal  effect  and  there  is  no  contract  at  Md.  346;   1  Am.  St.  Rep.  884;  Demoss  v. 

all.    But  the  words  contract  and  agreement  Noble,  6  Iowa  S30. 
have  been  so  long  used  by  writers   and 
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icefi^  and  a  promise  on  the  otiier  side  to  accept  and  pay 
for  ihe  same.  A  contract  may  be  executed  on  one  side 
and  executory  on  the  other.** 

When  the  consideration  on  both  sides  of  an  execu- 
tory contract  is  a  promise  the  contract  is  hilaterai. 
Where  the  promise  is  on  one  side  only  it  is  unilateral, 
and  the  offeree  is  not  bound  to  perform  at  all  nor 
until  i>erformance  by  him  is  the  offerer  bound;  but  on 
performance  by  the  offeree  the  proposal  of  the  offerer 
is  turned  into  a  binding  contract.  An  offer  of  a  re- 
ward is  a  good  example  of  a  unilateral  contract. 


*McNett  V.  Cooper.  18  Fed.  Rep.  586;  576;  Parmelee  v.  R.  Co.,  7  Barb.  589; 
Justice  ▼.  Lang«  a  N.  Y.  493, 406,  1  Am.  Madison  v.  Sbarpe,  4  Coldw.  376; 
Rep.  676;  Scbroeppel  v.  Corning,  10  Barb.       Riggs  v.  Tayloe,  SCranch  C.  C.  687. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CHAPTER  I. 

THB  AORBBMBNT. 

SncnoN  2.  What  Is  Agreement. 

3.  Common  Intention  Bsiential. 

4.  Intention— How  Ascertained. 

5.  Intention  to  Bind  Bssential — ^Promissory  Expressions. 

6.  Same — Statements  of  Intention. 

7.  Same— Invitations  to  Deal. 

8.  Intention  Must  Refer  to  Legal  Relations. 

9.  Intention  Must  Be  Serious. 

10.  Preliminary  Negotiations. 

11.  Certainty  Required. 

12.  Intention  Must  be  Communicated. 

13.  Representation  on  Which  Another  Acts— Estoppel. 

14.  Agreement  Results  from  Offer  and  Acceptance. 

15.  Acceptance  by  Assent 

16.  Acceptance  by  Promise. 

17.  Acceptance  by  Act 

18.  Acceptance  by  Silence. 

19.  Acceptance  by  Signing  Paper. 

20.  Acceptance  by  Accepting  Paper. 

21.  Communication  of  Offer. 

22.  Acceptance  of  Offer— By  Whom. 

23.  Offerer  May  Prescribe  Time,   Place  and  Conditions  of 

Acceptance. 

24.  Acceptance  Must  be  Absolute  and  Unconditional. 

25.  And  Identical  with  Terms  of  Offer. 

26.  Communication  of  Acceptance. 

27.  Offer  Made  by  Post 

28.  Acceptance  Made  by  Post 

29.  The  Subject  of  Acceptance  by  Agent  Reviewed. 
80.  Acceptance  Makes  Irrevocable  Contract 

31.  Offer  May  Lapse  or  be  Determined  How. 

32.  By  Revocation. 

33.  By  Rejection  or  Conditional  Acceptance. 

34.  By  Lapse  of  Time. 

35.  By  Death. 

36.  By  Change  of  Circumstances. 

37.  Revocation  of  Acceptance. 

38.  Time  and  Place. 


Digitized  by  VjOOQIC 


§  4  THE  AOEEEMENT.  [PART   I. 

§2.     What  is  Agreement. 

Agreement  consists  in  two  or  more  persons  being  of 
the  same  mind  and  intention  concerning  the  subject- 
matter.^ 

§3.     Common  Intention  Essential. 

In  order  that  there  shall  be  agreement,  the  parties 
must  have  the  same  intention  and  this  can  not  be  pres- 
ent where  there  is  doubt  or  difference  on  either  sida 
Thus  if  A  offers  B  to  sell  him  his  horse  and  B  replies, 
"I  might  purchase  it  at  the  price  you  asked/'  there  is 
no  agreement.^  Neither  is  there  where  A  says,  "I  will 
sell  you  my  horse  for  one  hundred  dollars,'^  and  B  re- 
plies, "I  will  give  you  seventy-five  for  it"  ^ 

§4.    Intention — Hov)  Ascertained. 

A  person's  state  of  mind  or  intention  can  be  ascer- 
tained only  by  outward  expressions,  such  as  words  or 
acts.  Therefore  the  law  excludes  all  questions  of  inten- 
tion unexpressed,  and  imputes  to  a  person  a  state  of 
mind  or  intention  corresponding  to  the  rational  and 
honest  meaning  of  his  words  and  acts.  Whatever  a 
man's  real  intention  may  be,  if  he  so  conducts  himself 
that  a  reasonable  man  would  believe  that  he  was  assent- 
ing to  what  he  proposed,  and  the  latter  on  the  faith  of 
this  contracts  with  him,  the  man  so  conducting  himself 


^  Bruce  v.  Pierson,  8  Johns.  584.  abaolute  accepuuice,  but  merely  a  courteous 

'  St*f  ff  V.  Compton.  81  Ind.  171.  •*!  guess  promise  to  rive  it  conrideration.    Mannier 

I  cansKp  it  to  ybu"  is  not  an  offer  to  ship.  \'  Appling,  112  Ala.  888, 20  South.  Rep.  978. 

Topliff  V.  McKcndree,  80  Mich.  148.  66  N.  And  the  same  view  was  taken  of  a  letter 

W.  Rep.  109.    Where,  in  answer  to  an  or-  reading,  "I  am  prepared  to  make  the  ar- 

der  to  a  wholesale  merchant  of  eight  hun-  rangemenu  with  you  on  the  terms  you 

dred  pairs  of  shoes,  the  latter  acknowledged  2f  ^Ja  L  ^*^^"  "li}^  ^?'  ^*  ^^^'  ^^1 

by  postal  card  the  receipt  of  the  order  and  «^  g  N.  E.  Rep.  4p;  Thurber  v.  Smith,  64 

said,  "The  same  shall  have  prompt  atten-  AU.  Kep.  7W  (K.  I.). 
tion,'*  the  court  said  that  this  was  not  an  *  See  post,  f  26. 
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CH.  I.]  THE   AGREEMENT.  §    5- 

is  as  much  bound  as  if  he  had  actually  intended  to 
agree  to  the  other  party's  terms.* 

"If  a  man  intends  to  buy,  and  says  so  to  the  intended  seller,  and 
be  intends  to  sell,  and  says  so  to  tbe  intended  buyer,  tbere  is  a 
contract  of  sale;  and  so  tbere  would  be  if  neltber  bad  tbe  inten- 
tion."« 

.  Thus  where  a  man  writes  a  letter  to  another  and  its 
language  shows  an  offer  to  contract,  he  will  not  be  al- 
lowed to  say,  ^*^I  did  not  intend  to  make  an  offer  in  writ- 
ing that  letter/'^  A  person  can  not  set  up  that  he  was 
merely  jesting  when  his  conduct  and  words  would  war- 
rant a  reasonable  person  in  believing  that  he  intended 
a  real  agreement.^ 

And  it  does  not  matter  how  formal  or  informal  the 
words  used  may  be.  A  says  to  B,  "I  want  you  to  send 
your  wagon  for  my  goods  to-morrow  to  take  them  to  the 
station.''  B  replies,  "All  right"  This  is  an  agree- 
ment* 

§5.    Intention  to  Bind  Essential — Promissory 
Expressions. 

The  intention  to  bind  oneself  must  appear,  for  all 
promissory  expressions  do  not  by  acceptance  constitute 
an  agreement^  Thus  where  a  man  whose  son  had  been 
murdered,  while  himself  suffering  from  wounds  in- 
flicted by  the  same  person  who  had  killed  his  son,  ex- 

•  HadM>n  ▼.  ColumbUn  Co.,  too  N.  W.  S  Brown  v.  Hare.  8  H.  &  N.  484. 

Sf^'-i.tf"  <¥**:'*-i  *=i*?"«f,S  ^J^'^'S^it  «  Harris  v.Amoskeag  Lumber  Co.,  »7Ga. 

R'^SSTbiJi-^  i^  r^irf'pV  ^A-  ^- »  S.  E.  Rep.  61»;Twnon  v.  Anderson. 

O.  B.  007;  Freeman  v.  Cooke,  2  Ex.  664;  48N  Y.  831 
Harris  v.  Amoskeaf  Lumber  Co.,  97  Ga.  a-km  v      \       c.    .  i.  >•  «it    > 

485.  »  8.  E.  Rep.  sft;  Hand  v.  Gas  En-  *  McKenzie  v.  Stretch,  68  lU.  App.  184. 

Ifine.etc.,  Co.,167N.  Y.  142,60N.  E.Rep.  •Pitts.,  etc..  R.  Co.  v.  Racer,  10  Ind. 

486;  Dillon  ▼.  Anderson,  48  N.  Y.  881;  Cole-  (App.)  606,  88  N.  E.  Rep.  186. 
«an  V.  Roberts,  1  Mo.  97;  Haubelt  v.  R^,  i  carson  v.  Lucas,  13  B.  Mon.  218;  Sta_gg 

«c..  MiU  Co.,  77  Mo.  Aop.  e7«;  ^erly  y.  Compton,  81  Ind.  171:  Westervelt  v.  rfl^ 

Hanr«rt^n«  Mach.  Co.  v.  Crtewell,  W  Mo.  marest,  4i8  hf.  J.  (L.)  87.  60  Am.  Rep.  400. 
App.  471;  BrewinstoB   v.  Mesker,  51  Mo.  v    /     •  k        • 

App.  848. 
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THE  AGBEEMENT. 


[PABT  I. 


claimed  that  he  would  give  |200  to  have  him  arrested, 
the  court  said  that  no  contract  could  be  made  out  of 
such  expressions ;  they  were  evidence  of  strong  excite- 
ment but  not  of  a  contracting  intention.*  On  the  other 
hand  in  a  Wisconsin  case  where  a  man  standing  in 
front  of  a  burning  building  shouted  to  the  crowd,  "I 
will  give  five  thousand  dollars  to  any  person  who  will 
bring  the  body  of  my  wife  out  of  that  building  dead  or 
alive,"  this  was  held  to  be  a  binding  agreement  with 
one  of  the  firemen  who  entered  the  house  and  brought 
out  the  woman  f  and  in  Illinois  where  at  a  public  meet- 
ing during  the  war  a  man  declared  that  he  would  give 
f  400  to  get  his  sons  relieved  from  the  draft,  this  was 
held  a  binding  promise  to  pay  that  amount  to  any  one 
who  should  accomplish  that  object.*  It  is  not  easy  to 
state  any  definite  rule  by  which  such  cases  should  be 
governed  but  it  may  be  said  broadly  that  the  question  is 
whether  the  terms  of  the  offer  and  the  circumstances 
under  which  it  is  made  are  such  as  to  give  a  person 
a  right  to  act  upon  it  as  a  real  and  intentional  offer. 


3  Stamper  v.  Temple.  6  Humph.  290.  and 
see  HifiTgrins  v.  Lessij?,  49  111.  (App.)  461. 
where  as  to  similar  langiiage  as  to  one 
whom  be  suspected  of  having  stolen  an  old 
liarness  from  him.  the  court  said:  *'It  was 
indicative  of  a  state  of  excitement  so  out 
■of  proportion  to  the  supposed  cause  of  it 
that  it  should  be  ref^arded  rather  as  the  ex- 
travagant exclamation  of  an  excited  mail 
than  as  manifesting  an  intention  to  con- 
tract." 

«Rcifv.  PaJ:e,^5Wls.  781. 

*  McClure  v.  Wilson,  43  111.  866,  60  111. 
366;  Patton  v.  Hassinger,  69  Pa;  St.  811. 
In  a  recent  English  case  the  defendants, 
the  proprietors  of  a  medical  preparation 
called  The  Carbolic  Smoke  Ball,  issued  an 
advertisement  in  which  they  promised  to 
pay  100  pounds  to  any  person  who  con- 
tracted influenza  after  having  used  one  of 
their  smoke  balls  in  a  certain  specified 
manner  and  for  a  certain  specified  period. 
The  plaintiff  sued  for  100  pounds  alleging 
that  on  the  faith  of  the  advertisement  she 
purchased  one  of  the  smoke  balls,  used  it  in 
the  manner  and  for  the  time  specified,  but 
nevertheless  contracted  the  influenza.  It 
was  contended  by  the  defendants  that  this 
was  not  an  offer  at  all  or  at  least  not  one 
that  any  sensible  person  would  take  to  be 
a  bona  fide  offer.    But  all  the  judges  of  the 

10 


Court  of  Appeals  pointed  out  that  the  ad  • 
vertisement  contained  this  clause:  '*1000 
pounds  is  deposited  in  the  Alliance  Bank. 
Regent  street,  showing  our  sincerity  In  the 
matter,"  and  that  this  must  have  been  for 
the  very  purpose  of  leading  those  who  read 
the  advertisement  to  believe  that  the  de- 
fendants were  serious  in  their  proposal  and 
intended  to  fulfill  their  promise,  Mr.  Jus- 
tice Hawkins  saying:  "It  may  be,  that  of 
the  many  readers  of  the  advertisement  very 
few  of  toe  sensible  ones  would  have  enter- 
tained expectations  that  in  the  event  of  the 
smoke  balls  failing  to  act  as  a  preventive 
against  the  disease  the  defendants  had  any 
intention  to  fulfill  their  attractive  and  allur- 
ing promise;  but  it  must  be  remembered 
that  such  advertisemenu  do  not  appeal  so 
much  to  the  wise  and  thoughtful  as  to  the 
credulous  and  weak  portions  of  the  com- 
munity: and  if  the  vendor  of  an  article, 
whether  it  be  medicine  smoke  or  anything 
else,  with  a  view  to  increase  its  sale  or  use, 
thinks  fit  publicly  to  promise  to  all  who  buy 
or  use  it,  that  to  those  who  shall  not  find  it 
as  efficacious  as  it  is  represented  bv  him  to 
be,  he  will  pay  a  substantial  sum  of  money, 
he  must  not  be  surprised  if  occasionally  he 
is  held  to  his  Dromise."  Carlill  v.  Carbolic 
Smoke  Ball  Co.,  L.  R.  Q.  B.  D.  (1892-1898), 
484,960. 
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-CH.  I.]  THE  AGREEMENT.  §  7 

§6.     Same  — Statements  of  Intention. 

Of  a  similar  character  are  mere  statements  of  inten- 
tion, though  they  be  accepted  or  acted  upon  by  the 
party  to  whom  they  are  made.^  In  an  English  case  a 
person,  in  answer  to  a  suitor  for  his  daughter,  wrote: 
"I  shall  allow  her  the  interest  on  two  thousand  pounds, 
whether  she  remains  single  or  marries.  If  the  latter,  I 
may  bind  myself  to  do  it,  and  pay  the  principal  at  my 
-death  to  her  and  her  heirs.''  This  was  held  not  to  cre- 
ate a  contract  because  it  did  not  import  an  intention  to 
make  a  binding  promise.^  So  it  was  held  there  was  no 
'Contract  where  a  i)erson  to  whom  a  proposal  was  made 
replied:  "I  am  prepared  to  make  the  arrangements 
with  you  on  the  terms  you  name.''* 

Here  as  before,  it  is  a  question  of  fact  whether  what 
was  said  was  a  mere  statement  of  intention  or  was  in- 
tended as  a  definite  offer  or  acceptance.^ 

§7.    Same  — Invitations  to  Deal. 

A  mere  invitation  to  deal  is  not  such  an  offer  as  may 
lie  turned  into  an  agreement  by  acceptance.  Thus  in 
MoiUton  V.  Kershaw,^  A  wrote  to  B :  "We  are  author- 
ized to  offer  Michigan  fine  salt  in  full  car  load  lots  of 
80  to  95  barrels  delivered  in  your  city  at  85  cents  per 
barrel.''    B   tel^raphed:    "Your  letter    of  yesterday 

^  Weeks  ▼.  Tybold,  RoU.  Abr.  p.  6;  Kirk-  Pac.  Rep.  49:  Perkins  v.  Westcoat.  8  Colo. 

sey  V.  Kirksey,  8  Ala.  181;  Lakeside  Land  App.  888,  88  Pac.  Rep.  180:   Crane  v.  Grit- 

Co.  ▼.  DromfiToole.  89  Ala.  606. 7  So.  444;  ton,  64  Iowa  788,  8  N^  W.  Rep.  79,  7  N.  W. 

Er^rin  v.  Brwin,  86  Ala.  886;  Perkins  ▼.  Rep.  188;  Morris  v.  Brifirhtman,  148  Mass. 

Westcoat.  8  Colo.  App.  888,  88  Pac.  189;  140,  9  N.  B.  Rep.  618. 

?^'?7\£?SLP^2f 'iSi  ^'tf  •  *^.?**«S.^£f  I-  *  Randall  v.  Morgan,  W  Vesey,  87. 

Arnold,  120  Pa.  St  170,  18  Atl.  831;  Hart-  ,„                -      >>    V,-   •  ^     a         «.- 

loan's  Appeal,  8  Grant  JH;  Miller  v.  Mac-  "J^*J«S'  ^-  iS^-  ^°'  ^*  ^^^'  ^^-  ^*' 

kay,  80i  Pa.  St.  846,  64   Atl.    Rep.    171.  39  N.  E.  Rep.  40. 

Statements  of  intention  made  to  third  per-  *  Thniston  v.  Thornton,  1  Cush.  79;  Hen- 
sons  cannot  be  considered  as  offers.  Kenan  derson  Bridge  Co.  v.  McGrath,  134  U.  S. 
T.  HoUowaj,  16  Ala.  68.  60  Am.  Dec.  168;  860. 
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§  8  THE  AGREEMENT.  [PART  !• 

received  and  noted.  Yon  may  ship  me  2,000  barrels  of 
Michigan  fine  salt  as  offered  in  your  letter.^^  This  was 
held  not  to  make  a  binding  contract,  the  court  saying 
that  the  defendant's  letter  was  only  a  notice  to  those 
dealing  in  salt  that  he  was  in  a  position  to  supply 
that  article  for  the  prices  named,  and  requesting  offers 
from  the  person  or  persons  addressed.^ 

Business  circulars  sent  by  mail  or  distributed  by 
hand  and  advertisements  in  newspapers  of  goods  for 
sale,  fall  under  this  head.  They  are  merely  invitations 
to  trade;  they  go  no  further  than  what  occurs  when 
any  one  asks  another  what  he  will  give  or  take  for  cer- 
tain goods.  Such  inquiries  may  lead  to  agreements, 
but  do  not  make  them.^  So  where  a  person  or  a  corpo- 
ration advertises  for  bidders  for  property  to  be  sold  or 
for  work  to  be  done,  the  advertisement  is  simply  an  in- 
vitation to  make  offers  and  the  advertiser  is  not  bound 
to  accept  the  highest,  the  lowest  or  any  of  the  bids.* 

§8.     Intention  Mu8t  Refer  to  Legal  Relations. 

The  intention  of  the  parties  must  refer  to  l^al  rela- 
tions; it  must  have  reference  to  the  assumption  of  l^al 
rights  and  duties.     One  may  accept  a  proposal  to  dine 

«Talbot  V.  Pettigrew,  8  Dak.  141,  18  N.  Y.  Suppl.  887:  Spencer  v.  Harding,  L.  R. 
W.  678;  Smith  v.  Weaver.  90  111.  892:  Pat-  6  C.  P.  661;  Walsh  v.  St.  Louis  Ex.  Co.,  90 
ton  ▼.  Arney,  95  Iowa  664,  64  N.  W.  685;  Mo.  467, 16  Mo.  (App.)  908.  ''A  booksell- 
Knight  ▼.  Cooley,  84  Iowa  218;  Ashcroft  v.  er's  catalogue,  with  prices  stated  against 
Butterworth,  186  Mass.  511;  Lincoln  v.  Brie  the  names  of  the  boolcs,  would  seem  to  con- 
Preserving  Co.,  188  Mass.  139;  Smith  v.  tain  a  number  of  offers.  But  if  the  boolc- 
Gowdy.S  Allen  566;  Ahearn  v.  Ayre8,88  seller  receives  by  the  same  post  five  or  six 
Mich.  692;  Beaupre  v.  Pacific,  etc.,  Tel.  letters  asking  for  a  particular  book  at  the 
Co.,  81  Minn.  165;  Hunt  v.  Johnson,  24  price  named,  to  whom  is  he  bound?  To 
Mo.  509;  James  v.  Marion  Fruit  Jar,  etc.,  the  man  who  first  posted  his  letter  of  ac- 
Co.,  69  Mo.  App.  807;  Schenectady  Stove  cepunce?  How  is  this  to  be  ascertained? 
Co.  V.  Holbrook,  101  N.  Y.  45.  4  N.  E.  4;  The  caulogue  is  clearly  an  inviution  to  do 
Allen  V.  Kirwin,159Pa.  St.612,88Atl.495;  business,  and  not  an  offer."  Anson. 
Slavmaker  v.  Irwin.   4  Whart.  800;  Martin  Contr.  40. 

V.  Northwestern  Fuel  Co.,  22  Fed.  606;  iSpencer  v.  Harding,  L.  R.  5  C  P.  661.- 

Spencer  v.  Harding.  L    R.  5  C.  P  561;  smith  v.   Mayor,  10 'Vl.  Y.  804;  Sute  v! 

Kinghorne  v.  Montreal  Tel.  Co.,  18  U.  C  Directors,  5  Ohio  St.  234;   Agento  v.  San 

V?-  "•  ^'  Francisco,  16  Cal.  855;  Coguard  t.  School 

*  Ahearn  v.   Ayres,  38  Mich.  692;  Ash-  District,  46  Mo.  (App.)  6;  Leskie  v.  HazeK 

croft  y.  Butterworth,  186  Mass.  611;  Zelt-  tine,  155  Pa.  St.  98,  85  Atl.   Rep.  886:  An^ 

ner  v.  Irwin,  85  N.  Y.  App.  Div.  228.  49  N.  derson  v.  Public  Schools,  122  Mo.  65. 
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with  another  or  to  take  a  walk  or  go  to  a  baseball  match 
with  him,  and  may  even  incur  trouble  and  expense  in 
keeping  the  engagement,  yet  no  action  will  lie  for  the 
breach  of  the  mere  social  engagement.^  The  reason  in 
all  these  cases  is  that  the  promise  was  neither  intended 
nor  understood  to  create  between  the  parties  rights  and 
duties  enforceable  by  law.^ 


§9.    Intention  Must  Be  Serious. 

An  offer  can  not  be  the  foundation  of  an  agreement 
where  it  is  made  or  accepted,  not  with  the  intention  to 
contract,  but  as  a  mere  iest  or  joke.*  Where  a  party 
gave  a  three-hundred-dollar  check  for  a  fifteen-dollar 
watch  by  way  of  mere  frolic  and  banter,  not  expecting 
to  buy  the  watch  and  the  other  not  expecting  to  sell  it, 
it  was  held  that  there  was  no  contract  f  and  where  par- 
ties went  through  the  marriage  ceremony  before  a  person 
authorized  to  celebrate  marriages  without  really  in- 
tending to  marry,  it  was  held  that  there  was  no  mar- 
riage.'  But  a  person  is  not  permitted  to  say  that  he 
was  jesting  if  his  conduct  and  words  would  warrant  a 
reasonable  person  in  believing  that  he  was  serious.* 

•  Pollock.  Contr.  2:   Anson,  Contr.    19;  them  riffhu  or  duties  enforceable  by  law. 

Brwin  v.  Erwin,  36  Ala.    386;   Topping  v.  It  is  onFy  those  promises  which  as  between 

Swords.  1  B.  D.  Smith  609.  the  parties  to  them  create  or  alter  rights 

1  **If  at  a  ball  a  young  lady  promises  a  ?"<*  duties,  which  the  law  treau  as  of  blnd- 

EnUeman  to  dance  with  him,  say  the  sixth  \^,^^}}f^ii*^''i  '^*  constitute  contracts  " 

nee   on   the   program,  and  ifterward  Wald  (O:  H.)  Lecture  Introductory  to  the 

dances  it  with  someone  else,  no  one  would  Study  of  the  Law  of  Contract,  Cincinnati 

suppose  that  he  could  sue  her  for  breach  of  1°^* 

contract.    So  if  A  agrees  to  join  B  to-  ^  Theiss  v.  Weiss.  166  Pa.  St.  9,  Vl  Atl. 

morrow  at  a  certain  hour  to  take  a  bicycle  Rep.  68;  Armstrong  v.  McGhee,Add.  (Pa.) 

ride  together,  this  is  not  a  promise  creating  S61;  Bruce  v.  Bishop.  48  Vt.  161. 

a  contract.    So jf  In  the  playing  of  a  ch^-  sKeUerv.Holderman.il  Mich.  118,88 

ade  a  man  and  a  woman  go  through  the  Am  Dec  787 

form  of  a  bethrothal  there  is  no  promise  .^TZ,             «.          «.  %t  t    /o    ^  o«r 

creaUng  a  contract  so  as  to  furnish  the  «McClung  v.  Terry,  21  N.  J.  (Eq.)  826. 

foundation  for  an  action  of  breach  of  prom-  4  McKenzie  v.  Stretch,  68  111.  ( App.)  164 

ise  of  marriage.    The  reason  in  each  case  piate  v.   Durst,  48  W.  Va.  68,  84  S.  B. 

is  that  the  promise  in  question  was  neither  Rep.  580. 
intended  nor  understood  to  create  between 
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§11  THE  AGREEMENT.  [PAET  I. 

§10.     Preliminary  Negotiations. 

Where  parties  are  merely  negotiating  as  to  the  terms 
of  an  agreement  to  be  entered  into  between  them,  there 
is  no  meeting  of  minds  while  such  agreement  is  incom- 
plete. Thus  where  they  intend  that  their  verbal  nego- 
o  tiations  shall  be  reduced  to  writing  and  signed  by  them 
as  the  evidence  of  the  terms  of  their  agreement,  there  is 
nothing  binding  on  them  until  the  writing  is  executed.* 
An  agreement  is  very  often  made  by  correspondence, 
but  care  must  be  taken  not  to  construe  as  an  agreement 
letters  which  the  parties  intended  only  as  a  preliminary 
negotiation.  The  question  in  such  cases  always  is,  did 
they  mean  to  contract  by  their  correspondence,  or  were 
they  only  settling  the  terms  of  an  agreement  into  which 
they  proposed  to  enter  after  all  its  particulars  were  ad- 
justed, which  was  then  to  be  formally  drawn  up  and  by 
which  alone  they  designed  to  be  bound.^ 

§11.     Certainty  Required. 

The  promise  must  be  certain  in  its  terms,  and  not  so 
indefinite  and  illusory  as  to  make  it  impossible  to  say 
just  what  was  promised.*  Therefore,  where  A  bought 
a  horse  from  B,  promising  that  "if  the  horse  was  lucky 
to  him,  he  would  give  |25  more  or  the  buying  of  another 

^  Hammon  v.  Winchester,  8S  Ala.  470.  2  Rep.  696:  Sanders  v.  Pottlizer  Bros.  Fruit 

South.  Reo.  898:  Spinney  v.  Downinsr,  108  Co.,  144  N.  Y.  800,  89  N.  E.  Rep.  75, 43  Am. 

Cal,  666, 41  Pac.  Rep.  797:   Crittenden  v.  St.  Rep.  767;   Schenectady  Stove  Co.  v. 

Armour,  80  Iowa  221,  46  N.  W.   Rep.  888:  HolbroQk,  101  N.  Y.  46,  4  N.  E.  Rep.  4. 

Mi|«i8sippi.  etc.  SteamshipCo.  V.   Swift.  2  Lyman  v.  Robinson,  14  Allen  242;  Stro- 

MMe.*W,»Atl,  Rep.  1068,  «  Am.  st.  bridfje  Lithographing  Co.  v.   Randall,   78 

Rep.   546;    Edge  Moor  Bridge  Works    v.  FeH   R-n  flio  «»9 

Brfitol  County,  170  Mass.  688,  49  N.  E.  *"«^- i^eP- «»,  ««;            ,^  „     „    ^     ,,„ 

Rep.    918;    Whiteford    v.    Hitchcock,    74  '  ^5"">*°   ^-    ^.*i"$R' A*  ^i.^/  S.   342: 

Mich.  208.  41  N.   W.   Rep.   898:    Gatei  v.  Jf^^^lV' ^^*°?\^**  "^^6,  66  Am.  Rep. 

Nelles,  62  Mich.  444,  89  N.  W.  Rep.  78:  ^^^J  '^**^'"»  ^  ^*l?'°»vi®w,^^- .??*•  P*  V® 

Shepard  v.  Carpenter,  54  Minn.  158.  66  N.  v-  Lumberman's  Co.,  92  Mich.  491j;   Erwin 

W.  Rep.  906;  Gullich  v.   Alford,  61  Miss.  I;  5r7*Ii!.**«^^,;  *¥'  ^*]!l°S  ^•^^'fSU"?.* 

284;  EiTds  v.  Carondelet.  4:0  Mo.  118;  Meth-  ^  Md.  844;  Wall's  App. ,  HI  Pa.  St.  460.  56 

udy  V.  Ross,  10  Mo.  App.  101;    Bourne  v.  ^™-  RcP-  268;   Jones  v.  Durgin,  16  Mo. 

Shapleigh,  9  Mo.  App.  64;  Shaw  v.  Wood-  <App.)  870. 
bury  Glass  Works,  68  N.  J.   L.  7,  18  Atl. 
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CH.  I.  ]  THE  AOBEEMENT.  §   12 

horse,"  it  was  held  that  this  was  too  loose  and  vague  to 
be  considered  in  a  court  of  law.*  So  where  A  promised 
B  that  if  she,  a  single  woman,  would  live  with  him 
until  her  marriage,  he  would  give  her  one  hundred  acres 
of  land,  without  any  reference  to  locality  or  value,  it 
was  held  void  for  uncertainty.*  Where  an  employer 
engages  a  servant,  promising  to  give  him  such  remun- 
eration as  he,  the  employer,  shall  think  right,  there  is 
no  legal  liability  to  pay  anything.*  A  promise  by  a 
school  trustee  to  a  teacher  to  pay  "good  wages"  was 
held  too  indefinite  to  found  an  action  upon,^  as  was  a 
stipulation  in  a  contract  that  it  might  be  canceled  by 
either  party  for  "good  cause."® 

Persons  must  make  their  own  agreement  and  not 
leave  it  to  the  courts  to  make  one  for  them  from  the 
language  they  have  used. 

An  agreement,  however,  will  not  be  considered  un- 
certain if  the  court  can  see  what  the  parties  intended. 
Absolute  certainty  is  not  required,  for  that  is  certain 
which  may  be  rendered  certain,  according  to  the  maxim 
id  certum  est  quod  cerium  reddi  potest  J 

§12.    Intention  Must  Be  Communicated. 

The  intention  of  the  ^  parties  must  be  communicated, 
for  one's  intention  can  be  ascertained  by  another  only 
by  means  of  outward  expressions,  as  words  and  acts.^ 

>  Guthiog  v.  Linn,  2  B.  &  Ad.  882;  Burks  Cbumasero  v.  Gilbert.  84  111.  808;  Atkins  v 

V.  Siam,  66  Mo.  (App.)  466.  Van  Buren  School  Tp.,  77  Ind.   447;  Shep 

•  Sherman  v.  Kitamillcr.  17 Serg.  A  R.  46.  »''d  v.  Carpenter,  *4  Minn.  153,  65  N.  W 
< Taylor  v.  Brewer,  1   Maule  AS.  390;  ,«.    ^      i          -r            ..  ^^.     o     «,. 

Roberts  v.  Smith,  4  Horl.  &  N.  815,  38  L.  J^'l^'^^^^^J'  PS^\f*  ^^)?  ?^f^?^* 

J:  Ex.  1«4;  Parker  v.  Ibbetson,  4  Com.  B.  f*  ^'F'^^^'SiA  Caswell  v  School  Dist., 

[N.  S.]  846,  87  L.  J.  Com.  P.  83«.  ?«  m     ^^^'       '      "^  ^*^*  ^°'  ^*  "«^°"» 

•  FairpUy  School  Tp.  T.O'Neil,l«7  Ind.  ,i^°    "*          ^  ,,         ,^  ^        ^,^,^ 
96  26N   E  Rep  686  'Troustlne  v.  Sellers,  86  Kan.  447.  It 

•.  Cua;»«^v.  ^.u! «  Mich.  «2. »  A».        SS:';#'i5  A"SS!n.^"V."luor4' 


void  for  aocenainty  because  of  btmla  left        Elliolt,  28  Mo.  App:  S«;  PrMcott  t.  lone.; 

15 


became  it  is  so  miapelled  or  an^rammati-        Manon  Fruit  'jar  Co.,'  <9  Mo.  (App.)  M7." 
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^  13  THE  AGBEEMENT.  [PABT  I. 

Even  teUing  an  intention  to  a  third  person  is  of  no 
more  effect  than  noting  it  in  one's  memorandum  book, 
which  is  no  more  than  though  it  existed  solely  in  one's 
mind.^  The  communication  is  absolutely  essential  both 
as  to  the  oflfer  and  the  acceptance.* 

But  if  the  intention  is  communicated  the  mode  is  im- 
material. It  may  be  by  mail,  by  telegraph,  by  special 
messenger  or  the  like,  as  well  as  by  words  written 
or  spoken  or  the  acts  or  conduct  of  the  one  who  makes 
it.* 

§13.    Representation  on  Which  Another  Acts. 
— Estoppel. 

A  representation  concerning  a  matter  of  fact  may  be 
made  to  another,  without  any  expressed  or  intended 
warranty  of  the  truth,  yet  with  the  intention  of  induc- 
ing him  to  act  upon  it;  and  if  the  latter  do  act  upon  it, 
and  suffer  loss  by  reason  of  it  not  being  true,  the  party 
making  the  representation  may  be  held  responsible  in 
law  for  the  consequences ;  or  he  may  be  estopped  from 
denying  the  truth  of  the  representation.^ 

"Where  a  person  makes  to  another  the  representation,  'I  take 
upon  myself  to  say  such  and  such  things  do  exist,'  and  the  other 
man  does  really  act  upon  that  basis,  it  seems  to  me  that  it  is  of 
the  very  essence  of  justice  that  between  these  two  parties  their 
rights  should  be  regulated,  not  by  the  real  state  of  facts,  but  by 
that  conventional  state  of  facts  which  the  two  parties  agree  to  make 
the  basis  of  their  action."* 


t  BramwelU  B.,  in  Browne  v.  Hare,  8  H.  812;  Perry  v.  Iron  Co.,  15  R.  I.  IS,  2  Am. 

A  N.  484,  27  L.  J.  Bxch.  872.  St.  Rep.  908. 

s  Post,  f§  21,86.  <  Lawton,  Rights,  Rem.  &  Pr.,  §  2»5. 

«  Howard  V.  Daly,   61  N .  T.  882;  Trevor  'Lord    Blackburn,   in    Burkinsbaw   ▼. 

V.    Wood,   36    N.    Y.    SOT;    Schomberg  v.  NicoUs.  86  L.  T.   Rep..  N.  S.  812;  8  App. 

Cheney,  6  Thomp.  &  C.  200;  Fox  v.  Turner,  Cas.  1036. 
1  111.  (App.)  158;  Duble  v.  Batts,  38  Tex. 
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CH.  I.]  THE  AGEEEMENT.  §  14 

§14.    Agreement  Results  from  Offer  and  Accepto/nce. 

Eyery  agreement  must  necessarily  resnlt  from  an 
offer  or  proposal  on  the  one  side  and  an  acceptance  on 
the  other.^  Sometimes  they  are  by  words,  sometimes 
by  acts,  sometimes  by  both  words  and  acts.^ 

To  illustrate  : 

(a)  At  a  sale  by  auction  each  bid  is  an  offer  of  a  price 
for  the  article  put  up  for  sale^  which  bids  are  success- 
iyely  made  until  one  is  accepted  by  the  fall  of  the  ham- 
mer, when  the  agreement  is  completa* 

(b)  The  time-tables  published  by  a  railroad  com- 
pany are  an  offer  made  to  all  persons  who  apply  for 
carriage  that  the  trains  will  run  as  advertised/ 

(c)  The  publication  of  an  advertisement  of  a  reward 
for  information,  r^pecting  a  loss  or  a  crime,  or  an  oral 
announcement  to  the  same  effect,  is  an  ofter  to  any 
person  who  is  able  to  give  the  information  asked,  and  on 
its  acceptance  by  giving  the  information  the  agreement 
is  complete,** 

(d)  The  sending  of  an  order  to  a  merchant  or  manu- 
facturer is  an  offer  to  purchase  and  the  sending  of  the 
goods  is  an  acceptance  of  the  offer  and  creates  a  con- 
tract of  sale.® 

(e)  An  agreement  by  B  to  sell  A  his  farm  for  f  5,000, 
must  be  the  result  of  an  offer  by  B  to  sell  it  for  that 
price  and  an  acceptance  by  A  or  an  offer  by  A  to  give 
that  sum  for  it  and  an  acceptance  by  BJ 

'  White  V.  Corlies,  46  N.  Y.  467;   Connor  •Lawson,    Rights,  Rem.  &  Pr.,  §2280; 

T.  Renneker,  86  S.  C.  B14.  Williams  v.  Cawardine,  4  B.  and  Ad.  621; 

«  Crook  T.  Cowan,  64  N.  C.  768;  Fogg  v.  R«»f  v.  Page,  66  Wis.  476.  42  Am.  Rep.  781; 

Portsmouth  Athencum,  44  N.  H.    115,  8S  Rycr  v.  Stockwell,  UCal.  184,  78Am.  Dec. 

Am.  Dec.  121.  ^84;  Janvrin  v.  Exeter,  48  N.  H.  83,  3  Am. 

•Lawson.   RighU,   Rem.  &  Pr.,   $212;  J^P- Jg;  Hayden  v.  Souger.  56  Ind.  42, 26 

Payne  r.  Cave,  1  Term.  Rep.  148;  Ives  v.  ^m.  Kep.  i.                    «  ^    „  »_  „  , 

Trcgent,  29  Mich.  390.  M?*'^«y  I;  J°**°**"'i  ^'  ^'  ^^'>  BrigfiTS 

*  Law««,  Righu,  Rem.  A  Pr.,  §  1886;  J'    Ti^ VsTO-C^^k^rVowf^^S^V 

Denton  v.  drcat  North.  R.  Co.,  6  E.  A  B.  ^^^'J^  ^'  ^'  8^®;  Crook  v.  Cowan,  64  N. 

860;  Sears  v.  R.  R.  Co.,  14  Allen  488.  22  ^J**" 

Am.  Dec.  780.  '  Anson,  Contr.,  11. 
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§  14  THE  AGBEEMENT.  [PABT  I. 

(f)  The  purchase  of  a  book  or  a  basket  of  fruit. or 
any  other  article  displayed  for  sale  in  a  store  is  the  re- 
sult of  the  displaying  his  wares  by  the  storekeeper^  who 
says  in  act  though  not  in  word,  "Will  you  buy  my  goods 
at  my  price?^'  and  the  customer,  taking  up  the  article 
with  his  cognizance,  says,  "I  will."® 

(g)  The  entering  a  street  car  and  riding  in  it 
amounts  to  an  agreement  to  carry  on  the  usual  route 
for  the  usual  fare  by  the  carrier  and  an  agreement  to 
pay  the  usual  fare  by  the  passenger,  because  the  pres- 
ence of  the  street  car  is  a  constant  offer  by  the  company 
to  perform  such  service  upon  its  usual  terms,  and  the 
man  who  enters  the  car  accepts  the  offer  and  agrees  to 
pay  the  usual  fare  for  the  servica® 

(h)  A  person  who  takes  a  seat  at  the  dining  table 
of  a  hotel  offers  to  take  a  meal  for  the  usual  price 
charged  to  guests,  and  the  proprietor  accepts  the  pro- 
posal by  furnishing  the  meal.^® 

(i)  A  man  with  the  full  knowledge  of  another  does 
work  for  him,  the  latter  knowing  that  he  expects  to  be 
paid  for  it;  the  doing  the  work  is  a  proposal  and  the 
receiving  the  service  without  dissent  is  the  acceptance.^^ 

(j)  A  offers  B  to  pay  him  a  certain  sum  of  money 
on  a  future  day  if  B  will  promise  to  perform  certain 
services  for  him  before  that  day.  When  B  makes  the 
promise  asked  for  he  accepts  the  promise  offered,  and 
both  parties  are  bound,  the  one  to  do  the  work,  the 
other  to  allow  him  to  do  it  and  to  make  the  payment 

(k)  A  sends  goods  to  B's  house  and  B  accepts  or 
uses  the  goods;  B  is  liable  on  an  implied  contract  to  pay 

8  Anson,  Contr.,  11.    **If  I  take  up  wares  **  Benj.,  Princ.  of  Contr.,  18. 

from  a  tnidesman  without  any  aBrreemeni  u  jj.    DcWolf  v.  Chicago,  96  111.  448; 

ot  price,  the  law  concludes  that  I  contract-  Huck  v.  Flentye.  80  111,  288^  6aj  v.  Caton 

ed  to  pay  their  real  value."  8  Black.  Com.  n^  Mass.  618;  Vainter  v.  Ritchey,  48  Mo. 

^  (App.)  111. 

*  Anson,  Contr.,  18. 
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CH.  I.]  THE  AGREEMENT.  §  15 

what  the  goods  are  worth.  The  oflfer  is  made  by  send- 
ing the  goods,  the  acceptance  by  their  use  or  consump- 
tion, which  is  in  fact  a  promise  to  pay  their  price. 

(1)  A  requests  B  to  work  for  him  for  hire.  On  B 
going  to  work  as  requested,  the  oflfer  is  accepted  unless 
A  had  prescribed  in  his  oflfer  some  particular  form  of 
acceptance.  Or  A  writes  to  B  oflfering  to  reimburse 
him  if  he  will  pay  the  tares  on  certain  land.  B  pays 
the  taxes.     This  is  a  sufficient  acceptance  of  the  oflfer.^* 

From  these  examples  it  will  be  seen  that  a  proposal 
may  assume  two  forms,  the  offer  of  a  promise  and  the 
offer  of  <m  acty  and  that  acceptance  may  assume  tivo 
forms  also,  the  giving  of  a  promise  or  the  doing  of  a/n 
act.  And  that  therefore  an  agreement  may  arise  in 
three  ways,  viz.:  (1)  In  the  offer  of  an  act  for  a 
promise,  as  in  illustrations  (f),  (g),  (i),  (k).  (2)  In 
the  oflfer  of  a  promise  for  an  act,  as  in  illustrations  (c), 
(d),  (h),  (1),  (3)  In  the  oflfer  of  a  promise  for  a 
promise,  as  in  illustrations  (a),  (b),  (e),  (j). 

§15.    Acceptance  hy  Assent. 

The  simplest  form  of  oflfer  and  acceptance,  viz.,  the 
oflfer  of  a  promise  and  its  acceptance  by  simple  assent, 
is  not  applicable  to  the  law  of  contracts  except  in  the 
single  case  of  contracts  under  seal.  The  reason  is  that 
in  our  law  no  promise,  which  is  not  under  seal,  is  bind- 
ing unless  the  promisor  obtains  some  benefit  in  return 
for  his  promise,  and  this  benefit  is  called  ^^considera- 
tion."^  Therefore  if  a  man  says  to  another  "I  will  give 
you  flOO,"  or  "I  will  do  such  and  such  a  thing  for  you,^' 
the  other  by  simply  assenting  to  the  proposal  without 


H  Allen  ▼.  Choateaa.  lOS  Mo.  808;  Agri-  *  See  post  cap.  IV. 

cultural  Soc.  ▼.  Bromfield,  102  Ind.  146. 
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§  17  THE  AGREEMENT.  [PART  I. 

doing  something  in  return  for  the  promise  can  not  cre- 
ate a  binding  contract.  But  if  A  promises  B  under  seal 
that  he  will  do  a  certain  act  or  pay  a  certain  sum,  when 
B  haB  assented  to  the  proposal  both  are  bound,  and 
there  is  a  contract.  Until  he  has  assented  there  is  an 
offer,  which  is  irrevocable  so  far  as  A  is  concerned,* 
owing  to  the  particular  form  in  which  it  was  made, 
though  it  can  not  bind  B  until  he  haB  aBsented  to  it. 
For  a  man  can  not  be  forced  to  accept  a  benefit,  though 
acceptance  is  sometimes  presumed  when  the  thing  is 
clearly  for  his  benefit.* 

§16.    Acceptcmce  hy  Promise. 

An  offer  may  be  accepted  by  giving  a  promise,  as 
where  a  person  offers  to  pay  another  a  certain  sum  if 
he  will  do  something  for  him  on  a  future  day,  and-  the 
other  accepts  by  promising  to  do  so  according  to  the 
conditions  of  the  offer.  The  promise  may  be  either  ex- 
press or  implied.  It  is  express  where  it  is  proved  by 
what  the  offeree  said ;  and  implied  where  it  is  proved 
that  he  so  acted  as  to  raise  an  inference  that  he  had 
made  the  promise  alleged.  If,  for  example^  a  person 
sends  goods  to  another,  and  the  latter  uses  the  goods,  or 
deals  with  them  as  his,  he  will  be  liable  on  an  implied 
promise  to  pay  what  the  goods  are  worth,  unless  he  had 
a  right  to  suppose,  and  did  suppose,  that  a  gift  was 
intended.  The  acceptance  by  their  use  raises  an  implied 
promise  to  pay  for  them.^ 

§17.    Acceptam.ce  hy  Act. 

Where  the  offer  is  made  conditional  on  the  offeree 
doing  something,  the  doing  of  the  thing  required  com- 

SQ'Brien  v.  BoUnd.  z66  Mast.  481,  14  sLawsoa,  Rights,  Rem.  &  Pr.,  {  2276. 

N.  B.  Rep.   608;  McMillan  v.  Ames,   83  i  Sm  nost  C  40 

Minn.M7.  bee  post,  f  40. 
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pletes  the  agreement.  In  Train  v.  Oould,^  a  promise 
of  the  defendant  to  indemnify  the  plaintiflf  if  he  exe- 
cuted a  writ  which  he  held  as  sheriff  was  decided  to  be 
binding  on  proof  that  the  levy  had  been  made  and  re- 
turned, although  the  plaintiff  did  not  signify  his  inten- 
tion to  accept  or  act  under  the  promise,  the  only  mani- 
festation of  his  assent  being  the  doing  of  the  act  re- 
quired, 

"If,"  said  Wilde,  J.,  "A  promises  B  to  pay  him  a  sum  of  money 
if  he  will  do  a  particular  act,  and  B  does  it  the  promise  thereupon 
becomes  binding,  although  B  at  the  time  of  the  promise  does  not 
engage  to  do  the  act  In  the  intermediate  time  the  obligation  is 
inert  or  the  promise  suspended,  and  until  the  performance  of  the 
condition  there  is  no  consideration  and  the  promise  is  nudum  pac- 
tum; but  on  the  performance  of  the  condition  by  the  promisee  it  is 
clothed  with  a  valid  consideration  which  relates  back  to  the  promise, 
and  it  then  became  obligatory.  So  if  a  reward  be  offered  for  the 
apprehension  of  a  culprit  or  for  the  doing  of  any  other  lawful  act, 
the  promise  when  made  is  nudum  pactum  but  when  any  one  rely- 
ing up  the  promised  reward  performs  the  condition  this  is  a  good 
consideration  for  the  previous  promise  and  it  thereupon  becomes 
binding  on  the  promisor." 

§18.    Accept(mc€  by  Silence. 

Where  conduct  is  relied  upon  as  constituting  accept- 
ance it  must  be  something  more  than  mere  silence,  it 
must  be  silence  under  such  circumstances  as  to  amount 
to  acquiescence.  Thus  consent  could  by  no  method  of 
reasoning  be  presumed  from  silence  when  the  offer  is 
not  communicated  to  the  party  to  whom  it  was  intended 
to  be  made.^  Nor  could  a  person  make  another  a  pur- 
chaser in  spite  of  himself  by  sending  goods  to  him,  and 
demanding  the  price  if  the  latter  did  not  go  to  the 
trouble  and  expense  of  returning  them  and  telling  him 

'6  Pick- 80.  *  » See  post,  §21. 
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he  did  not  want  them.*  So  an  oflfer  either  by  word  of 
mouth  or  in  writing  can  not  be  turned  into  an  agree- 
ment simply  because  the  person  to  whom  it  was  made 
or  sent  made  no  reply,^  and  this  even  though  the  offer 
states  that  silence  will  be  taken  as  consent,  for  the 
offerer  can  not  prescribe  conditions  of  rejection  so  as 
to  turn  silence  on  the  part  of  the  offeree  into  accept- 
ance^ In  Felthouae  v.  Bindley^  an  uncle  offered  by 
letter  to  buy  his  nephew's  horse  for  £30  15a,  adding,  "if 
I  hear  no  more  about  him  I  consider  the  horse  is  mine 
at  £30  15s.'^  No  answer  was  returned  to  the  letter, 
and  it  was  held  that  there  was  no  contract  Circum- 
stances may  exist  which  will  impose  a  contractual  ob- 
ligaticHi  by  mere  silence,  but  such  circumstances  are 
exceptional  and  rare;  and  no  legal  liability  can  arise 
out  of  the  silence  of  the  party  sought  to  be  affected, 
unless  he  was  subject  to  a  duty  of  speech  which  was 
neglected  to  the  injury  of  the  other  party.® 

§19.    Acceptance  hy  Signing  Pa/per. 

Where  a  person  signs  a  document  he  is  not  permitted 
to  show  that  he  did  not  know  its  terms  and,  in  the  ab- 
sence of  fraud,  will  be  bound  by  all  its  provisions.^ 
Therefore  when  an  action  is  brought  on  a  written  agree- 
ment which  is  signed  by  the  defendant,  the  agreement 
is  proved  by  proving  his  signature,  and,  in  the  absence 
of  fraud,  it  is  wholly  immaterial  that  he  has  not  read 
the  agreement  and  does  not  know  its  contents.*     Again 


*  Hobbt  V.  Massasoit  Whip  Co., 158  Mass.  <  Prescott  v.  Jones,  69  N.  H.  306.  41  Atl. 

194, 88  N.  B.  Rep.  405;   Royal  Ins.  Co.  v.  Rep.  858. 

Beatty,  119  Pa.  St.  6,  12  Atl.   Rep.  d07,  4  AlirBrNS^Adft 

Am.  St.  Rep.  622;  Orcutt  v.  RoxW,  17  ."  ^',1  ^^*  ^'^  ^* 

Vt.  624.  Royal  Ins.  Co.  v.  Beatty,  supra. 

»  Slaymakcr  v.  Irwin,  4  Whart.  869;  Ray-  ...'  ^aithCT  v.  Doughertv,  18  Ky  jOp,  88  S. 

sor  V.  Berkeley  County  R.    Co.,    26  S.  S^*  ,^«P- 'a,^*'^^^-  °'"?2S»'  ^«  La.  458; 

C.610,2S.  E.Rep.  119;Titcoinbv.  U.  S.  Phelps  v.  Clasen,  Woolw.  204 . 

14  Ct.  Cl.  268.  »  Parker  v.  R.  Co.,  2  C.  P.  D.  416. 
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the  parties  may  reduce  their  agreement  to  writing  so 
that  the  writing  constitutes  the  sole  evidence  of  the 
agreement  without  signing  it;  and  here  of  course  there 
must  be  evidence  outside  the  agreement  itself  to  prove 
that  the  parties  have  assented  to  it;  but  if  this  assent 
be  proved,  then  it  is  immaterial  that  one  of  the  parties 
had  not  read  the  agreement  and  did  not  know  its  con- 
tents. 

§20.     Acceptance  hy  Accepting  Paper. 

*'A  great  number  of  contracts  are  in  the  present  state  of  society 
made  by  the  delivery  by  one  of  the  contracting  parties  to  the  other 
of  a  document  in  a  common  form  stating  the  terms  on  which  the 
person  delivering  it  will  enter  into  the  proposed  contract.  Such  a 
form  constitutes  the  offer  of  the  party  who  tenders  it.  If  the  form 
is  accepted  without  objection  by  the  person  to  whom  it  is  tendered 
this  person  is  as  a  general  rule  bound  by  its  contents  and  his  act 
amounts  to  an  acceptance  of  the  offer  made  to  him,  whether  he 
reads  the  document  or  otherwise  informs  himself  of  its  contents 
or  not"* 

This  has  been  frequently  held  in  the  case  of  bills  of 
lading  and  receipts  issued  by  express  companies  and 
telegraph  blanks,^  because  persons  are  presumed  to  un- 
derstand that  such  well-known  documents  contain  the 
terms  of  the  oflfer,*  while  on  the  other  hand,  ordinary 
railroad  tickets,  baggage  checks  or  receipts  of  a  similar 
character,  have  been  held  not  to  bind  the  receiver  to  the 
conditions  printed  on  them,  for  the  reason  that  he  may 
reasonably  have  supposed  that  they  contained  no  special 
terms  but  were  simply  to  identify  himself  or  his  prop- 
erty.^ 

> Stephen,  J.,  in  Watkins  y.  Rymal,  10  Q.  bear  the  consequences  of  his  own  except- 

B.  D.  178.  ional  ignorance,  it  being  plainly  impossible 

2Law8on,  Bail.,  f  147.  tl»"  business  could  be  ^rrled  on  if  every 

a"f ♦ ;.  «„j»-  »^w».JKU  that  a  «*r^«  wh,.  person  who  delivers  a  bill  of  lading  bad  to 

»•  It  IS  quite  poMible  that  a  person  who  gtop  to  expUin  what  a  bill  of  lading  was." 

IS  neiiber  a  man  of  business  nor  a  Uwyer  MeYlish,  L.  J . ,  in  Parker  v.  R.  Co^2  C.  P, 

might  on  some    parucular  occasion  ship  D    486                                         v,  .,      v-.  * , 

goods  without  the  least  knowledge  of  what  *        '         _  .,    .. ,.«  „^^ 

a  bill  of  lading  was,  but  suclr a  person  must  *  Lawson,  Bail.,  $$  150,  240. 
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§21.     Communication  of  Offer. 

Whether  the  offer  be  by  (a)  acts  or  by  (b)  words  it 
is  essential  that  the  offer  be  communicated.^ 

(a)  If  A  does  work  for  B  without  B's  request  or 
knowledge^  B  can  not  be  held  liable  to  pay  for  it,  because 
here  it  is  clear  that  A  has  not  communicated  his  oflfer 
to  do  the  work  to  B  and  a  man  ought  not  justly  to  be 
forced  to  pay  for  what  he  has  no  opportunity  to  re- 
ject.2  In  Bartholomew  v.  Jackson,^  a  farmer,  seeing  his 
neighbor's  stack  of  wheat  in  danger  of  fire,  took  upon 
himself  to  remove  it  to  a  safe  place,  and  then  sued  for  his 
services.  But  it  was  ruled  tiiat  as  the  offer  to  remove  the 
stack  was  never  communicated  to  the  defendant  there 
was  no  contract  on  which  he  could  be  held.  In  Taylor 
V.  Laird/  the  plaintiflf,  who  had  been  engaged  to  com- 
mand the  defendant's  ship,  threw  up  his  command  in 
the  course  of  the  expedition  but  helped  to  work  the  ves- 
sel home^  and  then  claimed  reward  for  services  thus 
rendered.  It  was  held  that  he  could  not  recover.  Evi- 
dence of  a  recognition  or  acceptance  of  services  may  be 
sufficient  to  show  an  implied  contract  to  pay  for  them, 
if  at  the  time  the  defendant  had  power  to  accept  or  re- 
fuse the  services.  But  in  this  case  the  defendant  never 
had  the  option  of  accepting  or  refusing  the  services 
while  they  were  being  rendered,  and  did  in  fact  repu- 
diate them  when  he  became  aware  of  them.  The  plain- 
tiff's offer,  being  uncommunicated,  did  not  admit  of 
acceptance,  and  could  give  him  no  rights  against  the 
party  to  whom  it  was  addressed. 

lAnte,  §4.  v.  Kansas  City,  81  Mo.  187;  Chadwick  v. 

aBoston  v.  Di«t.  of  Columbia,  19  Ct.  of  Knox,  81  N.  K.  m  44  Am.  Dec.  829- Force 

CI.  31:  SeaU  v.  Edmonson.  78  Ala.  295.  49  J.  Haines.  17  N.  J.  L.  885;  Mumford  v. 

Am.  kep.  51;  Davis  v.  Breon.  1  Ariz.  240.  Brown,  6  Cow.  475, 16  Am.  Dec.  440. 
26  Pac.  Rep.  637 :  Narfc  v.  McMurray,  84  320  Johns.  28;  U  Am.  Dec.  287. 

Cal.  689. 24  Pac.  Rep.  107:   Mann  v.  Far-  426  r  T  Rx  <l2fi 

num.  17  Colo.  487.  30  Pac.  Rep.  382;  Holmes  «»  x..  j.  a,*.  o*w. 
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(b)  If  A  promises  to  do  something  if  B  will  do 
something  and  B  does  the  act  in  ignorance  of  the  offer, 
he  can  not  claim  performance  of  the  promise^  for  the 
offer  was  not  communicated  to  him  when  he  ax^cepted 
it  by  doing  the  act.*^  In  Fitch  v.  Snedeker,^  the  defend- 
ant had  published  a  notice  offering  a  reward  of  f 200 
to  any  person  who  would  give  information  leading  to 
the  apprehension  and  conviction  of  the  person  or  per- 
sons guilty  of  the  murder  of  a  certain  femala  Through 
the  efforts  of  the  plaintiff  one  F  was  arrested  and  con- 
victed but  it  api>eared  that  he  had  done  so  not  knowing 
of  the  reward  or  before  it  was  offered.  The  court  held 
that  there  was  no  agreement,  saying : 

"To  the  existence  of  a  contract  there  must  be  mutual  assent  or  in 
another  form  offer  and  consent  to  the  offer.  The  motive  inducing 
consent  may  be  immaterial  but  the  consent  is  vital.  How  can  there 
be  consent  or  assent  to  that  of  which  the  party  has  never  heard  ?"^ 


§22.    Acceptance  of  Offer  — By  Whom. 
A  particular  offer,  i.  e.,  one  made  to  a  specified  person 

sBall  V.  Newton,  7  Gush.  599.  which  they  misunderstand.  Here  the  plain 

•SMM  V  Ois  tiff  gave  information  as  to  a  murder  ''be 

oo  n.  X .  »•*.  lleving  that  she  had  not  long  to  live,  and 

7 See  in  accord  with  this  case:    Williams  to  ease  her  conscience."    Afterwards,  the 

▼.  West  Chicago  St.  R.  Co.,  191  111.  «10^1  recovered  and  sued  for  the  reward,  and 

N.    E.    Rep.   466,   85   Am.    St.  Rep.  378;  was  held  entitled  to  recover.    It  was  not 

Stamper  v.  Temple,  6  Humph.  113, 44  Am.  objected  to  the  recovery  that  she   did  not 

Dec.  296-  Hewitt  v.  Anderson,  66  Gal.  476,  know  of   the  offer  when  she  gave  the  in- 

38  Am.  Rep.  65.    There  are  opinions  to  the  formation  (for  the  report  is  silent  as  to  her 

contrary.    Some  of  these  admit  that  the/  knowledge  of  it),  but  that  the  reward  was 

are  contrary  to  principle,  but  think  that  it  not  the  motive  for  her  act.    The  court  held 

b  in  furtherance  of  public  policy  to  allow  simply  that  the  motive  was   immaterial, 

rewai ds  for  the  recovery   of   property   or  Eagle  v.  Smith,  4  Houst.  293;  Dawkins  v. 

the  apprehension  of  a  criminal,  to  be  re-  Sappington.  26  Ind.  199;   Auditor   v.   Bal- 

coverable  where  the  plaintiff  did  not  know  jard,  9  Bush  672, 16    Am.  Rep,  728;  Russell 

of  it  at  the  time  of  rendering  the  service.  v,  Stewart,  44  Vt.  170. 
Others  are  based  on  the  old  English  case  of 
Wmiams  v.   Carwardine,  4  B.  &  Ad.  621, 
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can  not  be  accepted  by  any  one  but  him.*  Thus  an  oflfer 
by  A  to  sell  to  B  can  not  be  accepted  by  C,  so  as  to 
establish  an  agreement  with  A.*  And  such  an  oflfer  is 
not  assignable.^ 

But  an  oflfer  may  be  general,  and  then  it  may  be 
accepted  by  any  one,  as  where  a  carrier  advertises  that 
he  will  run  his  vehicles  at  certain  hours,*  where  a  per- 
son oflfers  a  prize  for  a  design  for  a  public  building,* 
or  a  bonus  to  any  one  who  will  make  a  certain  improve- 
ment,® or  where  a  bank  advertises  that  it  will  redeem 
all  bills  of  a  certain  class  presented  to  it,^  or  in  the 
very  common  case  of  the  oflfer  of  a  reward  for  the  re- 
covery of  property  or  the  arrest  of  a  criminal  f  though 
as  said  by  Pollock :  "We  have  no  special  term  of  art 
for  the  proposal  thus  made  by  way  of  general  request 
or  invitation  to  all  men  to  whose  knowledge  it  comes.'^ 

Such  oflfers,  made  to  an  unascertained  person  or  per- 
sons, cannot  be  turned  into  an  agreement  until  they 
have  been  accepted  by  an  ascertained  person,  but  as 
soon  as  there  is  an  acceptance  by  a  person  within  the 
oflfer  there  is  a  binding  agreement.*^ 


iSchmaling  v.  Tholmlinaon.  1  Marah 
600,  6  Taunt.  147:  Boston  Ice  Co.  v.  Potter, 
133  Mass.  28,  25  Am.  Rep.  9;  Quincy  First 
Nat.  Bank  v.  Hall,  101  U.  S.  48;  Equitable 
L.  Assur.  Soc.  v.  McElroy,  88  Fed.  Rep. 
«81. 

•  Meynell  v.  Surtccs,  8  Sm.  AG.  101. 
Laborers  employed  by  contractors  and  sub- 
contractors to  build  a  railroad  stopped 
work  and  were  creating  a  disturbance 
fearing  they  would  not  be  paid.  The  presi- 
dent of  the  railroad  came  out  and  said  to 
them:  "Go  back  to  your  work  and  I  will 
see  that  you  are  paid."  One  of  the  sub> 
contractors  who  was  present  and  heard  the 
ofiFer  brought  action  for  his  pay.  It  was 
held  that  the  offer  was  not  made  to  him, 
and  that  there  was  no  agreement  with  him. 
Indianapolis  R.  Co.  ▼.  Miller,  71  III.  468. 

3Boulton  V.  Jones,  3 H.  A  N.  664;  British 
Wagon  Co.  v.  Lee,  5  Q.  B.  D.  149;  Boston 
Ice  Co.  V.  Potter,  128  Mass.  28,  36  Am. 
Rep.  9. 

«See  Lawson,  Bail.,  §  287. 
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9 Walsh  V.  St.  Louis  Ex.  Co.,  90  Mo.  460. 
•  Bull  V.  Talcot,  2  Root  119,  1  Am.  Dec. 
2. 

TTarbcll  v.  Stevens,  9  Iowa  168. 

sMorrell  v.  Quarles,  86  Ala.:Ryerv. 
Stockwell,  14  Caf.  184,  78  Am.  Dec.  634; 
Montgomery  County  v.  Robinson,  86  111. 
174;  Loring  v,  Boston:  7  Mete.  409;  Reif  v. 
Paige,  66  Wis.  496, 18  N.  W.  Rep.  478,  41 
Am.  Rep.  781. 

•Contr.j  p.  18,  A  person  mav  offer  a  re- 
ward orally  as  well  as  by  handbill,  poster 
or  newspaper  advertisement.  The  latter 
modes  are  more  likely  to  become  generally 
known,  but  they  are  no  more  efficacious  as 
offers  than  a  public  offer  orally  made. 
Hayden  v.  Singer,  66  Ind .  42. 

loSee  cases  in  last  notes.  Bull  v.  TiUcot, 
2  Root  119,  1  Am.  Dec.  62;  Walsh  v.  St. 
Louis  Ex.  Co.,  70  Mo.  469;  Long  v.  Battle 
Creek,  89  Mich.  838,  88  Am.  Rep.  884;  Bab- 
cock  v.  Raymond,  2  Hilt.  61;  Patton  v. 
Hassinger,  69  Pa.  St.  306. 
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§24 


Offerer  may  Prescribe  Time,  Place  and 
Conditions  of  Acceptance. 


The  offerer  haB  the  right  to  prescribe  the  time,*  place,* 
form  or  other  condition  of  acceptance,*  in  which  case 
the  offer  can  be  accepted'  only  in  the  way  prescribed  by 
the  offer. 

§24.     Acceptance  Must  he  Absolute  and  Unconditional, 

The  acceptance  must  be  absolute  and  unconditional.^ 
Thus  if  A  offers  B  to  do  a  certain  thing  and  B  accepts 
conditionally  or  introduces  some  new  term  into  hi^  ac- 
ceptance, his  answer  is  either  a  mere  expression  of  a 
willingness  to  negotiate  or  it  is  in  the  nature  of  a  coun- 


>The  offer  may  require  that  it  be  accept- 
ed  within  a  certain  t!me«  in  which  case  an 
acceptance  after  that  time  will  be  of  no 
effect.  Longworth  v.  Mitchell,  26  Ohio 
St.  Mt;  Potts  V.  Whitehead.  90  N.  I.  (Eq.) 
6S:  Brittonv.  Phillipp.  34  How.  Pr.  Ill; 
Union  Nat.  Bk.  y.  MHUs,  106  N.  C.  347,  11 
S.  B.  Rep.  821 ;  Home  v.  Niver,  168  MaM. 
4,  46  N.  B.  Rep.  898.  An  offer  by  letter 
may  be  made  conditional  upon  an  accept- 
ance beinff  sent  by  return  mail  and  the  of- 
fer must  then  be  accepted  within  that  in- 
terval. Maclayv.  Harvey,  90  111.  5a,  88 
Am.  Rep.  86;  Carr  v.  Duval,  14  Pet.  H; 
Dunlop  V.  Higgins,  1  H.  L.  Gas.  881.  The 
words  "by  return  mail"  have  been  held  to 
flrive  a  reasonable  time  for  acceptance,  and 
an  answer  mailed  on  the  same  day  the  of- 
fer was  received,  though  not  by  the  first 
mail  leaving  the  ciiv  after  it  was  received, 
has  been  considered  sufficient.  Palmer  v. 
Phoenix  Ins.  Co..  84  N.  Y.  68:  Taylor  v. 
Rennie,  85  Barb.  27S.  But  a  delay  of  three 
or  four  days  is  different.  Maclay  v.  Har- 
vey, supra;  Taylor  v.  Rennie,  86  Barb.  272. 
An  offer  requiring  accepunce  "by  return 
mail**  might  be  accepted  by  telegram  or 
messenger  reaching  the  offerer  as  early  as 
the  reply  would  have  reached  him  if  sent 
by  return  mail,  for  the  words  used  in  the 
offer  would  be  construed  as  fixing  the  time 
for  acceptance  and  not  the  manner  of  ac* 
cepting.  Ttnn  V.  Hoffman,  89 L.  T.  Rep. 
N.  S.271:  Eliason  v.  Henshaw,  4  Wheat. 
22&. 

>In  Bliason  v^  Henshaw,  4  Wheat.  225, 
E.  A  Co.  offered  to  buy  flour  of  H.,  the 
answer  to  be  sent  by  the  wagon  which  car- 


ried the  offer.  H.  sent  a  letter  of  accept- 
ance by  mail  to  another  place  which  was 
not  the  destination  of  the  wagon,  having 
reason  to  believe  that  his  answer  would  in 
this  way  reach  E.  &  Co.  more  speedily. 
The  Supreme  Court  of  the  United  States 
decided  that  E.  &  Co.  were  not  bound  by 
the  acceptance,  as  they  had  a  right  to  dic- 
tate the  terms  on  which  they  would  pur- 
chase, and  of  the  importance  of  which  they 
Were  the  sole  judges. 

3  Wilcox  V.  Cline,  70  Mich.  517,  88  N.  W. 
Rep.  566;  Perry  v.  Mt.  Hope  Iron  Co.,  15 
R.  I.  880,  5  AU.  Rep.  682,  2  Am.  St.  Rep. 
902.  An  offer  which  requires  that  it  shall 
be  accepted  in  writing  cannot  be  accepted 
verbally.  Briggs  v.  Sizer,  30  N.  Y.  647; 
Bosshardt,  etc.,  Co.  v.  Crescent  Oil  Co.- 
171  Pa.  St.  109,  3«  Atl.  Rep.  1120.  A  per- 
son making  a  proposal  may  make  it  a  con- 
dition that  the  contract  be  reduced  to  writ- 
ing and  signed  by  both  parties,  and  in  such 
case  there  is  no  contract  until  the  written 
contract  is  drawn  up  and  signed.  The 
Governor  v.  Betch,  28  Eng.  L.  &  Eq.  470; 
McDonald  v.  Bewick,  51  Mich.  79;  Bourne 
V.  Shapleigh,  9  Mo.  (App.)  64;  Spinney  v. 
Donnerig,  108  Cal.  666,  41  Pac.  Rep.  797; 
Sanders  v.  Pottlitzer  Bros.,  144  N.  Y.  209, 
39  N.  E.  Rep.  75. 

^James  v.  Darby,  loo  Fed.  Rep.  aa8; 
Eggleston  v.  Wagner.  46  Mich.  610;  Hough 
V.  Brown,  19  N.  Y.  Ill;  Harlow  v.  Curtis, 
121  Mass.  320;  Biedeman  v.  O'Connor,  117 
111.  478,  57  Am.  Rep.  876;  Pottt  v.  White- 
head. 28  N.  J.  (Eq.)  512;  Brown  v.  R. 
Co.,44N.  Y.79: 
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§  25  THE  AGBEEMENT.  [PART  I. 

ter-proposal  on  his  part.^  This  conditional  acceptance 
being  a  counter-proposal  is  not  binding  until  it  is  ac- 
cepted (and  communicated)  by  the  original  proposer.^ 
In  Borland  v.  Ouffey;^  A,  who  was  a  creditor  of  an  inn- 
keeper whom  B  desired  to  buy  out,  sent  word  to  B  that 
if  he  would  guaranty  the  innkeeper's  debt  to  him  he 
would  refrain  from  attaching  the  property.  B  replied 
that  he  would  do  so  if  A  would  not  attaeh  and  toould 
also  keep  the  thing  quiet.  This  wa«  satisfactory  to  A, 
but  he  neglected  to  notify  B,  although  he  refrained  from 
attaching  the  property.  It  was  held  that  there  was  no 
contract,  as  A's  assent  to  the  new  terms  in  his  accept- 
ance— or  counter-proposal — ^had  not  been  communi- 
cated to  B. 


§25.     And  Identical  mith  Terms  of  Offer. 

The  offer  must  be  accepted  exactly  as  it  is  made. 
The  acceptance  must  in  every  respect  meet  and  corres- 
pond with  the  offer,  neither  falling  within  nor  going  be- 
yond the  terms  proposed,  but  exactly  meeting  them  at 
all  points  and  closing  them  just  as  they  stand '}  for 
there  is  no  contract  if  there  is  a  variance  of  any  kind 
between  the  terms  of  the  offer  and  the  acceptance.^  In 

< Borland  v.  Guffev,  1  Grant's   Gas.  394;  «1  Grant's  Gas.,  894. 

Brig«v.Sizcr,30N.  Y.64^  Middau|?hv.  ipous  v.    Whitehead,  23   N.   J.    (Eq.) 

Stough,    161    in.    312    48  Jf.  E.  Rep.  106  ;  612;  Eliason  v.  Henshaw,  4  Wheat.  W; 

R"P?^"  I;  y"i'"^°'^*-i5^^  £°'  ^^  ^-  J-  Eads  V.  Garondelet,  42  Mo.    113;  Bruner  v. 

&;}'^^\?y                               ^?^^°^^^Z'.  Wheaton,  46  Mo.    863:  Corcoran  v.  White, 

Sf^'"'iJ7                                  ;«^^^^  ^^^  117  111-  118'  67  Am.    Rep.  858;  Siebold  v. 

Mass.  ^,                                  «:  Kirwin  y.  Davis,  67  Iowa,  660;  Moxley  v.   Moxlcy,  2 

Byrne,  22  J                                   746;  Harris  Mete.  809;  Martin  v.  Fuel  Co.,  22    Fed. 

V.  Scott,  67                                 L*\*Pc    w'  R«P-  676:  Northwest  Iron  Co.  v.  Meade,  21 

S^'^M-  A                                %  «  ^\»     '  Wis.  474, 94  Am.  Dec.  557. 

Rep.  385, 4f                                ;  Holland  v,  «»                tni.            »j.. 

Ev?e^  2SiE                                on  v.  Ruck  „  V*""^:  ^^^^^*  '°S;^***\o?*?-    ***' 

ACi  h   Tfvr  Baker  v.  Johnson  Co.,  37  la.  186;  Jenness 

-«  .             e.        onvT   xr  aA^  ci          i  V.  Iron   Co.,  58  Me.  20;  Baiter  v.  Holt,  56 

sBripgs  V  Sizer,  80  N.  Y.  647;  Slaymaker  Ran.  100;  Fox  v.  Turner,  1  111.  (App.)  168; 

V.  Irwin,4Whart.    367;  Nundy   v.    Matt-  Hutcheson  v.   Blakeman,  8  Mete.  (Ky.)  8 

hews,  84  Hun,  74;  McLean  v.  Gymnasium  Mactier  v.  Frith.  6  Wend.  108, 21  Am.  TJec, 
Assn.,  64 Mo.  (App.)  66. 
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Jordan  v.  Hforton^  the  defendant  offered  by  letter  to 
buy  a  mare  of  the  plaintiff  if  he  would  warrant  hep 
quiet  in  harness  and  the  plaintiff  replied  that  he  war- 
ranted her  sound  and  quiet  in  double  harness.  In  an 
action  for  the  price  Baron  Parke  said : 

"The  correspondence  merely  amounts  to  this:  tliat  the  defendant 
agrees  to  give  twenty  guineas  for  the  mare  if  there  is  a  warranty 
-of  her  being  sound  and  quiet  in  harness  generally,  but  to  that  the 
plaintiff  has  not  assented.  The  parties  have  never  contracted  in 
writing  ad  idem** 

Like  the  conditional  acceptance,  the  acceptance  at 
variance  with  the  terms  of  the  offer  is  a  counter-pro- 
posal which  to  bind  the  party  by  whom  the  original  of- 
fer waB  made,  must  be  accepted  by  him.*  So  if  one  makes 
an  offer  and  accepts  acceptance  not  responsive  to  the 
proposal,  he  is  bound  by  the  agreement  thus  made,  and 
-can  not  fall  back  on  his  proposal  in  case  of  subsequent 
disagreement* 

§26.     Communication  of  Acceptance. 

An  acceptance,  which  does  not  go  beyond  an  uncom- 
municated  mental  determination,  cannot  create  a  bind- 
ing agreement  simply  because  the  intention  to  accept 
did  in  fact  exist^  If  A  for  example,  writes  to  B  and 
offers  to  buy  B^s  horse  and  B  makes  up  his  mind  to  ac- 

^88;  BcckwHh  v.  Checver,  21  N.    H.  41;  34  M.  &  W.  166. 

P«S5r7'4jfvr%1"*r!l l°^nl.^'i??i'p.T-  "See  cases  cited  in  last  section.  Sawyer 

w.^'.S*X   rrowl!:^  01  Sn^  rJ^?;  ""'  B'^M^t,  67  la.  m,  56  Am.   Rep.  frl; 

I7'kSS5^ToW  iS:  uiuth^'hS^ii^  Moulton  V.  Kershaw,  69  Wis.  816,  48  Am 

;iSL^p.Vl6'"4'^c\  W  ^t'/  "«;/«-f3r  V.  Gorton,  18  111    488. 

-r.  Amotkeag  Lumber  Co.,  »f  Ga.  466,  26  S.  _  'I«>n  Works  v.  Douelass,  49  Arl^  856; 

E.  Rep.  619;  Michigan  Bolt  Co.  ▼.  Steel,  J'■^^T•  P.  L"**"*  ?  ^./V.  (S.)  974;  Tilt  v. 

Ill  Mich.  168,  68  N.  W.  Rep.  241-  Virginia  ^^  Salle  Silk  Co.,  6  Daly,  19. 

Hot  Springs  Co.  ▼.  Harrison,  98  Va.  669,  iFelthouse  v.  Bindley,  11  C.  B.  iN.  S.) 

25  South.  Rep.  588;  Wilkin  Mfg.  Co.  v.  869;  Brogden  v.  R.  Co.,  L.  R.  2  App.  Cas. 

Loud,  94  Mich.  168,58  N.  W.  Rep.  1046;  891;  Mactier  v.  Frith,  6  Wend.  103,^a  Am. 

"Scott  V.  Davis,  141  Mo.  218;  Runyan  v.  Dec.  262;  Slocomb  v.  Louty,  1   Hemp.  431- 

TWtlkinson,  67  N.  J.  (L.)  891.  Ramaley  v.  Leland,  6  Robt.  368;  Van  Val- 
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c^t,  but  never  tells  A  of  his  intention  to  do  so,  he  haa 
no  remedy  if  A  buys  a  horse  elsewhere.  In  White  v. 
Corlies/^  C  wrote  W,  "Upon  agreeing  to  finish  the  fit- 
ting  up  of  ofllces  57  Broadway  in  two  weeks  from  date,, 
you  can  commence  at  once."  W  immediately  purchased 
lumber  for  the  work  and  b^an  to  prepare  it.  The  next 
day  the  proposition  was  countermanded.  It  was  held 
that  the  acceptance  was  not  binding  on  C,  as  it  was  a 
mere  mental  determination,  unaccompanied  by  any  act 
indicating  to  C  that  his  proposal  was  accepted. 

But  in  the  rule  that  acceptance  of  an  offer  must  be 
communicated,  the  word  "communicated'^  does  not 
mean  actual  notice,  for  "acceptance  is  communicated 
when  it  is  made  in  a  manner  prescribed  or  indicated  by 
the  offerer.  An  offer  is  never  communicated  until  it 
is  brought  to  the  knowledge  of  the  offeree,  but  it  is  not 
always  necessary  that  an  acceptance  should  come  to  the 
knowledge  of  the  offerer  in  order  to  make  a  binding 
agreement"    In  an  English  case  it  is  said : 

"As  notification  of  acceptance  is  required  for  the  benefit  of  the- 
person  who  makes  the  offer,  the  person  who  makes  the  offer  ma^r 
dispense  with  notice  to  himself  if  he  thinks  it  desirable  to  do  so:  and 
I  suppose  there  can  be  no  doubt  that  where  a  person  in  an  offer  made- 
by  him  to  another  person  expressly  or  impliedly  intimates  a  par- 
ticular mode  of  acceptance  as  sufficient  to  make  the  bargain  bind- 
ing, it  is  only  necessary  for  the  other  person  to  whom  such  offer  is 
made  to  follow  the  indicated  mode  of  acceptance;  and  if  the  person^ 
making  the  offer  expressly  or  impliedly  intimates  in  his  offer  that  it 
will  be  sufficient  to  act  on  the  proposal  without  communicating  ac- 
ceptance of  it  to  himself,  performance  of  the  condition  is  a  suffl-^ 
cient  acceptance  without  notification."* 


kenburg  v.  Robert,  18  Mich.  180;  Wacrner  sBowen,  L.  J.,  in  Carlill  v.    Cftrbolic 

V.  Bffgleston,  49  Mich.  218,  See  ante,  f  12.  Smoke  Co.,  1  Q.  B.  256  (1898),  2  Q.  B.  484 

«46  N  Y.  467.  <1®2)- 
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CH.  I.]  THE  AGBEEMENT.  §  26 

Therefore  we  must  look  to  the  nature  and  the  terms 
of  the  offer  if  any  question  should  arise  as  to  the  ade- 
quacy of  the  method  adopted  to  communicate  the  ac- 
ceptance and  here  a  distinction  must  be  made  where  the 
offer  is  (a)  of  a  promise  for  an  act  and  where  it  is  an 
offer  (b)  of  a  promise  for  a  promise. 

(a)  In  this  class  of  cases  it  is  not  intended  that  the 
offeree  shall  express  his  acceptance  otherwise  than  by 
performance.  An  offer  of  reward  for  the  supply  of  in- 
formation or  for  the  recovery  of  a  lost  article  does  not 
contemplate  a  notice  from  every  person  who  sees  the 
offer  that  he  intends  to  search  for  the  information  or 
for  the  article.  This  is  especially  true  in  the  case  of 
general  offers  made  to  unascertained  persons,  wherein 
performance  is  expressly  or  impliedly  indicated  as  a 
mode  of  acceptance.  As  very  well  said,  if  I  advertise 
that  I  will  give  any  one  five  dollars  who  finds  and  re- 
stores my  dog,  I  do  not  expect  that  people  will  come  to 
me  and  tell  me  they  intend  to  hold  me  to  my  offer  and 
will  try  to  earn  the  five  dollars.  I  expect  them  to  go 
to  work  and  look  for  the  dog.* 

The  same  is  true  of  the  everyday  case  of  a  written  or- 
der for  goods.  A  mails  an  order  to  B  for  certain  goods 
in  which  B  deals  to  be  sent  to  him.  He  receives  no  reply ; 
the  first  intimation  that  the  vendor  intends  to  acceptthe 
order  is  the  arrival  of  the  goods.  Yet  if  the  order  is  a 
positive  one  to  send  them  it  is  enough  that  B  haa  done 
so  without  his  having  first  notified  A  that  he  accepts 
his  offer  and  will  send  the  goods — for  A^s  offer  is 


«CarliU  v.  Carbolic    Smoke   Ball    Co.,       that  the  plaintiff  accepted   the  offer  con- 

sopra.  tained  in  the  advertisement  and  rendered 

In  this  case  defendants,  proprietors  of  a       the  defendants'  promise  binding  by  pur- 


medical  preparation,  issued  an  advertise-  chasing:  the  preparation  and  usinR  it   ai 

ment  in  which  they  offered  to  pay  a  cer-  specified  in  the  advertisement.    Allen  v. 

tain  sum  to  any  person  who  should  con-  Chouteau,  108  Mo.  907, 14  S.  W.  Rep.  809; 

tract  a  certain  disease  after  having  used  Niedermeyer  v.  Curators,  01  Mo.  (App.) 

their  preparation    in  a  specified   manner  054;  Ahern  v.  Ins.  Co.,  8  Sweeny,  441. 


and  for  a  specified  period,  and  it  was  held 
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to  pay  him  the  price  if  he  will  send  the  goods,  not 
promise  to  send  them.^ 

(b)  Where  A  offers  B  to  do  something  if  B  will 
promise  to  do  something,  it  is  always  essential  that  A 
shall  be  notified  of  B's  acceptance  and  until  duch  ac- 
ceptance is  communicated  there  is  no  agreement.®  But 
this  as  we  have  just  seen  does  not  mean  that  A  shall 
have  actual  personal  notice  of  the  acceptance  If  A 
sends  the  offer  by  an  agent,  notice  of  the  acceptance 
given  to  that  agent  is  sufllcient;  it  is  "communicated'^ 
to  A  in  the  eye  of  the  law.  In  a  variety  of  ways  an  ac- 
ceptance may  be  communicated  without  the  offerer  ac- 
tually receiving  notice  of  it;  and  it  is  always  sufllcient 
that  the  offer  be  accepted  In  the  mode  either  expressly 
or  impliedly  required  by  the  offerer,  and  if  the  offerer 
requires  or  suggests  a  mode  of  acceptance  which  turns 
out,  so  far  as  giving  actual  notice  to  the  offerer  is  con- 
<!erned,  to  be  insuflcient  or  entirely  nugatory,  it  is 
the  fault  of  the  offerer  and  the  agreement  is  complete.'' 

The  case  of  acceptance  by  the  post-oflce  or  telegraph 
is  a  common  example  of  "communication"  without  ac- 
tual notice. 


s  Cooper  y.  Altimus,  62  Pa.  St.  486; 
Maugher  y.  Crosby.  117  Mass.  880;  Brig^ffs 
y.  Sizcr,  80  N.  Y.  648;  Hanrey  y.  lohnson, 
«  C.  B.  295. 

Offer  of  Guaranty.  Some  cases  hold 
that  an  offer  by  A  to  guaranty  B's  debt  if 
C  will  sell  him  goods  must  be  accepted  by 
C's  actually  notifying  A  that  he  will 
supply  the  goods.  Sanford  y.  Howard, 
29  Ala.  684,  68  Am.  Dec.  101:  Caton  y. 
Shaw,  2  Harr.  &  G.  13;  Dayis  Sewing 
Mach.  Co.  y.  Jones,  61  Mo.  409. 

•  Haryey  y.  Duffey.  90  Cal.  401,  88  Pac. 
Rep.  897;  Demoss  y.  Noble.  6  Iowa  530; 
Trounstine  y.  Sellers.  36  Kan.  447,  11  Pac. 
Rep.  441;  Black  y.  Batchelder.  120  Mass. 
171:  Bronson  y.  Herbert,  05  Mich.  478,  66 
N.  W.  Rep.  359;  Wagner  y.  Egleston,  49 
Mich.  218, 18  N.  W.  Rep.  622:  Stensgaard 
y.  Smith,  48  Minn.  11,  44  N.  W.  Rep.  660, 
19  Am.  St.  Rep.  905:  Ford  y.  Gebhardt. 
114  Mo.  298,  21  S.  W.  Rep.  818;  Haubelt 
y.  Rea,  etc..  Mill  Co.,  77  Mo.  App.  672; 
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Prescott  y.  Jones,  69  N.  H.  306,  41  Atl. 
Rep.  852;  Quick  y.  Wheeler,  78  N.  Y.  300; 
Mactier  y.  Frith,  6  Wend.  103,  21  Am. 
Dec.  282;  Corart  y.  Herndon,  114  N.  C. 
262, 19  S.  E.  158;  Royal  Ins.  Co.  y.  Bcatty, 
119  Pa.  St.  6,  12  Atl.  Rep.  607,  4  Am.  St. 
Rep.  622. 

^"Suppose  that  X  sends  an  offer  to  A 
by  messenger  across  a  lake  with  a  reauest 
that  A,  if  he  accepts,  will  at  certain  hour 
fire  a  gun  or  light  a  fire.  Why  should  A 
suffer  if  a  storm  render  the  gun  inaudible, 
or  a  f eg  intercept  the  light  of  the  fire?  If 
X  sencls  an  offer  to  A  by  messenger  with 
a  request  for  a  written  answer  by  bearer, 
is  it  A's  fault  if  the  letter  of  acceptance  is 
stolen  from  the  bearer's  pocket?  If  X  has 
asked  for  a  yerbal  answer  and  the  mes- 
senger who  is  told  to  say  *ycs*  is  struck 
with  paraljrsis  on  the  way  home,  it  would 
seem  unreasonable  to  say  that  no  contract 
has  been  made.*'    Anson,  Contr.,  30,  31. 
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§27.     Offer  Made  hy  Post. 


§27 


As  between  the  sender  of  a  letter  and  the  person  to 
whom  it  is  addressed,  the  post-office  is  the  agent  of  the 
sender.^  Therefore,  the  delivery  of  a  letter  to  the 
post-office  for  transmission  is  no  delivery  or  communi- 
cation to  the  person  to  whom  it  is  addressed  until  ac- 
tually received  by  him.^  An  offer  by  mail  continues 
open  until  the  letter  is  delivered  to  the  offeree,  and  the 
offerer  must  suffer  the  consequence  of  any  delays  or 
mistakes  on  the  part  of  the  post-office.     In  Adams  v. 


1  Frith  V.  Lawrence,  1  Paige.  434;  Mac- 
tier  V.  Frith,  «  Wend.  108,  21  Am.  Dec.  2«2: 
Averill  V.  HedKe,  13  Conn.  424. 

>The  post-office  has  been  sometimes 
liliened  to  an  afirent  appointed  by  the  rend- 
er of  the  offer  to  deliver  it  and  to  receive 
and  brin^  back  the  accepunce,  and  it  is 
arirucd.  If  I  send  my  clerk  or  other  ag^ent 
to  B  with  a  written  offer  and  B  tells  nim 
be  accepts,  the  contract  is  complete,  for 
bis  communication  to  the  accent  is  notice  to 
me.  Bui  it  is  clear  that  the  post-office  is  not 
this  kind  of  an  affent.  As  Mr.  Wald  very 
well  puts  it :  **IT  a  man  afflicted  with  par- 
tial deafness  were  to  make  a  proposal  and 
the  reply  were  to  be  spoken  into  his  ear 
trumpet,  or  if  a  proposal  were  made  by 
lelepnone  and  the  reply  were  to  be  Griven 
by  the  same  means,  no  one  would  think  of 
csMing  the  ear  trumpet  or  telephone  the 
proposer*6  agent  to  receive  the  acceptance. 
The  post,  the  ear  trumpet  and  the  tele- 
phone are  respectively  the  asrencies  em- 
ployed to  make  known  the  acceptance  but 
not  the  accents  to  receive  it.  Moreover, 
acceptances  by  mail  are  not  made  known  to 
the  post-office  officials;  the  contents  of  let- 
ters are  not  supposed  to  come  to  their 
knowledfre:  but  if  an  acceptance  docs  not 
become  dfective  until  it  is  made  known, 
then  when  an  agent  is  appointed  to  receive 
it.  it  can  have  no  effect  until  it  is  made 
known  to  him,  so  that  the  fiction  of  consid- 
ering the  post-office  such  agent  only  moves 
the  difficulty  one  step  forward  without 
solving  it.**  WaW  Pollock  Contr.,  p.  «. 
The  same  criticism  is  made  by  one  of  the 
judges  in  Hen  thorn  v.  Frasier,  where  he 
says,  **In  his  judgment  Thesiger,  L.  J.,  re- 
fers to  the  cases  m  which  the  decision  in 
Dunlop  V.  Higgins  has  been  explained  by 
saying  that  the  po8t>office  was  treated  as 
the  common  agent  of  both  parties.  That 
reason  is  not  satisfactory.  The  post-offices 
are  only  carriers  between  them.  They  are 
agents  to  convey  the  communication,  not 
to  receive  it.  The  communication  is  not 
made  to  the  post-office  but  by  their  agency 


as  carriers.  The  difference  is  between 
saying  *Tell  my  agent  A  if  you  accept'  and 
*Send  your  answer  to  me  by  A*  (i.  e.  in 
writing).  In  the  former  case  A  i|  to  be  the 
intelligent  recipient  of  the  acceptance,  in 
the  latter  he  is  only  to  convey  the  commu- 
nication to  the  person  making  the  offer, 
which  he  may  do  by  a  letter,  knowing 
nothing  of  its  contents.  The  post-office 
are  only  agents  in  the  latter  sense. '  Some 
judges  treat  the  post-office  as  the  agent  in 
the  restricted  sense,  just  like  a  servant  sent 
to  receive  the  letter  of  accepunce,  and 
(because  the  regulations  of  the  English 
post-office  and  of  ours  too,  at  the  time 
these  cases  were  decided,  did  not  permit 
the  letter  to  be  recalled  by  the  writer  after 
it  is  posted)  instructed  not  to  let  the  letter 
out  of  his  possession  after  once  given  to 
him.  In  the  Rnglish  case^  it  is  always  as- 
sumed that  the  letter  on  being  posted  is 
beyond  the  control  of  the  sender.  See 
Brugden  V.  R.  C.,2  App.  Gas.  091,  where 
Blackburn,  J.,  sasrs:  '*He  may  change  hit 
mind  but  cannot  recover  the  letter  from 
the  post-office."  (Dunmore  v.  Alexander, 
9  S.  &  D.  ISO;  LangdelPs  Cases  on  Con- 
tracts.) Mr.  Justice  Holmes  puu  it  this 
way~**The  offeree  when  he  drops  the  let- 
ter containing  the  counter  promise  into  the 
letter  box  does  an  overt  act  which  by  gen- 
eral understanding  renounces  control  over 
the  letter,  and  puts  it  into  a  third  hand  for 
the  benefit  of  the  offerer  with  liberty  to  the 
latter  at  any  moment  thereafter  to  uke  it.'* 
(Common  Law,  p.  808.) 

Within  a  few  years  the  regulations  of  our 
post-office  have  been  altered  in  this  respect, 
and  the  writer  or  sender  may  apply  for  a 
letter  he  has  put  in  the  mail  and  when 
properly  identified  the  post-master  must 
return  it  to  him  or  telegraph  to  the  office 
of  the  addressee  whose  post-master  must 
return  it  to  the  mailing  post-master,  if  it 
h^s  not  been  delivered,  (U.  S.  Post-office 
Regulations,  sec.  487,  489).  Now  can  a 
change  in  the  regulations  of  the  post-office 
affect  the  law  that  the  accepunce  is  final 
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§  27 


THE  AGKEEMENT. 


[part  I. 


Lindsell/  the  defendants  offered  to  sell  wool  to  the 
plaintiffs  by  letter  dated  September  2d,  1817.  The 
letter  was  misdirected,  and  so  did  not  reach  the  plain- 
tiffs until  September  5th;  they  accepted  by  letter 
posted  that  evening,  but  the  defendants  had  in  the 
meantime  sold  the  wool  to  others.  The  plaintiffs  sued 
for  non-delivery  of  the  wool,  and  it  was  argued  on  be- 
half of  the  defendants  that  no  contract  could  arise  un- 
til the  plaintiffs'  answer  reached  him.  But  the  court 
said: 

"That  if  that  were  bo  no  contract  could  ever  be  completed  by  the 
post.  For  if  the  defendants  were  not  bound  by  their  offer,  when 
accepted  by  the  plaintlfTs,  till  the  answer  was  received,  then  the 
plalntifTs  ought  not  to  be  bound  till  after  they  had  received  the  noti- 
fication 'that  the  defendants  had  received  their  answer  and  assented 
to  it.  And  so  it  might  go  on  ad  infinitum.  The  defendants  must  he 
considered  in  law  an  making,  during  every  instant  of  the  time  their 
letter  was  traveling,  the  same  identical  offer  to  the  plaintiffs;  and 
then  the  contract  is  concluded  hy  the  acceptance  of  it  hy  the  lat- 
ter:' 

when  the  letter  is  dropped  in  the  post-office? 
Professor  Langdell  (Contr..  sec.  16)  says 
that  even  if  the  offerer  should  send  his  offer 
by  his  own  servant  and  the  latter  should 
bring  back  a  letter  of  acceptance,  though 
the  delivery  of  the  letter  ot  acceptance  to 
the  servant  would  be  a  delivery  to  his 
master  and  so  vest  the  property  in  the  let- 
ter in  the  master,  it  would  not  complete 
the  contract;  and  hence  if  the  offeree 
should  afterwards  snatch  it  from  his  hand 
or  steal  it  from  him  or  induce  him  to  return 
it  to  him  there  would  be  no  contract.  I 
concur  with  Mr.  Justice  Holmes  in  his 
book  on  the  Common  Law  in  the  opinion 
that  Professor  Langdell  is  wrong.  >\  hen 
it  is  said  that  an  acceptance  must  be  com- 
municated it  does  not  mean  that  it  shall  be 
brought  to  the  actual  knowledge  of  the 
offerer  but  that  the  acceptor  shall  show  by 
some  taneible  sign  his  assent  to  the  pro- 
posal. What  that  tangible  sign  shall  be  is 
a  matter  of  indifference.  The  offerer  may 
have  made  it  the  hoisting  of  a  flag  or  the 
firing  of  a  gun  or  the  posting  of  a  letter 
addressed  ta  him  containing  the  written 
acceptance.  If  the  offeree  has  done  the 
thing  called  for  it  does  not  affect  It  that  the 
offerer  has  not  heard  the  gun  nor  seen  the 
flag  nor  that  the  letter  before  it  has  gone  a 
mile  on  Us  journey  is  destroyed  by  a  mail 
car  catching  on  fire  or  goingf  through  a 
bridge.  And  when  the  thing  is  done  it  is 
irrevocable.  To  pull  down  the  flag  after  it 
was  once  hoisted  would  not,  it  is  clear,  af- 
fect the  case  at  all.  and  so  to  post  a  second 
letter  a  moment  after  the  first  was  mailed 
or  send  a  telegram  to  the  offerer  informing 
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him  that  the  acceptance  just  mailed  was 
revoked  would  be  of  no  avail.  But  sup- 
pose two  da3rs  after  the  acceptor  has  mail- 
ed his  acceptance  to  the  offerer  who  lives 
in  San  Francisco  he  finds  out  that  he  has 
made  a  bad  bargain:  and  requests  the 
home  post-master  to  telegraph  to  the  post- 
master at  San  Francisco  to  return  the  let- 
ter to  him  and  this  is  done.  Except  for 
the  difficulty  of  proof  of  the  acceptance 
has  this  act  of  his  altered  the  case  at  all? 
Certainly  not,  unless  we  say  that  the 
change  in  the  post-office  regulations  has 
changed  the  nature  of  the  implied  offer 
from  *'mail  me  your  acceptance  and  I  shall 
consider  the  bargain  made**  into  **mail  me 
your  acceptance  and  I  shall  consider  the 
bargain  made  unless  you  retake  the  letter 
before  it  gets  to  me."  The  question  has 
come  before  one  American  court  (Scottish- 
American  Mut.  Life  Co,  v.  Davis,  73  S,  W. 
Rep.  (Tex.)  21),  and  its  conclusion  seems 
sound.  In  this  case  an  acceptance  was 
mailed  but  was  intercepted  the  next  day  by 
a  telegram  sent  by  the  post -master  at  the 
instance  of  the  acceptor.  The  court  said: 
^'The  acceptor  can  no  more  overtake  and 
countermand  his  letter.mailed  than  he  can 
his  words  of  acceptance  after  they  have 
escaped  his  lips.  The  bargain,  if  struck, 
must  be  eo  instant!  with  such  overt  act. 
Mailinpr  a  letter  containing  an  acceptance 
or  the  instrument  itself  if  intended  for  the 
other  party  is  certainly  such  overt  act.*' 
But  sec  Ex  parte  Cote.  L.  R.  9.  Ch.  27,  7 
Harv.  L.  Rev.  801.  17  Harv.  L.  Rev.  34^ 
31  B.  &  Ad.  681. 
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CH.  I.]  THE  AGBEEMENT. 

§28.    Acceptance  Made  hy  Post. 


§  28 


Where  a  person  makes  an  offer,  and  requires  or  au- 
thorizes the  offeree  either  expressly  or  impliedly  to 
send  his  answer  by  post  and  the  answer  is  duly  posted, 
the  contract  is  complete  from  the  time  the  letter  is 
mailed,  and  it  is  immaterial,  that  afterwards  the  letter 
be  delayed  or  altogether  fail  in  reaching  its  destination, 
by  default  of  the  post-oflBce  or  by  accident  in  transmis- 
sion.* As  soon  as  the  letter  is  delivered  to  the  post- 
offlce  the  contract  is  as  complete  as  if  the  acceptor  had 
put  it  into  the  hands  of  a  messenger  sent  by  the  offerer 
himself  as  his  agent  to  deliver  the  offer  and  receive  the 
acceptance.^  The  contract  is  properly  held  to  be  com- 
plete when  the  acceptor  has  mailed  the  letter  of  accept- 
ance, because  this  is  an  act  contemplated  and  impliedly 
authorized  by  the  offerer  as  the  mode  of  manifesting  the 
intention  of  the  acceptor  to  close  with  the  offer.  The 
acceptor  by  this  act  does  all  that  is  requisite  in  the  us- 
ual course  of  business — ^he  thereby  puts  the  letter  of  ac- 
ceptance beyond  his  control,  and  he  is  not  answerable 
for  the  casualties  of  the  mail  servica' 


1  The  sending  or  accepttnfc  an  offer  by 
telegraph  is  governed  by  the  same  rules. 
Tutilc  V.  Jackson,  86  N.  Y.  809;  Minn.  Oil 
Co..  V.  Collier  Lead  Co.,  4  Dill,  481. 

2Tayloe  v.  Ins.  Co.,  7  How.  890;  Mactier 
V.  Frith,  6  Wend.  108;  21  Am.  Dec.  262; 
Moore  v.  Pierton,  6  Iowa.  279, 71  Am.  Dec. 
409;  Bryant  v.  Booze,  55  Ga.  488;  Trevor  v. 
Wood,  86  N.  V.  307.  93  Am.  Dec.  611; 
Vassar  v.  Camp,  11  N.  Y.  441;  Chiles  v. 
Nelson,  7  Dana,  281;  Rempner  v.  Cohn,  47 
Ark.  519.  58  Am.  Rep.  775;  Hunt  v.  Hig- 
man,  70  Iowa,  406;  Linn  v.  McLean,  80 
Ala.  860.  Washburn  v.  Fletcher,  42  Wis. 
152;  Minn.  Oil  Co.,  v.  Lead  Co.,  4  Dill.  431; 
Howard  v.  Daly,  61  N.  Y.  862;  Haas  v. 
Myers,  111  111.  426,  53  Am.  Rep.  674;  Barr 
v.  Ins.  Co.,  61  Ind.  488:  Trounstinc  v.  Sel- 
lers, 35  Kan.  447,  11  Pac.  Rep.  441;  Cal- 
houn v.  Atchison,  4  Bush  261,  96  Am.  Dec. 
299;  Wheat  r.  Cross,  31  Md.  99,  1  Am. 
Rep.  28;  Wilcox  v.  Cline,  70  Mich.  517,38 
N.  W.  Rep.  555;  Egger  v.  Nesbitt,  122  Mo. 
667, 27  S.  W.  Rep.  §85,  43  Am.  St.  Rep. 
696,  Lungstrass  v.  Ins.  Co.,  48  Mo.  201,  8 


Am.  Rep.  100;  Abbott  v.  Shepard,  48  N. 
H.  14- Hallock  v.  Commercial  Ins.  Co.,2« 
N.  J.  L.  268,  27  N.  J.  L.  645;  Hamilton  v. 
Lycoming  Mut.  Ins.  Co.,  5  Pa.  St.  389; 
Perry  v.  Mt.  Hope  Iron  Co..  15  R.  I.  .380, 
6  Atl.  Rep.  632,  2  Am.  St.  Rep.  902; 
Durkee  v.  Vermont  Cent.  R.  Co.,  29  Vt. 
127;  contra  in  Massachusetts  McCulIough 
V.  Eagle  Ins.  Co.,  1  Pick.  278. 

3The  English  courts  did  not  at  once 
arrive  at  the  American  doctrine.  In  Adams 
v.  LindscII,  1  B.  &  Aid.  681,  it  was  ruled 
that  the  post-office  was  the  agent  of  the 
offerer,  and  that  he  was  liable  for  its  de- 
faults. *In  Dunlapv.  Higgins,  1  H.  L. 
Cas.  381,"  says  Mr.  Anson  (Contr.  23.) 
*'Lord  Cottenbam  held,  though  it  was  not 
necessary  to  the  decision  of  the  case,  that 
the  posting  of  a  letter  of  acceptance  con- 
cluded the  contract  whatever  might  after- 
wards befall  the  letter.  But  the  Court  of 
Exchequer,  in  a  later  case,  British  Am. 
Tel.  Co.  v.  Colson,  L.  R.  6  Ex.  108,  tried 
hard  to  escape  the  consequences  of  the 
rule,  and  Kelly,  C.  B.,  laid  it  down  that 
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§  28  THE  AGREEMENT.  [PABT  I. 

But  the  offerer  may  always,  if  he  chooses,  make  the 
formation  of  the  contract  dependent  upon  the  actual 
communication  to  himself  of  the  acceptance,  as  where 
he  says  in  his  oflfer  "I  shall  not  consider  myself  bound 
until  I  receive  your  acceptance."'* 

The  implied  authority  to  use  the  post  to  communicate 
the  acceptance  arises  (a)  where  the  post  is  used  to 
make  the  oflfer,  but  nothing  is  said  as  to  how  the  accept- 
ance is  to  be  mad^  (b)  where  the  circumstances  are 
such  that  it  must  have  been  within  the  contemplation  of 
the  parties  that  according  to  the  ordinary  usages  of 
mankind  the  post  might  be  used  as  a  means  of  commun- 
icating the  acceptance.® 

In  Henthom  v.  Fraaer^  H,  who  lived  at  Birken- 
head, a  town  near  Liverpool,  called  at  the 
oflftce  of  a  land  society  in  Liverpool  to  n^otiate 
for  the  sale  of  some  houses  belonging  to 
him.  The  secretary  there  handed  him  a  written  oflfer 
for  his  property,  which  he  took  away  with  him.  On 
the  next  day  the  secretary  posted  a  withdrawal  of  the 
oflfer.  The  letter  containing  the  withdrawal  was 
posted  between  twelve  and  one  o'clock  and  did  not 

the  contract  was  not  bindinf[r  till  the  letter  Street  letter  boxes  are  a  legral  part  of  the 
of  acceptance  was  received,  but  that  when  post  office  ssrstem;  and  a  letter  deposited  in 
it  was  received  its  operation  related  back  one  of  these  boxes  Is  considered  as  beinfl^ 
to  the  moment  of  iu  posting^.  This  decision  delivered  or  mailed  at  the  post-office, 
was  virtually  overruled  in  Harris*  case,  L.  Wood  v.  Callaghan,  61  Mich.  40S;  1  Am.  St. 
R.  7  Ch.  687;  as  to  the  moment  when  the  Rep.  M7.  The  letter  must  be  properly  ad- 
contract  was  complete,  out  Mellish,  L.  J.,  dressed  and  stamped.  Britton  ▼.  Phillips, 
said  that  though  'complete  at  the  time  24  How.  Pr.  (N.  Y.)lll:  Blake  v.  Fire  Ins. 
v^then  the  letter  accepting  the  oflfer  is  post-  Co.,  67  Tex.  160, 2  S.  W.  868,  60  Am.  Rep. 
ed,  yet  it  may  be  subject  to  a  condition  16;  Potu  v.  Whitehead.  20  N.  J.  Eq.  65. 
subsequent  that  if  the  letter  does  not  ar-  4  Lewis  v.  Browning,  180  Mass.  178; 
rive  in  due  course  of  post,  then  the  parties  Haas  v.  Myers,  111  nf.  421;  Vassar  v. 
may  act  on  the  assumption   that  the  offer  Camp  11  N  Y.  641 

has  not  been  accepted.*    But  it  is  now  set-  .„      m.           r           i       t       /^       •  «_ 

tied,  in  Household  Fire  Insurance  Com-  o/"^"*^i°"J;.^''*??J"f J°iiSS' «  ^• 

pany  V.  Grant,  4  Ex.  Div.  216,  that  the  Sf  .^'  Abbotlv    Shepard,  48  N    H   ij; 

parties  arc   bcJund,  from  the  moment  the  Hutcheson  v    Blakeman,  8  Met.   (Ky.)  80; 

letter  is  put  in  course  of  transmission,  by  P^  V.S'*' a"' IS*'  ^i/?"'  \PV^^^^ 

a  contract  the  existence  of  which  is  un-  »  foH.*  «»<:  ^vcrill  v.^ttedRe,_12  Conn. 


affected   by    the  subsequent    fate  of  the  ««;   ^«J.**4 J'   ^^^  »  .h.?^     «i  v     i* 

letter.    The  contract  does  not  remain,  up  *l*P\  ^'  ^**'"   ^-  Whitehead,   20  N.    J. 

to  the  moment  the  acceptance  is  received  (Kq.)». 

in  the  state  of  suspended  animation  con-  eHenthorn  v.  Fraser.  post. 

templated  by  Kelly,  C.  B.;  nor  is  it  sub-  ,  3  Ch.  27  (180.»);  Bruner  v.  Moore.  1  Ch. 

lect  to  the  condition  subsequent  sugsrested  j)|y   304  (\^) 

by  Mellish,  L.  J." 
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CH.  I.]  THE  AGREEMENT.  §  29 

reach  Birkenhead  until  after  five  p.  m.  In  the  "mean- 
time H  had,  at  three-fifty  p.  m.,  placed  in  the  post-office 
at  Birkenhead  a  letter  accepting  the  offer,  which  did 
not  actually  reach  the  secretary's  office  until  the  next 
day.  It  was  held  that  the  contract  was  complete  when 
the  letter  containing  the  acceptance  was  posted  at  Birk- 
enhead. The  ground  of  this  decision  which  is  per- 
fectly sound  was  that  though  H  received  the  offer  at 
Liverpool,  he  resided  in  another  town ;  as  by  its  terms 
it  was  to  remain  open  for  some  days,  it  was  plainly  in- 
tended that  he  should  take  it  home  with  him  and  con- 
sider it ;  and  it  is  clear  that  the  ordinary  mode,  the  mode 
which  both  parties  under  all  the  circumstances  must 
have  contemplated  was  that  if  he  accepted  he  would  do 
so  by  the  mail. 

§29.     The  Subject  of  Acceptance  by  Agent  Revietved. 

From  the  forgoing  sections  we  draw  these  conclus- 
ions :  That  the  acceptance  of  an  oflfer  must  be  com- 
municated to  the  offerer;  that  it  is  communicated  to 
him  when  it  is  delivered  to  his  agent  or  messenger : 
that  the  post-office  and  telegraph  are  his  agents  respect- 
ively when  he  expressly  makes  them  so  by  requesting 
a  reply  by  mail  or  telegraph  or  when  he  impliedly 
makes  them  so  by  using  these  agencies  to  make  his  of- 
fer or  when  the  circumstances  are  such  that  it  must 
have  been  within  the  contemplation  of  the  parties  that 
according  to  the  usages  of  mankind  the  post  might  be 
used  as  a  means  of  communicating  the  acceptance,  but 
that  the  offerer  may  if  he  chooses  make  the  acceptance 
conditional  upon  its  actual  receipt  by  him. 

A  few  simple  illustrations  will  suffice: 
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§  30  THE  AGREEMENT.  [PART  I. 

(1)  A  sends  an  offer  to  B  by  his,  A's  messenger,  into  whose 
hands  B  delivers  his  acceptance.  (2)^  A  makes  B  an  offer  by  mail 
requesting  a  reply  by  malL  B  mails  his  acceptance.  (3)  A  makes 
an  offer  to  B  by  mail  saying  nothing  as  to  how  the  acceptance  is  to 
be  made.  B  malls  his  acceptance.  (4)  A  makes  an  offer  to  B  in  the 
City  of  L.  by  handing  him  a  letter  containing  the  offer,  and  giving 
him  14  days  in  which  to  accept.  B  lives  in  the  City  of  B.  Within 
the  time  B  mails  an  acceptance  to  A. 

Here  the  acceptance  is  "communicated^^  to  A  and  the 
contract  is  complete,  though  A  never  receives  any  of 
the  acceptances. 

(5)  C  sends  an  offer  to  D  by  his,  C's  messenger.  D  examines  it 
and  Immediately  sends  his  own  clerk  or  servant  with  his  acceptance 
to  C.  (6)  C  sends  an  offer  to  D  by  his  servant  and  D  immediately 
mails  his  acceptance.  (7)  C  makes  an  offer  to  D  by  mail,  and 
D  dispatches  his  clerk  to  C  with  his  acceptance.  (8)  C  makes  an  of- 
fer to  D  by  mail  conditional  on  the  acceptance  being  received  by 
him  by  a  certain  day.    D  mails  his  acceptance  to  C. 

Here  there  is  no  communication  of  the  acceptance  to 
C  until  he  actually  receives  it,  and  if  it  is  lost  on  the  way 
there  is  no  contract. 

§30.    Acceptance  Makes  Irrevocable  Contract. 

An  oflfer  binds  no  one,  and,  as  we  shall  see,  may  be 
revoked  or  lapse  before  acceptance.  But  acceptance  by 
promise  or  act  duly  communicated  before  revocation 
or  lapse  supplies  the  element  of  agreement  and  binds 
both  parties  to  the  fulfillment  of  the  terms  of  the  con- 
tract It  changes  the  character  of  the  oflfer,  making 
it  an  irrevocable  promise.^ 

Where  an  oflfer  is  accepted  before  it  is  revoked  the 
contract  is  as  obligatory  as  if  both  promises  were  sim- 

1  Gordon  v.  Darnell.  5  Colo.  802;  Eaui-  89, 88  Pac  Rep.  1087;  Friede  v.  Ins.  Co..  50 

Uble  Endowment  Assn.  v.  Fisber,  71  Md.  N.  Y.  348;  Cummings  v.  Gann.  52  Pa.  St. 

430, 18  Atl.  Rep.  806;  Thruston  v.Thornton,  484:  Hamilton  v.Ins.  Co., 6  Pa.  St.8»7:  Perry 

1  Cash.  89:  Wilcox  v.  Cline,  70  Mich.  517,  v.Mt.  Hope  Iron  Co.,  16  R.  1. 880, 5  Atl.  Rep, 

88  N.  W.  Rep.  666:  American  Pub.,  etc.,  Co.  688;  Wall  v.  Minneapolis,  etc.,  R.  Co.,  86 

V.  Walker.  87  Mo.  App.  608;  Ide  v.  Lewer,  Wis.  48.  66  N.  W.  Rep.  867;  Wheeler  v.  New 

10  Mont.  6. 84  Pac.  Rep.  696;  White  v.  Bax-  Brunswick,  etc.,  R.  Co.,  116  U.  S.  80. 
ter,  71  N.  T.  264;  House  v.  Jackson.  24  Oreflr. 
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nltaueous.  Here^  aB  in  other  like  cases^  if  both  parties 
meet^  one  prepared  to  accept  and  the  other  to  retract, 
whichever  speaks  first  will  have  the  law  with  him ;  and 
this  question  is  one  of  fact  to  be  decided  by  the  jury.^ 

§31.     Offer  May  Lapse  or  he  Determined,  How. 

Since  an  oflfer  may  be  turned  into  a  contract  by  ac- 
ceptance it  is  important  to  kiiow  how  this  liability  may 
be  terminated.  And  the  modes  in  which  an  offer  may 
lapse  or  be  determined  before  acceptance  are^  (a)  by 
revocation,  (b)  by  rejection,  (c)  by  efflux  of  time,  (d) 
by  breach  of  condition,  (e)  by  death,  (f)  by  change  of 
circumstances. 

§32.    By  Revocation. 

An  offer  whose  acceptance  has  not  been  communi- 
cated to  the  offerer  does  not  constitute  an  agreement 
and  cannot  bind  him,^  and  therefore  it  may  be  rev<*ed 
by  him  at  any  time  before  it  is  so  accepted.^  At  an  auc- 
tion sale  the  bid  is  not  binding  until  assented  to,  which 
assent  is  signified  on  the  part  of  the  seller  by  knocking 
down  the  hammer.  Therefore  a  bid  may  be  withdrawn 
at  any  time  before  the  hammer  goes  down.* 

A  party  may  revoke  his  offer  even  if  the  offer  give  a 
definite  time  for  acceptance,  for  the  agreement  to  keep 
the  offer  open  is  without   consideration.*     But  where 

>  Martin  v.  Hudson.  81  Cal.  49,  22  Pac.  A  P.  964;  Burton  v.  Shotwell.  IS  Bush,  371; 

Rep.  296:  Quick  v.  Wheeler,  78  N.  Y.  800.  Beckwith  v.  Cheever,  21  N.  H.  41i  Faulk- 

iStitt    V.    Huidekopcrs.    17  Wall.    884;  S5LJ«  S^^^liii  ?   J2;   f^'  Y*^^*?.  ""• 

Ueberroth  v.  Rieifel,  tl  Fa.  St.  280;  Stuart  Sf^JlSF'^S  5J*m  *  i^'h  ^''''^Si\''-  ^^^' 

V.     R.     Co.,     82     Gratt.      146;     Oilman  }SLuu^\^^iJ^  ^fuvr^'J^'^^^^^ 

V.    Klbler.    6  Humph.     19;    Rutledge   v.  ^5!^  "' L^  rjl^a J?N  i?  Mn^«o  ffi:  *w 

Greenwood.  2  Dewau,  Eq.  389;  Strasburg  fe^K*^'   "o^ard.  119  Mo.  489, 24  S.  W. 

R.  Co.,  ▼.  Echlemacht,  21  Pa.  St.  220,  60  '^•'P*  ^^®"- 

Am.  Dec.  49:  White  v.  Corlies,  46  N.  Y.  3  Payne  v.  Cave,  8  Term.  Rep.  148;  Ives 

—  V.  Tregent,  29  Mich.  890;  Fisher  v.  Seltzer. 


zOfford  V.   Davis,  12  C.  B.  (N.  S.)  748;       ^  ^^-^t.  808 

Waterman  v.  Banks,  114  U.  S.  894;  Crocker 

'.  R.  Co.,  24  Conn.  240;  Boston  R.  etc.  Co. 

.  Banlett,  8  Cush.  224:  Quick  v.  Wheeler. 

78   N.    Y.  800;  Eskridge  v.  Glover.  5  St., 


Waterman  v.  Banks,  114  U.  S.  894;  Crocker.  *  Minneapolis,  etc.,  R.  Co.  v.  Mill  Co., 
V.  R.  Co.,  24  Conn.  240;  Boston  R.  etc.  Co.  119  U.  S.  149, 151  Dickinson  v.  Dodds,  Ch. 
v.  Banlett,  8  Cu?h.  224:  Quicjc  V.  Wheeler.        D.  463;  Boston,  etc.,  R.   Co.  v.    Bartlcit, 
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the  agreement  is  itself  founded  on  a  valuable  consider- 
ation,— as  where  in  consideration  of  a  certain  sum  of 
money  an  option  to  purchase  is  given  to  another  for  a 
certain  time — there  it  has  been  laid  down  that  the  of- 
fer cannot  be  retracted  during  that  time.*^  But  this 
position  has  been  criticised  on  the  ground  that  there 
can  be  no  meeting  of  the  minds  of  the  parties  after  the 
offer  has  been  withdrawn  and  the  retraction  communi- 
cated to  the  other  party,  and  there  can  be  no  contract 
of  sale  in  such  a  case,  though  the  retraction  would  be  a 
breach  of  the  contract  to  leave  the  offer  open  and  the 
measure  of  damages  would  be  the  same.®  But  the 
proper  rule  would  seem  to  be  that  an  offer  of  this  kind 
should  be  treated  as  a  conditional  agreement  to  convey 
an^d  subject  on  the  performance  of  the  condition 
within  the  time  limited,  to  specific  performance.^ 

An  offer  under  seal  cannot  be  revoked,  at  common 
law.  Even  though  it  is  not  communicated  to  the  of- 
feree it  remains  open  for  his  acceptance  when  he  be- 
comes aware  of  its  existence.  This  results  from  the 
common  law  rule  that  a  grant  under  seal  is  binding  on 
the  grantor  and  those  who  claim  under  him,  although  it 
has  never  been  communicated  to  the  grantee,  if  it  has 
been  duly  delivered ;  and  any  obligation  created  by  deed 
is  on  the  same  footing.  The  promisor  is  bound,  but  the 
promisee  need  not  take  advantage  of  the  promise  unless 
he  chooses.®  The  rule  that  where  an  offer  is  made  under 

8  Gush.  224;  Larmon  v.  Jordon,  66  111.  206;  cock,  103  Ind.  461,  8  N.  B.  Rep.  142;  Chad- 

Schenecuuly  Stove  Co.  v.  Holbrook,  101  sey  v.  Condley,  6S  Kan.  858,  62  Pac.  Rep. 

N.     Y.    40;    Bskridffe  v.  Glover,  5  Stew.  668:  Grabtohorst    v    Nicodemus,  42  Md. 

A.    P.  264,  86  Am.  Dec.  844;   Weiden  v.  286;  Branford  v.  Foster,  87Tenn.  4,  0  S.  W. 

Woodruff,    88  Mich.    130;    Stensgaard  v.  Rep.  196. 

^"i^*  S  5Ii?"«  "'c  ^P}^^^^  I'  ^PP^*^  •Tiedeman,  Sales.  §  41. 

garth,  68  Md.  21;    Smith  v.  Bateman,  8  ,-,              *           *           «-*.•«-«« 

Colo.  App.  886, 46  Pac.  Rep.  213;  Cran<iai  „' Zimmerman  v.  Bjown, .%  Atl.  Rep.  67J; 

V.  WUlig;  IW  111.  288,  46  K.  E.   Rep.  756  S»y<»/-  0'Bri«n.  149  III.  408,  87  >I.  E. 

(111.).     *  Rep.  78. 

sStitt  V.  Huldekopers,  17  Wall.  885;  Rosa  ^  «Xcnos  v.  Wickam,  L.  R.,  2  H.  L.  296; 

V.  Parka.  98  Ala.  &,  8  South.  Rep.  868;  K5»***  VJ^^^'^Av?  ^S'  ^'h^^?«  ^o 

Linn  V.  kcLean.  80  Ala.  860;  Gordon  v.  ^^)^  ^^'  ^^'  WiUard  v.  rayloe,8 

Darnell,  6  Colo.  308;  Hayes   v.  0»Brien,  Wall.  567. 
149  111.  408,  87  N.  B.  78;  Herrman  v.  Bab- 
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seal  it  cannot  be  reyoked  applies  to  options  given  under 

I  9 


The  revocation  of  the  offer  must  be  communicated  to 
the  person  to  whom  the  offer  was  made  before  or  at 
the  time  of  his  communicating  the  acceptance.^^ 

Where  the  negotiations  are  by  mail,  the  offer  is  pre- 
sumed to  have  been  renewed  during  every  moment  of 
the  time  limited,  and  upon  this  presumption  the 
acceptor  has  the  right  to  rely  and  conclude  the  contract 
by  acceptance  at  any  time  before  receiving  notice  of  a 
withdrawal."  Therefore  a  revocation  of  the  offer 
which  is  not  actually  notified  to  the  person  to  whom 
the  offer  has  been  made,  or  which  is  brought  to  his 


•McMillan  v.  Ames,  88  Minn.  257,  2S  N. 
W.  Rep.  612;  O'Brien  ▼.  Boland,  166  MaM. 
481,  44  N.  E.  Rep.  602.  ^^q 

loCrocker  V.  R.  R.  Co.,  U  Conn.  261; 
Faulkner  ▼.  Hebard,  S6  Vt.  4A2;  McCatter 
▼.  New  York,  8b  Barb.  609,  87  N.  Y.  826; 
Boston,  etc.,  R.  Co.  v.  Rartlett,  3  Gush. 
394;  Werden  ▼.  Woodruff,  88  Mich.  ISO; 
Sherwin  v.  National  Cash -Reg.  Co.,  5 
Colo.  (App.)  163, 88  Pac.  Rep.  882. 

Where  the  offer  is  made  by  mail,  a  sec- 
ond letter  sent  by  the  same  post  and  deliv- 
ered at  the  same  time  with  the  first  letter 
^herwin  ▼.  National  Cash-Register  Co.,  5 
Colo.  App.  102, 88  Pac.  822;  Dunsmore  v. 
Alexander,  0  Shaw  D.  &.  B.  190),  or  a  let- 
ter or  telein^m  received  by  the  offeree  be- 
fore he  has  posted  his  acceptance  would  be 
sufficient.  (Re  London,  etc..  Bank,  81  L. 
T.  Rep.  N.  S.  613.) 

The  case  of  Cooke  v.  Oxley,  8  T.  R.  668, 
1  Rev.  Rep.  788,  has  been  often  criticised. 
In  this  case  the  declaration  was  that  the 
defendant  proposed  to  sell  and  deliver  a 
certain  number  of  hogsheads  of  tobacco  to 
the  plaintiff  at  a  certain  price,  whereupon 
the  plaintiff  desired  the  defendant  to  give 
him  time  to  Afcree  to  or  dissent  from  the 
proposal  till  the  hour  of  four  in  the  after- 
noon ot  that  day,  to  which  the  defendant 
agreed,  and  thereupon  promised  the  plain- 
tiff  to  sell  and  deliver  the  tobacco  upon  the 
terms  aforesaid,  if  the  plaintiff  would 
agree  to  purchase  the  same  and  give  notice 
to  the  defendant  before  four  in  the  after- 
noon of  that  day.  The  plaintiff  then 
averred  that  he  agreed  to  purchase  the  to- 
bacco and  give  notice  thereof  to  the  de- 
fendant before  the  hour  of  four  arrived, 
and  offered  to  pay  the  price,  but  that  the 
defendant  refused  to  comply  with  his 
promise.  A  verdict  having  been  rendered 
kv  the  plaintiff  the  judgment  was  arrest- 
ed.   Some  American  Judges,  construing 


the  decision  to  be  that  where  an  offer  gives 
a  specified  time  for  acceptance  an  accept- 
ance within  that  time  does  not  make  a 
binding  agreement,  have  ruled,  citing  it  as 
authority,  that  notice  of  the  revocation  of 
an  offer  is  not  necessary.  See  Bean  v. 
Burbank,  16  Me.  468,  83  Am.  Dec.  681; 
Tucker  v.  Woods,  12  Johns.  (N.  Y.)  190,  7 
Am.  Dec.  806;  Gillespie  v.  Edmonston.  11 
Humph.  (Tenn.)  868.  But  the  decision 
turned  on  a  point  of  pleading.  The  con- 
tract declared  on,  that  the  defendant  would 
give  the  plaintiff  until  four  in  the  afternoon 
to  decide,  was  clearly  not  a  binding  con- 
tract at  all,  and  the  declaration  did  not 
show  with  sufficient  distinctness  that  the 
defendant  had  not  withdrawn  the  offer  be- 
fore the  plaintiff  notified  him  of  the  ac- 
ceptance. The  case  is  explained  in  a  later 
English  case  where  the  court  says  in  sub- 
stance: All  that  Cooke  v.  Oxley,  8  T.  R. 
668, 1  Rev.  Rep.  788,  afllrms  is,  that  a  party 
who  gives  time  to  another  to  accept  or  re- 
ject a  proposal  is  not  bound  to  wait  till  the 
time  expires.  The  offer  may  be  revoked 
before  acceptance.  If  the  offer  is  not  re- 
tracted, it  is  in  force  as  a  continuing  offer 
until  the  time  for  accepting  or  rejecting  it 
has  arrived.  Stevenson  v.  McLean,  6  Q. 
B.  D.  846.  And  in  Boston,  etc.,  R.  Co.  v. 
Bartlett,  8  Cush.  224,  338.  Fletcher.  J., says; 
**The  case  of  Cooke  v.  Oxley.  8  T.  R.  668, 
1  Rev.  Rep.  788,  ....  has  been  sup- 
posed to  be  inaccurately  reported;  and  that 
In  fact  there  was  in  that  case  no  accept- 
ance. But,  however  that  may  be,  if  the 
case  has  not  been  directlv  overruled,  it  has 
certainly  in  later  cases  been  entirely  dis- 
regarded, and  can  not  now  be  considered 
as  of  any  authority.*' 

i^Larmon  v.  Jordon,  66  111.  204;  Moore 
V.  Pierson,  6  Iowa  278;  Hamilton  v.  Ly- 
coming Ins.  Co.,  5  Pa.  St.  889;  Averill  v. 
Hedge,  13  Conn.  484. 
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knowledge  after  he  haa  communicated  his  acceptance  of 
the  offer,  is  altogether  inoi)erative;  as  in  the  case  of  a 
letter  of  revocation  not  delivered  until  after  the  oflfer 
contained  in  a  former  letter  has  been  accepted  by  post- 
ing the  letter  of  acceptance,  although  it  may  have  been 
posted  before  the  acceptance  of  the  oflfer  was  mailed.^^ 
In  Bryne  v.  Yon  TienhoverVy^^  the  defendant  writing 
from  C  on  October  1st,  made  an  oflfer  to  the  plaintiflf 
asking  for  a  reply  by  cabla  The  plaintiflf  received  the 
oflfer  on  the  11th,  and  at  once  accepted  in  the  manner  re- 
quested. On  the  8th  the  defendant  had  posted  a  letter 
revoking  his  oflfer.  It  was  held  that  an  acceptance  made 
by  post  is  not  aflfected  by  the  fact  that  a  letter  of  revoca- 
tion is  on  its  way,  the  court  saying : 

"If  the  defendant's  contention  were  to  prevail  no  person  who  had 
received  an  ofTer  by  post  and  had  accepted  It,  would  know  his  posi- 
tion until  he  had  waited  such  time  as  to  be  quite  sure  that  a  letter 
withdrawing  the  ofTer  had  not  been  posted  before  his  acceptance  of 
It.  It  appears  to  me  that  both  legal  principle  and  practical  conven- 
ience require  that  a  person  who  has  accepted  an  ofTer  not  known  to 
him  to  have  been  revoked,  shall  be  in  a  position  safely  to  act  upon 
the  footing  that  the  ofTer  and  acceptance  constitute  a  contract  bind- 
ing on  both  parties." 

A  formal  notice  is  not,  however,  necessary  to  consti- 
ute  a  communicated  revocation.  It  is  sufficient  that 
the  person  making  the  oflfer  does  some  act  inconsistent 
with  it  and  making  performance  on  his  part  impossi- 
ble, as  for  example,  selling  the  property  in  question  to 
another  purchaser,  and  that  the  person  to  whom  the  of- 
fer was  made  has  knowledge  of  such  act.** 

1 2Kempoer  v.  Cohn,  47  Ark.  619;  Averill  Lean,  6  O.  B.  D.  840;  Henthorn  v.  Prazer, 

V.  Hedires,  U  Conn.  424;  Larmon  v.  Tor-  (1892)_2Ch.  27,01  L.  J.  Ch.  878;  Byrne  v. 

<]on,  58  111.  204;  Grefirfir  v.  Wooliscroft.  M  Van  Tienhoven.  6  C.  P.  D.  844. 

111.  App.  214;  Moore  v.  Pierson,  6  Iowa  279,  i  S5  r  P   D   844. 

71  Am.  Dec.  409;  Wheat  v.  Cross,  81   Md.  ,  4 ic^*     "  !•'      r«h«    17  ArW   riq    1  c 

90, 1  Am.  Rep.  28;  Siockham  v.  Stockham,  ^^  i^?°ft?S^  Am    rIJ  «^  rotiSl-i  t* 

82  Md.  196;  firauer  v.  Shaw.  168  Mass.  198.  ^-^fPl^ff'^SiA?-,?^-  H?'  5^°*^.  \ 

46  N.  E.  617, 60  Am.  St.  Rep.  878;   Peck  v.  -iP^^SPp^  417   tinl J»  /rV^^iii^ii'^* 

Freese.  101  Mich.  321.  60  N.  W.  600;  Wil-  Am  Su  Rep  417;  Whgu  v.  Cross.  81  Md 

cox  V.  fcline,  70  Mich.  617;  Livingston  v.  W.l    Am.    Rep.   28:  P«^^^-  F^««".  ^O^ 

Int.  Co..  48  W  201;  Hamilton  v.   Lycom-  K^^- ^o' ??h%^iWo?rS?L?  H^^ 

ing  Mut!  Ins.  Co..   5  Pa.  St.  389;  Patrick  v.  P°4?®J  J  ^^'  ^'  ^'  ^^^  ^-  ^"P^^  « 

Bowman,  149  U.  S.  411;  Stevenson  v.   Mc-  ^"•*»-  *^- 
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A  general  offer  to  the  public  may  be  revcAed  with- 
out actual  notice  to  the  party  who  may  afterwards  ac- 
cept it  without  knowing  of  its  revocation  or  withdrawal, 
if  the  revocation  be  made  in  the  same  way  as  the  offer 
was  made.*^  In  Shuey  v.  United  States^^  the  govemmeot 
by  a  published  proclamation  had  offered  a  reward  for 
information  which  would  lead  to  the  arrest  of  a  certain 
criminal.  It  was  afterwards  withdrawn  by  the  same 
kind  of  notice.  S  afterwards  and  not  knowing  of  the 
revocation  gave  the  information.  But  it  was  held  that 
there  was  no  agreement  to  pay  the  reward.  Said  the 
court  : 

"There  was  no  contract  until  its  terms  were  complied  with.  Like 
any  other  offer  of  a  contract  it  might  therefore  be  withdrawn  before 

rights  had  accrued  under  it True  it  is  found  that  then, 

and  at  all  times  until  the  arrest  was  actually  made,  he  was  ignorant 
of  the  withdrawal;  but  that  is  an  immaterial  fact  The  offer  of  the 
reward  not  having  been  made  to  him  directly,  but  by  means  of  a 
published  proclamation,  he  should  have  known  that  it  could  be  re- 
voked in  the  manner  in  which  it  was  made." 

For  the  same  reason,  offers  contained  in  time  tables 
published  by  railroads  may  be  withdrawn  by  notice  to 
that  effect  given  in  such  subsequent  publications.^^ 

§33.        By  Rejection  or  Conditional  Acceptance. 

If  the  offer  made  is  rejected,  the  party  making  it  is 
relieved  from  liability  on  that  offer  and  the  party  who 
has  rejected  it  cannot  afterwards  at  his  option  convert 
the  same  offer  into  an  agreement  by  acceptance;  to  do 
■so  he  must  have  the  renewed  consent  of  the  person  who 
made  the  offer.^  A  conditional  acceptance  or  an  ac- 
ceptance not  in  accordance  with  the  terms  of  the  offer 

isShuey  ▼.  U.  S.,  9Z  U.  S.  78.  i  James  v.  Darby,  zoo  Fed.  Rep.  aaS, 

1  eSuorA  *^:  Sheffield  Canal  Co.  v  R.  R.  Co.'  8  Rail. 

,,c             »   r»      1^  All       ^«o    Ao  A  Gas.  182;  Davit  v.  Parrish.  Litt.  Scl.  Gas. 

i^Sean  v.  R.  Co.,  14  Allen  483.  W  Am.  153;  12  Am.  Dec.  887. 


Dec.  780. 
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§  33  THE  AGREEMENT.  [PART  I^ 

has  the  same  effect;  it  is,  a  counter-proposal  and  a  vir- 
tual rejection  of  the  original  oflfer.^  Therefore  a  sub- 
sequent acceptance  of  the  original  proposal  operates 
only  as  a  new  counter-proposal  which  the  original  pro- 
poser may  either  accept  or  reject®  In  Hyde  v.  Waerch,^ 
A  proposed  to  sell  a  farm  to  B  for  £1,000;  B  said  he 
would  give  £950.  A  refused  this  offer,  and  then  B 
said  that  he  was  willing  to  give  £1,000.  A  was  no 
longer  ready  to  adhere  to  his  original  proposal  and  B 
endeavored  to  obtain  specific  performance  of  the  allied 
contract.  But  it  was  held  that  his  offer  to  buy  at  £950 
in  answer  to  A's  offer  to  sell  for  £1,000  was  a  refusal  of 
the  offer  of  A  and  a  counter-proposal  and  that  he  could 
not  after  this  without  A's  consent  hold  him  to  his  origi- 
nal offer. 

To  constitute  a  rejection  of  the  offer  there  must  be  a 
distinct  counter-proposition.  A  mere  inquiry  whether 
the  offerer  would  change  his  terms,  will  not  be  a  rejec- 
tion of  the  original  offer  so  as  to  prevent  a  subsequent 
acceptance  of  it*^  Nor  will  an  inquiry  as  to  how  remit- 
tance shall  be  made,®  or  a  suggestion  that  the  business: 
shall  be  transacted  through  a  bank  instead  of  a  person,'' 
and  an  immaterial  condition  does  not  constitute  a  re- 
jection.® 


2  Gallagher  V.  Gas  Light  Co.,  141  Gal.  8  Britbaa  v.  Boyd,  4  Paige  17/  Gibbins. 
699,  75  Pac.  Rep.  829.  v.    Northeastern      Metropoliun    Asylum 

3  Carr  v.  Duvaia*  Pet.  77; Nat.  Bank  v.  R^i'c"  ?S^-«  'P^'^SJ'  J«»"°»o«t»  \^^ 
Hall.101  U.  S.  60;  Minn,  etc.,  R.  Co.  v.  S' *  f^L^V  l?^  Jl"^?^*' ^°2f "'*''•  ^*"; 
MiU  Co.,  119  U.  S.  147;  Cornnclls  v.  Kren-  ^'^h?  Ch.  D.  70.  In  this  case  the  agent  of 
gel,  41  111.  894;  Fox  v.  Turner.  1  111.  App.  an  intending  purchaser  having  made  an 
160  Smith  V.  ^ethercU,  4  III.  App.  666;  &  otter  for  the  pr<»pertv  received  in  reply  a 
may  V.  Gorton.  18111,  48;  JennS  v.  Mt.  Jetter^rom  the  vendor's  ajent  accepting 
Hope  Iron  Co.,  68  Me.  W;  Northwestern  ^^^fL^  »°J  «*'"«  »  ^"?  '°'  »^fif"*«fi[  ^»»« 
IrohCo.,  V.  M^ade,  21  Wis.  474,  94  Am.  contract.  The  purchaser's  agent  not  ap- 

'  ^Ir'       *  was  no  defense.  The  naming  of  the  time 

*  8  Beav.  334.  di^j  qq^  make  the  acceptance  a  condition- 
«  Stevenson  v.  McLean,  5  Q.  B.  D.  346.  al  one.  So  if  the  letter  shows  a  complete 

•  Clark  v.  Dales,  20  Barb.  42.  contract,  it  will  take  effect  in  spite  of  a 
,  nTu  n  J  T^wTi  /^\r  x  ^-  J  Statement  in  the  acceptance  that  a  formal 
'Brisbanv.Bovd,4Paige(N.Y.)17;and  contract  will  be  drawn  up.  Green  v.  Cole. 

seeStotesbury  V.  Massehgale,  13  Mo.  (App.)  jog  mo.  76:  Bonnerve  v.  Jenkins,  L.  R.  8 

281;  Brown  v.  Cairns,  68  Kan.  893.  66  Pac.  q^^  q.  70;  Blaney  v.  Hope,  14  Ohio  St.  292; ; 

Rep.  1083.  Mackey  v.  Mackey,  29  Gralt.  168;    Bell  v 
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<3H.  I.]  THE  AGKEEMENT. 

§34.        By  liQ/pse  of  Time. 


§  34 


If  the  offerer  has  prescribed  in  the  offer  the  time 
within  which  it  is  to  be  in  force,  on  the  expiration  of 
that  time  it  comes  to  an  end  without  any  further  act  or 
notice  on  his  part^ 

If  no  time  is  fixed  within  which  the  offer  is  to  be  ac- 
cepted, it  will  lai)se  after  the  expiration  of  a  reasonable 
time^  The  person  who  makes  the  offer  is  presumed  to  act 
in  view  of  existing  circumstances,  and  the  person  to 
whom  it  is  addressed  ought  not  to  lie  by  until  these 
have  changed.  He  must  therefore  decide  forthwith; 
otherwise  an  offer  might  be  accepted  after  the  lapse  of 
months  or  years,  and  when  the  state  of  things  was  no 
longer  the  sama 

What  is  a  reasonable  time  will  depend  on  the  nature 
of  the  offer  and  the  surrounding  circumstances.^  An 
offer  to  buy  or  sell  land  would  not  require  so  prompt  an 
acceptance  as  an  offer  to  buy  or  sell  chattels,  corporate 
stock,  etc.,  of  a  perishable  character  or  of  fluctuating 
value.*     So  if  an  article  is  offered  for  sale  to-day  at  a 


Offutt,  10  Bush.  689;  Allen  v.  Chouteau.  103 
Mo.  809.  When  land  is  offered  for  sale  by 
letter,  accepunce  specifying  that  payment 
is  to  be  made  at  the  place  of  the  purchaser's 
residence  is  not  unconditional,  the  terms  of 
the  offer  entitle  the  vendor  to  payment  at 
his  own  place  of  residence.  Baxer  v.  Holt. 
66  Wis.  lOO;  Sawyer  v.  Brossart/  67  Iowa 
678;  Northwestern  Iron  Co.  v.  Meade.  21 
Wis.  474;  Gilbert  v.  Baxter.  82  N.  W.  Rep. 
(la.)  864;  Maynard  V.  Tabor,  58  Me.  611; 
Fenno  v.  Weston,  81  Vt.  846;  Slebold  ▼. 
Davis.  67  la.  660;  Lang ellier  v.  Schaefer. 
36  Minn.  861, 81  N.  W.  Rep.  090. 

1  Longworth  v.  Mitchell,  26  Ohio  St.  884; 
Potts  vrWditchead,  20  N.  J.  Eq. 66, 69:  Mac- 
lay  V.  Harvey.  90  111.  626,  82  Am.  Rep.  86; 
Stembridge  v.  Stembridge,  87  Ky.  91,  7  S. 
W.  Rep.  611; Home  V.  Nlver,  168  Mass.  4, 
46  N.  B.  Rep.  893;  Cannon  River  Manufac- 
turers* AS90C.V.  Rogers,  4S  Minn.  1S8,44  N. 
W.  Rep.  798 :  Richardson  v.Hardwick,  106 
U.S.««. 

»  Chicago,  etc.,  R.  Co.  v.  Dane,  43  N. 
V.  »41;  Stfk  V.  Whitney.  148  Mass.  878,  19 


N.  B.  Rep.  164;  Batterman  v.  Morford.  76 
N.  Y.  088;  Stone  v.  Harman,  81  Minn.  812 
Ferrier  v.  Storer^JS  Ia.484;  Sherley  v.Pebl, 
84Wi8.46.64N.  W.  Rep.  967:  Ortman  v. 
Weaver,  ^1  Fed.  Rep.  868;  Larmon  v.  Jord- 
an. 66  111.  904;  Bruner  v.  Wheaton,  46  Mo. 
868;  Omaha  L.  JkT.Co.  v.  Goodman, 61  Neb. 
197.  86  N.  W.  Rep;  1062;  Morse  v.  Bel- 
lows. 7  N.  H.  649, 88  Am.  Dec. 878:  Hallock 
V.  Commercial  Ins.  Co.  86  N.  J.  L.  268. 

3  Averill  v.  Hedge,  18  Conn.424:  Troun- 
stine  V.  Sellers,  86  Kan.  407;  Larmon  v. 
Jordon.  66  111.  804;  Morse  v.  Bellows,  7  N. 
Rep.  H.  649.  88  Am.  768;  Crabtree  v.  St. 
Paul  Opera  House  Co.,  39  Fed.  746;  Min- 
nesota Linseed  Oil  Co.  v.  Collier  White 
LeadCo.,4  Dill.  431;  Ramsgate  Hotel  Co. 
V.  Montfiore.  L.  R.  1  Bxch.  109. 

4Kempner  v.  Cohn.  47  Ark.  519, 1  S.  W. 
Rep.  869, 48  Am.  Rep.  776;  Hill  v.  Mathews, 
78  Mich.  877,  44  N.  W.  Rep.  886:  McCrack- 
on  V.  Hared.  66  N.  J.  L.  87.48  All.  Rep.  518; 
Hawkinaon  v.  Harmon,  69  Wis.  551,  86  N. 
W.  Rep.  98;  Minnesota  Linseed  Oil  Co.  v. 
Collier  White  Lead  Co..  4  Dill.  481. 
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§  35  THfe  AGBEEMENT.  [PART  I. 

certain  price,  and  the  buyer  does  not  agree  and  goes 
away  a  larger  sum  may  be  asked  to-morrow  when  he  re- 
turns prepared  to  buy.*^ 

An  offer  to  sell  goods  sent  through  the  mail  must  be 
accepted  by  the  first  post  which  leaves  during  business 
hours  of  the  day  after.it  is  received;  and  if  it  be  not, 
the  offerer  may  dispose  of  the  goods  as  he  thinks 
proper.^  The  use  of  the  telegraph  to  make  the  offer  im- 
plies a  still  shorter  limitation  of  time,  and  hence  it  has 
been  held  that  an  offer  made  by  wire  on  one  day  could 
not  be  accepted  by  letter  nor  by  a  telegram  the  next 
dayj 

The  rule  is  the  same  where  the  offer  is  for  an  act 
and  not  for  a  promise.®  In  Massachusetts,  a  reward  for 
the  arrest  of  a  criminal  was  held  to  have  ipso  facto  ex- 
pired after  a  reasonable  time,  although  never  actually 
withdrawn,  and  that  one  who  had  arrested  a  criminal 
three  years  after  its  publication  was  not  entitled  to 
avail  himself  of  the  offer.* 

§35.         By  Death. 

The  death  of  either  party  before  acceptance  of  the  of- 
fer terminates  it.^  The  continuance  of  an  offer  is  in 
the  nature  of  a  constant  repetition  of  it,  which  necessa- 
rily requires  some  one  capable  of  making  a  repetition.* 
Hence  an  acceptance  communicated  to  the  representa- 

s Johnson  V.  Fessler,  7  Watts,  48,  32  Am.  b  Lorin|;|r  v.  Boston,  supra;  but  see  re  Kel- 

Dcc.  788.  ley,  80  Conn.  159. 

«  Maclay  v.  Harvey,  90  111.  525,  83  Am-  i  Holfensteln's  Estate, 77  Pa.St,  828;  Wal- 

Rep.  85;  Bernard  v.  Torrance,  5  Gill  &  J.  lace  v.  Townsend,  48  Ohio  St.  587,  64  Am. 

388;  Eagle  Mill  Co.  v.  Caven,  76  Mo.  App.  Rep.  829;  Pratt  v.  Trustees,  98  III.  478,  84 

468;  Batterman  v.  Morford,  76  N.  Y.  622:  Am.  Dec.  187;  Frith  v.  Lawrence.  1  Paifire 

Taylor  v.  Bennie, .%  Barb.  272;  Ortman  v.  484;  Twenty-third  Street  Baptist  Church  v. 

Weaver,  11  Fed.  868;  Dunlop  v.  Higgins,  1  Cornell,  117  N.  Y.  601,  28  N.  E.  Rep.  177,28 

H.  L.  Gas.  381. 12  Jur.  295.  N.  Y.  St.  482;  Maaier  v.  Frith.  6  Wend.  108. 

7  Qucnerduainc  v.  Cole,  82  Wkly.  Rep.  ^arr  v.  Shaw^  51  Fed.  Rep.  860:  Blades  v. 

186;  James  v.  Marion  Fruit  Jar  &  Bottle  S[*^j;®^5;*c^-.**^' P*^*^**"*?"  ^•^R.^^'^i' '^^ 
Co.,  69  Mo.  App.  207.  Ch.  D.  468.  So  does  the  insanity  of  the  offer- 


8  Ramsgate  Hotel  Co.  v.  Montfiore.  L.  R. 


cr.  Beach  v.  First  M.  E.  Church,  96  111.  177. 


Ex.  loiVLoring  V.  Boston,  7  Mete.  i07.'  *  Pratt  v.  Trustees,  98  111.  478. 
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CH.  I.]  THE  AGREEMENT.  §    37 

tiyes  of  the  maker  of  an  offer  cannot  bind  him.  And 
since  an  offer  unaccepted  creates  no  rights,  it  can  trans- 
mit none  to  the  representatives  of  the  person  to  whom 
the  offer  is  made,  and  they  have  no  power  to  accept  it 
on  behalf  of  his  estate.*  But  in  the  case  of  contracts 
made  through  the  mail  where,  as  we  have  seen,  the  of- 
ferer by  using  the  post-ofBce  makes  it  his  agent  to  re- 
ceive the  acceptance,  the  death  of  either  party  after  the 
acceptance  was  mailed  but  before  the  letter  could  reach 
the  offerer,  would  not  affect  the  case,  the  contract  be- 
ing complete  the  moment  the  acceptance  was  mailed.** 

§36.     By  Chcunge  of  Circumatimces. 

An  offer  may  lapse  from  a  change  of  the  circum- 
stances under  which  it  was  made.  The  destruction  of 
the  subject-matter  of  the  contract;  the  dissolution  of  a 
partnership  to  whom  or  by  whom  it  was  made;^  a  change 
in  the  physical  condition  of  one  to  whom  an  offer  to  in- 
sure his  life  has  been  made;^  the  bankruptcy  of  one  of 
the  parties  which  transfers  all  his  property  to  trustees,* 
have  been  held  to  cause  the  offer  to  come  to  an  end. 

§37.    Revocation  of  Acceptance. 

An  acceptance  may  be  revoked  by  a  communication 
to  that  effect  before  the  acceptance  is  communicated, 
but  not  after.^  In  Scotland  it  has  been  held  that  if 
notice  of  the  retraction  of  an  acceptance  is  received  be- 
fore or  at  the  time  of  the  notice  of  acceptance,  there  is 

3  Sutherland  v.  Perkins,  75  111.  388.  Fed.   681;  Cannine  v.  Farquhar,   16  Q.  B. 

4  Mactier  v.  Frith,  6  Wend.  108,  81  Am.        ^-  727,  M  L.  J.  Q.lB.  226. 

Dec.  282.  s  Mevnell  v.  Surtees,  1  Jur.  N.  S.  737.  25 

1  Goodspeed  v.  Wiard  Plow  Co.,45  Mich.       ^-  J-  ^n.  267. 


822,  7  N.  W.  Rep.  902.  i Potter  v.  Sanders,  6  Hare  1;  Com.  Ins. 

.     »-.,..,  '646,r  * 
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i  38  THE  AGREEMENT.  [PAET  I. 

no  agreement.^  But  under  the  decisions  in  the  United 
States  and  England,  as  the  posting  of  the  acceptance  is 
equivalent  to  communication,  to  post  a  second  letter  a 
moment  after  the  first  is  mailed,  or  to  send  a  telegram 
to  the  offerer,  informing  him  that  the  acceptance  just 
mailed  is  revoked,  would  be  of  no  avail. 

§38.     Time  and  Place. 

The  contract  arising  from  agreement  dates  from  its 
a<;ceptance  and  not  from  the  time  of  the  oflfer.^  It  is 
considered  as  made  at  the  place  where  the  acceptance 
is  given.^ 


sDuamore  v.  Alexander,  9  Shaw  D.  &  B.  Connor,  90  Q.  B.  D.  640.  A  in  X  county 

196.  lelepbones  an  offer  to  B,  who  is  in  Z  coun- 

1  Leake  Contr.  48;    McDonald  v.  Fern-  ty,and  who  acceptt  by  telephone.  The  con- 

auld,  68  N.  H.  171,  38  N.  E.  Rep.  729.  ?*^'i?  S^^V^    o«'?^'>f\***°'^  ^*  ^^*^^^ 

a  LeakeContr.49;Dodv.  BoLfee,6La.  ^o- ^4  Pac.  Rep.866(CaL). 
Ann.  568,  54  Am.  Dec.  666;  Cowan  v.  O* 
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§  39        EXPKESS  AND  IMPLIED  CONTRACTS.     PART  I. 

An  express  contrdct  is  one  where  the  intention  of  the 
parties  and  terms  of  the  agreement  are  declared  or  ex- 
pressed by  the  parties,  in  writing  or  orally,  at  the  time 
it  is  entered  into.^  An  implied  contract  is  one 
where  the  intention  of  the  parties  is  not  expressed,  but 
an  agreement  in  fact,  creating  an  obligation,  is  implied 
or  presumed  from  their  acts.^ 

The  only  difference  between  an  express  and  an  implied 
contract  is  in  the  mode  of  proof.^  Whether  the  con- 
tract be  proved  by  evidence,  direct  or  circumstantial, 
the  legal  consequences  are  the  same.*  A  promise  will 
not  be  implied  where  there  is  an  exprjees  contract  cover- 
ing the  subject-matter.*  Yet  where  an  express  promise 
(not  under  seal)  contains  nothing  more  than  the  law 
will  imply,  the  action  may  be  brought  on  the  implied 
promise.* 

A  qtuisi  or  constructive  contract  is  where  the  law  cre- 
ates a  promise  regardless  of  the  intention  of  the  party. 

Contracts  may  also  be  of  a  mixed  character  in  respect 
of  the  mode  of  making  them ;  that  is  to  say,  partly  ex- 
pressed in  words,  and  partly  implied  from  the  acts  of 
the  parties  and  the  circumstances  and  necessities  of  the 
case.  What  is  implied  in  an  express  contract  is  as 
much  a  part  of  it  as  what  is  expressed.    And  every  con- 


1  Hertzoi?  v.  Hertzogr,  29  Pa.  St.  4fi6;  that  both  of  them  understood  that  such  a 

Thompson  v.  Woodruff,  7  Coldw.  401.  promise  was  given  and  accepted.**  Esher 

a  Hertzog  v.  Hertiop,  29  Pa.   St.  486;  M.  R.,  in  Ex  parte  Ford,  16  Q.  B.  Div.  307. 

Bixby  y.  Moore,  51  N.   H.   40S;  People  v,  s  Phelps  v.  Sheldon,  18  Pick.  60,  26  Am. 

Speir.  77  N.   Y.  144;  Thompson  v.  Wood-  Dec.  069;  Rinr  v.  Woodruff.  33  Conn.  66, 

ruff,  7  Coldw.  407,  410;  Columbus,  etc.,  R.  60  Am.  Dec.  (06;  North  v.  Nichols,  87 Conn. 

Co.  V.  Gaffney,  66  Ohio  St.  104,  61  N.  B.  875;  Walker  v.  Brown,  28  111.  878.  81  Am. 

Rep.  152.  Dec.  287;  ERRleston  v.   Buck,  24  111.  868; 

s  Denman.  C.  J.,  in  Church  v.  Imp.  Gas  J^^^^^^SS^^iS  ^«°??^  J??P*'*J>^-  ^^' 

Light  Co., 6  Ad.  A  Ell.  846;    Montgbmerv  fe^n^".  ^*ir  ^"•/«»^  ^  ^'r^^^P-.P^^ 

v.Ttfontiromerv  Waterworks.  77  Afa.  248.  ?»'o^.v- F?  ««»  !«?.  Ma»»-  »;  Dermolt  v. 


V.  Montgomery  Waterworks.  77  Ala.  218. 


Jones,  2  Wall,l;    Voorhees  v.  Combs,  88 


«  Marzetti  v.  Williams,  1  B.  &  Adol.  425;  v   t  >r  \  404  * 
Day  V.  Caton,  119  Mass.  618, 20  Am.  Rep.  'iCsLtl      o        .  *  »•  u    ..01^     ^ 

847rSeal8v.  Edmonson.  78  Ala.  296,49  Am.  x^^^^^V^.^.^Wif**'!'  n^^u^^^rH^ 

Rep.  51.  "Whenever  circumsunces  arise  Tp-lCo.  ;:•  ^"l^jh-^J*  N^/ (L^^^ 

in  the  ordinary  business  of  life  in  which  if  J*"  J'r^-nlh*  9M.  iCr?tS«^  J^  TJ^EfiV %' 

two  persons  were  ordinarily  honest  and  •J"*  7  Cranch.  299;  Maynard  v.  TidbaU,  2 

careful  the  one  of  them  would  make  a  prom  -  w  ts.  S4. 
isc  to  the  other  it  may  properly  be  inferred 
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tract  must  be  construed  as  if  those  terms  which  the 
law  will  imply  were  expressly  introduced  into  it^ 

(a) 

Implied  Contracts. 

§40.    Acceptance  of  Goods  or  Services. 

Where  one  offers  his  goods  or  services  under  such  cir- 
cumstances that  he  obviously  expects  to  be  paid  for 
them^  the  agreement  arises  when  the  labor  or  goods  are 
accepted  by  the  person  to  whom  they  are  offered,  and 
he  by  his  acceptance  becomes  bound  to  pay  a  reaaonable 
price  for  them.^  "If  I  take  up  wares  from  a  tradesman 
without  any  agreement  of  price,  the  law  concludes  that 
I  contracted  to  pay  their  real  value.^*^  So  if  a  person 
continues  to  receive  a  newspaper  or  periodical  sent 
through  the  post-ofBce,  he  is  liable  for  the  subscription 
price.^  So  if  A  sees  B  doing  work  for  him  under  such 
circumstances  that  no  reasonable  man  would  suppose 
that  B  meant  to  do  the  work  for  nothing,  A  will  be  lia- 
ble for  its  value.* 

But  it  must  appear  that  A  knew  that  B  was  looking 
to  him  for  the  consideration.  Thus  if  A  employs  C  to 
build  a  house,  and  B  does  the  work,  and  A  has  no  reason 

TJones     V.     WillUms,     130   Mo.   85;        Page,  71  Wis.  666;  McClary  v.  R.  Co.,  102 
.Wancop  V.    Hughes,    L.   R.  6  C.  P.  84,       Mich.  812,  (JO  N.  W.  Rep.  606. 

SPfi'^il-  ^°*^    ^***    ^-     ^*"°*     ^°-  ®  •   Hoardlcy  v.  McLaine,  10  Bing,  482; 

WaJL  276.  Cincinnati  Gas  Co.  v.  Western  Co..  158  U. 

1  Manhattan  Co.  v.  Weber,  50  N.  Y.  S.  200. 

..)43;Hobbsv.  Maiwsoit  Whip  Co.,  3  Ward  v.  Powell,  8  Harr.  ^Del.)  379; 


188  ^aas   194;  Lowy   R.  R^Co    45K.  H  Fog£v  Ponsmouth  AthenSm.  44  N.  H 

Sviif^""^;;  ^%V  S^.^Fr^nr  v^  " ^Tfe  Am.  Dec.  191;  So  one  for  whose  bene- 

^LZ'iPr^?i  r?i  iii.^U^  J  na^"  ^^  »"  advertisement  is  published  where  he 

t^TrI;^&  «?rl;^l  ^.  RnW?Z"  1*^  knowledge  of  it  and  makes  no  object- 

ton,  26  Conn.188,  66 Am. Dec.  660;  Robinson  ion  must  oav  for  it  ^turkev  v    HarHv    IK 

j.C»hm«,  «  peoio  Itt:  Sprague  »  Watdo.  vSi(l^^\Cn^^^^lp!in^"^'  '" 
38  Vt.  187;  Watson  V.   Richmond  College,  ^  u  J.  «  <w>  «      o 

41  Mo.  802;  Hart  v.  Hess,  41  Mo.  441;  Mor-  _  *  Hert^g  v.   Hertzog.  29  Pa.  St.   466; 

ris  T.  Barnes,  86  Mo.  4li  Bennett  v.  Sie-  Curry  v.  Curry,  114  Pa    St.  867;  Day  v. 

phens,8  Ore.  444;  Dean  v.Hodge,  85  Minn.  S*L°"l  ^*®  H^;  ^8;  Cicotte  v.  Church, 

166. 89  Am.  Rep.  186;  Kiscr  v.  HoUaday.  29  o'  St  Anne,  60  Mich.  662. 
Ore.  338, 46  Pac.  Rep.  760;    McMillan  v. 
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to  suppose  B  looks  to  him  for  pay,  but  may  infer  that 
he  is  acting  for  C,  A  is  not  liable  to  B,  for  he  had  no 
contract  with  B,  had  no  reason  to  know  that  he  was 
looking  to  him  for  pay,  but  had  every  reason  to  sup- 
pose that  B  was  working  under  C.** 

§41.    Agreement  Implied  from  Request. 

A  request  by  one  to  another  to  do  something  for  him 
usually  implies  an  agreement  on  his  part  to  pay  him 
what  his  services  are  reasonably  worth.^  But  a  mere 
request  (whose  terms  do  not  imply  any  promise  to 
pay)*  is  not  sufficient  to  bind  one,  where  the  service  is 
not  for  his  benefit  or  there  is  no  legal  liability  on  him 
to  have  the  labor  performed,*  or  where  it  was  under- 
stood that  the  service  was  to  be  gratuitous.* 

§42.     Without  Request  or  Assent  no  Agreement. 

A  person  cannot  make  another  his  debtor,  for  money 
advanced  or  services  rendered,  without  the  consent  of 
the  party  benefited.  There  must  be  a  previous  request, 
express  or  implied,  or  an  assent  or  sanction  given  after 


«  WoodraflE  V.  R.  Co^,  108  N.  Y.  39, 14  N.  child.  Meisenbach  v.  Southern  Cooperaf^e 

E.  Rep.  882:  Llmer  v.  Traders  Co.,  44  W.  Co.,  45  Mo.  (App.)  S34:  Willams  t.  Bushe.l. 

Va.    176,  28  S.   E.  Rep.  780;     see    post,  37  Miss.  082,  76  Am.  Dec.  88. 
Agency.  «Kammennanv.Wis:ginton,70Mo(App.)  " 

1  Weeks  v.  Holmes,  88  111.  488;  James  ▼.  486.  "A  person  says  to  another:  'My  horse 

Bixby,  11  Mass.  84:  Lewis  v.  Trickey,  30  is  in  such  a  stable,  any  time  you  would  like 

Barb.  887:  Daugherty  v.  Whitehead,  81  Mo.  to  ride  go  and  take  him,  or  'I  have  such  and 

286:  Western  v.  Davis.  24  Me.  874:  Levitt  v.  such  books  In  my  library,  any  time  vou  want 

Miller,  04  Mo.  (App.)  148.  them  make  use  of  them.'     To  say  that  such 

8  Whir^  V  Martin  Sft  Ala.  174  "^  ^7  ""c^  permission  raises  an  implied 

e    .  u      ^*""''  T,  „    JI  o  ,  K  M  contrit  to  pay  what  such  use  is  worth  iS  not 

3  Smith  V.  Watson.  14  Vt.  882;.Batchelder  sustained  by  law."  Davis  v.  Breon,  1  Ariz. 

I  •  T^f '^S?"^'  ¥  Me.  665;  Norris  v.  Dodge,  240, 26  Pac.  Rep.  637.  A  hotel  keeper  invites 

28  Ind.  190:  Boyd  v.  Sappington,  4  Watte  a  female  cousin  to  visit  him  whic^  she  does 

247.  If  one  calls  in  a  physician  and  requests  on  several  occasions,  he  not  presenting  any 

him  to  perform  services  for  another  no   i  m-  bill  for  her  entertainment  until  some  yeare 

p  ied  promise  to  pay  for  them  arises  unless  later.  Held,  that  the  furnishing  of  the  board . 

his  relation  to  the  patient  is  such  as  to  make  and  lodging  raised  no  implied  promise  to 

a  legal  obligation  on  his  part  to  provide  a  pay  for  &iem.  Danes  v.  Slitor.  91 N.  W.  Rep. 

physician,  as  when  a  husband  calls  in  a  phy-  §jf  n^\  ^ 

sician  to  attend  a  wife,  or  a  father  his  minor 
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the  money  is  paid  or  the  act  done.^  Thus  if  one  with- 
out another's  knowledge  pays  his  debt^  or  improves  his 
house  or  land^  or  other  property,  he  cannot  hold 
him  liable  to  pay ;  nor  does  it  change  the  case  that  he 
has  benefited  by  the  service  which  he  has  had  no  oppor- 
tunity of  accepting  or  rejecting.*  As  remarked  by 
Pollock,  C.  B.  : 

"Suppose  I  clean  your  property  without  your  knowledge,  have  I 
then  a  blaim  on  you  for  payment?  One  cleans  another's  shoes;  what 
can  the  other  do  but  put  them  on?  Is  that  evidence  of  a  contract  to 
pay  for  the  cleaning."* 

§43.     Services  Presumed  to  he  for  Hire. 

Where  services  are  rendered  by  one  for  another  they 
are  presumed  to  be  for  hire  and  not  gratuitous.^  But 
there  is  no  presumption  of  this  kind  where  the  parties 
are  members  of  the  same  family  or  near  relatives,^  but 
clear  and  satisfactory  proof  must  be  given  of  a  contract 
to  pay,  or  the  circumstances  must  be  strong  of  an  in- 
tention that  compensation  should  be  made.^ 


2  Kenan  v.  HoUoway,  16  Ala.  58,  50  Am. 
Dec.  162: Ballimore  V.  Hughes,  1  Gill  &  J. 
(Md.)  480, 19  Am.  Dec.  243;  Meier  v.  Meier, 
88Mo.5«6, 16  Mo.App.  68;  Johnson  v.  Royal 
Mail  Steam  Packet  Co.,  L.  R.  8  C.  P.  88. 

3  Yeats  V.  Ballentine,  50  Mo.  580;  Boston 
V.  Dist.  of  Columbia,  19  Ct.  of  CI.  81:  Bren- 
nan  v.  Chapin,  19  N.  Y.  (S.)  287;  Mumford 
V.  Brown,  6  Coun.  475.  16  Am.  Dec.  440; 
Doane  v.  Badger,  12  Mass.  65;  Loring  v.  Ba- 
con, 4  Mass.  575. 

4  Taylor  v.  Laird,  1  H.  &  N.  886,  25  L.  J. 
(Ex.)  828,  ante  pJM;  Thornton  v.Sturgis,  88 
Mich.  838;  Bartholomew  v.  Jackson ,20  John. 
88, 11  Am.  Dec.  287;  Kenan  v.  Holloway, 
16  Ala.  53,  60  Am.  Dec.  162;  Chadwick  v. 
Knox, 81  N .  H .  228, 64  Am.  Dec.  829;  Tascott 
V.  Grace,  12  111.  fAppJ  689;  Muscott  v. 
Stubbs,  24  Kan.,  520;  Caldwell  v.  Eneas, 
2  Mill  ZiB,  12  Am.  Dec.  681;  Allen  v.  Rich- 


mond College,  41  Mo.  802;  Morris  v.  Barnes 
25  Mo.  412;  Dunbar  v.  Williams,  lOTohn. 
249;  ManhatUn  Fire  Alarm  Co.  v. Weber, 
50  N.  Y.  (S.)  42;  Macknight  Flintric  Stone 
Co.  V.  Mayor,  52  N.  Y.  (Supp.)  747. 

5  Taylor  v.  Laird,  1  H.  &  N.  266,  26  L. 
J.  (Ex.)  829. 

iLawson  Presumptive  Ev.,  47;  Kiser  v. 
Holliday,  28  CJre.  888,  45  Pac.  Rep.  969. 

»  La wson  Presumptive  Ev.,  47;  Keegan 
V.  Malone,  82  la.  208:  Webster  v.  Wads- 
worth.  14  Ind.  288;  Williams  v.  Hutchin- 
son, 8  N.  Y.  812,  63  Am.  Dec.  801;  Patter- 
son V.  Patterson,  13  Johns.  879;  Ayres  v. 
Hull,  5  Kan.  419;  Hays  v.  McConnell.  42 
Ind.  286;  James  v.  Julen,  34  Cent.  L.  J.  889 
and  note;  Callahan  v.  Riggings,  43  Mo. 
(App.)  180;  Brock  v.  Cox.  88  Mo.  (App.)  40; 
CaUahan  v.  Wood,  118  N.  C.  752,  24  S-  E. 
Rep.  642;  Zimmerman  v.  Zimmerman,  129 
Pa.  St.  229, 15  Am.  St.  Rep.  720. 

3Duffey  V.  Duffey,  44  Pa.  St.  397;  521; 
Guild  V.  Guild,  15  Pick.  129;  Fitch  v. 
Peckham,16  Vt.  150;Ridgway  V.  English, 
22  N.  J.  (L.)  409:  Reando  v.  Misplay,  90 
Mo.  251,  69  Am.  Rej>.  18;  Woods  v.  Land, 
80  Mo.  (App.)  176;  Koch  v.  Hebcl,  32  Mo. 
(App.)  108;  Plate  v.  Durst,  42  W.  Va.  68. 
24  S.  E.  Rep.  580. 
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Where  services  are  rendered  without  any  expectation 
of  compensation  and  accepted  with  that  understanding, 
a  promise  to  pay  for  them  cannot  be  implied.*  So  where 
they  are  rendered  in  the  expectation  or  hope  of  receiv- 
ing in  return  a  gift  or  bequest,*  or  other  benefits,® 
no  action  will  lie  against  the  person  benefited  simply 
because  the  plaintiff's  expectations  have  been  disap- 
pointed, unless  the  other  had  actually  agreed  to  pay  for 
them  in  this  way  or  the  circumstances  show  that  such 
was  the  inte^tion  of  both  parties.^ 

(b) 

QUASI  CONTRACTS  OR  CONTRACTS  CREATED  BY  LAW. 

§44.    General  Principles. 

A  qtuisi  or  constructive  contract  we  have  said  is  when 
the  law  creates  a  promise  regardless  of  the  intention  of 
the  party.    In  an  implied  contract,  the  party's  intention 


« Morris  V.  Barnes,  86  Mo.  412;  Hertzogr 
V.  Hertzogr,  29  Pa.  St.  466;  Zerrahn  v.  Dit- 
son,  117  Mass.  668;  LaiiRC  v.  Kaiser.  34 
Mich.  817;  Clark  v.  Sanborn,  68  N.  H.  411, 
36  Atl.  Rep.  )4;  Re  Hanson,  65  Pac.  Rep. 
14  (Gal.);  Columbus  &  R.  Co.  v.  Gaftney, 
61  N.  B.  Rep.  162  (Ohio). 

sLawson  Ri|[ht8,  Rem.  A  Pr.,  f  947; 
Kennard  ▼.  Whitson»  1  Houst.  86;  Dawson 
V.  Dawson,  18  N.  J.  (Eg.)  346;  Lee  v.  Lee,  • 
6  G.  &  J.  816;  Little  t.  Dawson,  4  Dall.  Ill; 
Martin  t.  Wright,  18  Wend.  460,  88  Am. 
Dec.  468. 

«As  for  example  in  expectation  of  mar- 
riage. Lefontain  v.  Hayhurst,  89  Me. 
888, 86  Atl.  Pep.  6S8;  Clary  v.  Clary.  98 
Me.  880, 44  Ath  Rep.  981  In  a  New  York 
case  (Bristol  ▼.  Equitable  Life  Assn.,  182 
N.  T.  864,  80  N.  E.  Rep.  606)  an  inventor 
in  order  to  induce  a  corporation  to  employ 
him  revealed  in  confidence  the  secret  of  a 
valuable  system  of  advertising  which  he 
had  invented.  He  did  not  intend  to  ask 
any  compensation .  He  was  not  employed 
but  defendant  used  his  ideas.  The  court 
held  that  there  was  no  liability  on  the  de- 
fendant to  pay  for  the  information,  sayinir. 
''A  wishes  to  sell  his  house  and  lot.  B  tells 
him  in  confidence  that  C  desires  to  buy  it, 
and  B  solicits  employment   to  negotiate 


the  sale.  A  declines,  but,  acting  upon  B's 
communication,  meets  C  and  himself  ne* 
gotiates  and  closes  the  contract  of  sale. 
B.  has  no  cause  of  action  against  A. 
Simon  V.  Tipton,  81  Ky.  Law  Rep.  167, 
60  S.  W.  Rep.  1106.  He  had  information 
which  he  hoped  to  market,  but  he  parted 
with  it  without  finding  any  market.  The 
plaintiff  himself  communicated  his  system 
to  the  defendant  to  induce  it  to  emplov 
him,  and  thub  used  it  as  an  attractive  ad- 
junct to  his  own  self-commendation  or  in 
corroboration  of  it.  He  could  not  induce 
the  defendant  to  adopt  this  system  and  the 
writer  with  it.  Yet  as  the  defendant  aaed 
upon  the  hint  the  plaintiff  gave  to  it,  and 
found  it  profitable  to  do  so,  the  plaintiff 
asks  the  defendant  to  pay  him  a  |>er- 
centageof  its  profits.  We  do  not  think 
the  complaint  states  a  cause  of  action." 
But  see  Thomas  v.  Thomasville  Club,  181 
N.  C.  888.  88  S.  E.   Rep.  293. 

7Carrv.  Carr,  aoS.  B.  Rep.  916  (W. 
Va.)j  LawKon  Rights,  Rem.  ft  Pr.,  §»47; 
Martin  v.  Wright,  supra;  Parsell  v.  Styker, 
41  N.  Y.  480;  Reynolds  v.  Robinson,  64  N. 
Y.  683:  Shakespeare  v.  Markham,  10  Hun 
311;  Eagan  v.  Kergill,  1  Dem.  464;  Frost  v. 
Tarr,  68  Ind.  894;  Taylor  v.  Wood,  4  Lea, 
604. 
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is  ascertained  from  his  acts;  in  a  qudsi  contract  his  in- 
tention is  disregarded — the  promise  is  a  mere  fiction  im- 
posed in  order  to  give  a  remedy  to  the  other  party.*  As 
said  in  Sceva  v.  True  v^ 

"By  this  is  not  meant,  as  the  defendant's  counsel  seems  to  sup- 
pose, an  actual  contract, — that  is,  an  actual  meeting  of  the  minds  of 
the  parties,  an  actual  mutual  understanding,  to  be  inferred  from 
language,  acts,  and  circumstances,  by  the  jury, — ^but  a  contract  and 
promise,  said  to  be  implied  by  the  law,  where,  in  point  of  fact,  there 
was  no  contract,  no  mutual  understanding,  and  so  no  promise.  The 
defendant's  counsel  says  It  is  usurpation  for  the  court  to  hold,  as 
matter  of  law,  that  there  Is  a  contract  and  a  promise,  when  all  the 
evidence  in  the  case  shows  that  there  was  not  a  contract,  nor  the 
semblance  of  one.  It  is  doubtless  a  legal  fiction,  invented  and  used 
for  the  sake  of  the  remedy.  If  it  was  originally  usurpation,  cer- 
tainly It  has  now  become  very  inveterate,  and  firmly  fixed  in  the 
body  of  the  law." 

These  promises  may  be  grouped  under  three  heads. 
( 1 )  Those  founded  upon  a  record.  ( 2 )  Those  founded 
upon  a  public  duty.  (3)  Those  founded  upon  the  doc- 
trine that  one  shall  not  be  allowed  to  enrich  himself  un- 
justly at  the  expense  of  another. 

§45.    Judgments. 

A  judgment  of  a  court  of  competent  jurisdiction,  or- 
dering a  sum  of  money  to  be  paid  by  one  of  two  parties 
to  another,  is  not  only  enforceable  by  the  process  of  the 
court,  but  can  be  sued  upon  as  creating  a  promise  on  the 
part  of  the  person  against  whom  it  is  entered.  As  it 
does  not  rest  upon  the  agreement  of  the  parties  it  is  not 
a  true  contract  though  it  is  frequently  mistakingly  called 
a  contract  of  record.    It  is  held  by  the  Supreme  Court  of 

1  Hertzogv.Hertzog.29Pa.  St.4«6;Peo-  Weil.  17  N.  V.  (Supp.)  518;  Hickam  v. 
pie  ▼.  Speir.  77  N.  Y.  144;  Wickbam   v.        Hickam,  46  Mo.  (App!)  406. 

«  68  N.  H.  «87. 
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the  United  States  that  a  judgment  is  not  a  "contract" 
within  the  meaning  of  the  Federal  Constitution^  Mr. 
Justice  Field  saying : 

"A  Judgment  for  damages,  estimated  In  money,  is  sometimes  cal- 
led by  text-writers  a  specialty  or  contract  of  record,  because  it  estab- 
lishes a  legal  obligation  to  pay  the  amount  recovered;  and  by  a  fiction 
of  law  a  promise  to  pay  is  implied  where  such  legal  obligation  ex- 
ists. It  is  on  this  principle  that  an  action  ex  contractu  lies  upon  a 
judgment.  But  this  fiction  cannot  convert  a  transaction  wanting 
the  consent  of  parties  into  one  which  necessarily  Implies  it"^ 

It  is  clear  then  that  it  is  a  qiia^i  contractual  and  not  a 
contractual  obligation.^ 

§46.    Public  or  Statutory  Duty. 

Whenever  the  law  creates  a  duty,  it  creates  also  a 
promise  by  the  person  on  whom  the  duty  is  imposed  to 
perform  that  duty.^  Thus  a  common  carrier  intrusted 
with  goods  impliedly  promises  to  carry  and  deliver  them 
safely,^  and  the  same  is  true  of  an  innkeeper  f  a  person 
using  a  toll-gate  promises  to  pay  the  statutory  toll,  even 
though  there  is  a  penalty  for  evading  the  toll  ;*  taxes  may 
be  collected  by  suit  on  an  implied  promise  to  pay  the  col- 
lector;* towns  under  a  statutory  obligation  -to  support 
their  paupers  are  liable  on  an  implied  promise  to  re-im- 
burse  other  towns  and  individuals  who  have  furnished 
such  relief.^-  In  Steamship  Company  v.  Joliffe^  a  stat- 
ute provided  for  the  licensing  of  pilots  and  provided  for 
the  fees  for  their  services.    It  likewise  provided   that 

1  State  of  Louisiana  v.   New  Orleans,  2  Lawson  Bail.  §  118. 

109  U.  S.  286.  3  Lawson  BaU.  f  76. 

«BiddleK)n  v.Wb^el  8  Burr  IMS;  Sute  4  Central  Bridge  v.  Abbott,  4  Gush.  473; 

V.  New  Ot\^T^,m U.  S.  286;  O'Brien  v.  n^w  Albany  PlaHk  Road  v.  Lewis, 4»Ind 

Vounsr,  96  N.  Y.  428.  161. 

1  Steamship  Co.  v.  Joliffe,  2  Wall.  460;  5  Mete  Contr  ft 

Stote  V.  New  Orleans,  109  ll.  S.  285;  In-  .  t  ?  ^u     .         n         ^a.  xm        .^ 

habiunu  V.  Com.,  144  Mass.  64;  Woods  v.  *  Inhabitants  v.  Com.,  144  Mass.  67. 

Ayers,89Mich.  346,88  Am.  Rep.  396;  Mc-  ?  2  Wall.  460. 
Coun  V.  R.  R.  Co..  60  N.  V.  176;  Willard 
V.  Doran  Co..  1  N.  V.  (S.)  688. 
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when  a  vessel  was  spoken  by  a  pilot  and  his  services  were 
declined  the  vessel  should  be  liable  for  half  the  regular 
fees.    Said  Mr.  Justice  Field  : 

"If  the  services  are  accepted,  a  contract  is  created  between  the^ 
master  or  owner  of  the  vessel  and  the  pilot,  the  terms  of  which,  it 
is  true,  are  fixed  by  the  statute;  but  the  transaction  is  not  less  a  con- 
tract on  that  account.  If  the  services  tendered  are  declined,  the 
half  fees  allowed  are  by  way  of  compensation  for  the  exertions  and 
labor  made  by  the  pilot,  and  the  expenses  and  risks  incurred  by  him 
in  placing  himself  in  a  position  to  render  the  services,  which,  in  the 
majority  of  cases,  would  be  required.  The  transaction,  in  this  lat- 
ter case,  between  the  pilot  and  the  master  or  owners,  can  not  be 
strictly  termed  a  contract,  but  it  is  a  transaction  to  which  the  law 
attaches  similar  consequences;  it  is  a  quasi  contract.  The  absence 
of  assent  on  the  part  of  the  master  or  owner  of  the  vessel  does  not 
change  the  case." 

§47.     Unjust  Enrichment. 

A  promise  is  created  by  the  law  whenever  equity  and 
good  conscience  require  one  and  the  question  is  not 
what  was  the  party's  intention,  but  what  in  equity  and 
good  conscience  he  ought  to  do.^  This  is  said  by  the 
leading  writer  on  the  subject  to  be  the  most  important 
source  of  the  quasi-contractual  obligation;^  and  in- 
cludes the  obligation  of  an  infant  or  lunatic  or  husband 
to  pay  for  necessaries ;  money  obtained  by  trespass, 
fraud  or  duress;  money  paid  under  mistake;  money  paid 
under  an  illegal  agreement;  benefits  received  under  a 
contract  only  partly  performed ;  money  paid  for  the  use 
of  another,  and  money  paid  under  a  consideration  which 
has  failed. 

These  classes  of  qtuisi  contracts  are  considered  in 
the  remaining  sections  of  this  division. 

iRarle  v.  Coburn,  130  Mass.  696:  Turner  man,  26  Iowa  446;  Haffaman  v.  Neitzel,  15^ 
▼.  Jones,  1  Lans.  147;  Peterson  v.  Foss,  12  Kan.  883;  Edwards  v.  Culbertson,  111  N. 
Ore.  81;  Gorman  v.  Carroll,  7  Allen  199;       C.  842, 16  S.  B.  Rep.  233. 
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§48.    Infants  and  Insane  Persons — Husband  aaid  Wife. 

Neither  an  infant  nor  lunatic  can  make  a  binding  con- 
tract.^ But  if  either  obtains  necessaries  from  another 
person  though  the  law  will  not  hold  him  on  his  express 
promise  to  pay,  yet  the  party  supplying  them  may  re- 
cover on  a  contract  created  by  law  to  pay  their  reaBon- 
able  value.^ 

So  where  a  husband  deserts  his  wife  and  forbids  all 
persons  to  trust  her  on  his  account,  saying  that  he  will 
not  be  liable  for  her  debts;  nevertheless  the  law  basing 
its  action  on  the  duty  of  the  husband  to  support  his  wife 
creates  a  promise  to  pay  for  all  necessaries  supplied  to 
her.' 

§49.    Money  Obtained  by  Wrongful  Act. 

Where  one  has  wrongfully  or  fraudulently  possessed 
himself  of  money  or  of  goods  which  he  has  turned  into 
money,  the  rightful  owner,  though  he  has  a  remedy  by 
an  action  of  trespass  or  trover  or  for  damages  suffered 
by  him  through  the  fraud,  may  waive  these  and  sue  for 
the  debt  on  the  promise  which  the  law  implies.^ 

§50.     Waiving  Tort  and  Suing  in  Contract 

This  is  a  case  where  the  tort  may  be  waived  and  the 
guilty  party  sued  on  the  promise  which  the  law  cre- 
ates.^    If  a  person  commits  an  assault  upon  another  or 

iSee  post,  Chap.  V.  Alien  858,  80  Am.  Dec.  60;  Western  Ins. 

aSee  post,  ff  188, 188.  fflTiUn'^lT'^*'  ^  ^^*  ^*^'  ^**'*"  ""'  ^'*"**' 

sSee  post,  S  ISO:  Cunningham  v.Reardon,  ,«  „*     *«    i  u        a  n    t    ao    ot. 

OR  Mass    RSfL  iHall  v.  Peckham,  8  R.  I.  98;  Shaw  v. 

w  Mass.  ow-               ^  ^  ,,    -o-   ^  ,,  Coffin,  58  Me.  854, 4  Am.  Rep.  290;  Gilmore 

iBenton  v.  grifi^p*^  Wall   126:  Walter  v.  Wilbur.  12  Pick.  120,  22  >S.m.  Dec.  410; 

V.  Coleman,  81  lU.  880,  «  Am.  Rep.  286;  Sleeper  v.  Davis,  04  N.  H.  59,  10  Am.  St. 

Maroffin  v.  Muldrow,  12  Mo.  512;  Barnard  Ren  5177 

V.  Col  well.  89  Mich.  216:  Johnson  v.  Ins.  '^^P**"- 

Co.,  89  Mich.  38;  Memam  v.  Wolcott,  3 
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wrongfully  imprisons  him  or  slanders  him,  the  action 
of  tort  is  the  only  remedy,  while  if  he  steals  his  goods 
and  sells  them  he  may  be  sued  in  contract.^  The  reason 
is  that  in  the  former  eases,  there  is  no  enrichment  of 
the  defendant,  while  in  the  latter  there  is;  and  unjast 
enrichment  is  the  ground  upon  which  this  contractual 
action  is  based.    As  said  by  Lord  Mansfield  in  an  old 

"It  it  is  a  sort  of  injoir  by  which  the  offender  acquires  no  gain 
to  himself  at  the  expense  of  the  sufferer,  as  beating  or  imprisoning 
a  man,  etc.,  there  the  person  injured  has  only  a  reparation  for  the 
delictum  in  damages  to  be  assessed  by  a  jury.  But  where,  beside 
the  crime,  property  is  acquired  which  benefits  the  testator,  there  an 
action  for  the  value  of  the  property  shall  surylve  against  the  ex- 
ecutor. As,  for  instance,  the  executor  shall  not  be  chargeable  for 
the  injury  done  by  his  testator  in  cutting  down  another  man's  trees, 
but  for  the  benefit  arising  to  his  testator  for  the  value  or  sale  of 
the  trees  he  shall."* 

Where  the  defendant  has  wrongfully  taken  the  prop- 
erty but  instead  of  converting  it  into  money  keeps  it 
or  has  consumed  it,  it  is  held  in  a  few  states  that  the 
tort  can  not  be  waived  and  the  actioii  brought  on  the 
contract  created  by  law,*^  while  in  the  majority  of  ju- 
risdictions this  distinction  is  repudiated  and  the  action 
in  contract  allowed  where  the  property  has  not  been 
converted  into  money.®      If  the  test  of  the  liability  of 

«Down8v.  FInnegan,  68  Minn.   118,  59  808;    Willett    ▼.    Willett,   8     Watts   277; 

N.  W.  Rep.  98St.  Bethlehem  v.  Ins.  Co.,  81  Pa.  St.  445;Tucker 

sHamblv  v  Trott  Cowo  371  v.Jewett  82  Conn.  688;  Sanders  v.  Hamilton, 

•Hamoiy  v  i  roii,  i.owp.  sn.  g  Dana  560;   Schneiier.  v.  Weiber,  6  Rich. 

*A  woman  induced  B  to  marry  her  by  (d  jg© 

falsely  representincr  that  she  was  single.  1  »   *    ,       »  n  m  &#   •.  ««r   a^ii    ^ 

Held/that  B  could*hot  sue  her  on  a  q£isi  1/»«^^  Vo?S^4^  JJi  ^o^*  ^i  ^5"^ 

contact  but  that  the  action  must  be  one  in  JAo^?"? ^'  ^^1  N.Y.  161, 18  Am.  St.  Rep. 

tort     Re  P^vne  8S  Conn  %)7  82  Atl  R«n  808;  Lehman  v.Schmidt,  87  Cal.  15:  Newton 

tort.    Re  Payne,  66  Conn,  m,  88  AU.  Kep.  ^^  ^  White^58  Gii.  896;  T.  \ir.  R.  Co. 

.  «.!.         i>  .  u.   rtA  Ai     ««   1M1  ▼•  Chew,  87  111.  378:  Morford  v.  White,  68 

tJ  ^^L^.^'iif^i'^  Al*-  ^i  ?""*''  ""'  I«id.  647;  Fauson  v.  Linsley,  20  Kan.  kb; 

Duren,  36  Ala.  Tj, 76  Am  Dec.  318;  Bowman  Randolph  Iron  Co.v.  Elliott.  84  N.  1.  L.  184; 

V.  Browning,  17  Ark.  M9;  Emerson  v.  Mc-  watson  v.  Stevcr,  26  Mich.  886:  Moses  v 


Namara,  41  Me.  666;  Noyes  v.  Loring,  56  Arnold,  43  Iowa  187:  Budd  v.  Hller,  27  N. 

a^-if^l^^^roKOttKin  Co.  V.  MetcaH,  65  j.  l.48:  Floyd  v.  Wiley,  1  Mo.  480:   Gor- 

*lc.4p;puimby  V.  Lowell, «  All.  Rep.  902  jon  v.  Bruner,49  Mo.  570:  Force  v.  Sguier. 

MO:  Jones  V.  Hoar, 6Pick.M5;GlMs Co.  183  Mo.  810;  Flquer  v.    Allison,   12   Mich. 

.  Wqlcott,   2    Allen  228;  Smith  V.  Smith.  828. 86  Am.  Dec.  64;  Aldine  Mfir.   Co.   v. 


Me.  40; 

Ti  y^SP^fii  2  ^"~  "^A-,^?"*^  ""■  ^S*x^/  828. 86  Am.  Dec*.  64;  Aldine  Mfg.  Co.  v. 
48^N.H.686:St«arMv.  Dilhngham,«Vt.  Barnard,  84  Mich.  632;  Evans  v.  Miller 
ei4.54Am.Dec.88;Wendellv.Noyes,28Vt.       ftg    .Mass.    120;    Logan    v.     Walter,    76 
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the  defendant  is  his  unjust  enrichment,  it  seems  cleai* 
that  the  minority  rule  has  no  ground  to  support  it. 
Goods  and  chattels  are  riches  as  well  as  silver  and  gold. 
Suppose  A  wrongfully  takes  from  B  four  horses,  and 
then  gives  one  to  his  wife  for  love  and  affection,  keeps 
one  for  his  own  use  for  pleasure  riding,  lets  one  to  hire, 
and  sells  one  for  cash,  upon  what  principle  can  it  be 
said  that  there  is  no  enrichment  of  himself  at  the 
owner's  expense  save  in  the  one  case  of  the  cash  re- 
ceived. 

§51.     Voluntary  Pa/yment  Not  Recoverable. 

A  voluntary  payment  made  without  any  circum- 
stances of  compulsion  or  extortion,  and  with  knowledge 
of  all  the  circumstances,  in  discharge  of  a  claim  which 
was  not  due,  or  which  might  have  been  successfully  re- 
sisted, is  not  recoverable.^  This  principle  and  the  rea- 
sons therefore  are  clearly  stated  by  Keener  :^ 

"Money  paid  with  knowledge  that  the  payee  is  not  entitled  thereto 
cannot  be  recovered,  the  law  not  permitting  one  who  knows,  or  be- 
lieves, that  a  claim  Is  not  well  founded,  to  make  the  voluntary  pay- 
ment thereof  a  reason  for  appearing  in  court  as  plaintiff.  Since  the 
payment  was  unnecessary,  the  plaintiff  must  be  regarded  either  as 
having  intended  to  make  a  gift  of  that  sum  of  money  to  the  defend- 
ant,— ^in  which  event  there  is  no  reason  why  he  should  be  allowed 
to  recover, — or  else  as  attempting  to  shift  his  position  from  that 
of  a  defendant  to  that  of  plaintiff, — ^a  course  which  would  be  in 
most  cases  unfair  to  the  claimant,  and  which  is  not  allowed  in  any 
case  where  the  law  deems  the  payment  a  voluntary  one." 

N.  C.  416;  Kirkman  v.  Phillips,  7  Heisk.  282;  Am.  Dec.  176;  Knox  Co.  Bk.  v.  Doty,  9  Ohio 
Putnam  v.  Wise,  1  Hill  240, 87  Am.  Dec.  809;  St.  606, 85  Am.  Dec.  479;  Beecher  v.  Buck- 
Goodwin  V.'  Guff.  88  N.  Y.  629;  McDonald  Infjrham,  18  Conn.  110,  44  Am.  Dec.  580;  Ste- 
V.  Peacemaker,  5  W.  Va.  439;  Walker  v.  vens  v.  Heard.  9  Vt.  174,  81  Am.  Dec.  617; 
DuncaQ,68  Wis.  624;  Norden  V.Jones,  38 Wis.  Potomac  Coal  Co.  v.  R.  Co.,  88  Md.  226; 
600,14  Am.  Rep.  702;  Braithwate  v.  Aiken,  8  Beard  v.  Beard,  26  W.  Va.  486,  62  Am.  Rep. 
N.  D.  365,  66  N.  W.  Rep.  138;  Downs  v.  219;  Steck  v.  Northern  Co., 4  Colo.  App.  828 
Finncgan,  68  Minn.  112,  69  N.  W.  Rep.  981.  86  Pac.  Rep.  919;  Holt  v.  Thomas,  106  Cal. 
1  ElUot  V.  Swartwout,  10  Pet.  187:  Hall  JT^.  88  Pac.  Rep.  891;  Cummings  rfaryetter 
V.  Shulz, 4 Johns.  240, 4  Am.Dec. 270; Gould  S^'^L^irj^M^iiSn^Va  i^.^^T  ^'iS^^ aI 
V.  McFall,  118  Pa.  St.  465,  4  Am.  St.  Rep.  J^ajraville  v.  Melton.  19  Ky.  L.  R.  1088,  42 
606;  Bait.,  etc.,  R.Co.  v.  Faruce,  6  Gill.  68,  ^-  ^-  *^«P-  ^M. 
46  Am.  Dec.  666:  Pettis  v.  Ray,  12  R.  1. 844;  a  Quasi  Contr.  p.  26. 
Brumagim  v.  Tillinffhast,  18  Cal.    265,79 
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§52 


.  So  where  a  i>erson  pays  a  tax  or  assessment  volunta- 
rily^ not  to  save  his  goods  from  being  sold^  there  being 
no  seizure  or  proceeding  to  comx)el  the  payment — ^he  can 
not  recover  it  back  on  the  ground  that  the  tax  or  assess- 
ment was  ill^al.*  So  payment  of  a  license  fee  to  en- 
gage in  a  particular  business  is  voluntary,  and  can  not 
be  recovered,  though  illegal,  where  the  effect  of  not 
paying  would  be  a  prosecution,  either  criminal  or  civil, 
in  which  the  party  could  contest  its  legality.* 


§52.    Money  Paid  Under  Compulsion  or  Duress. 


On  this  principle  money  paid  to  avoid  arrest  or  to 
be  released  therefrom,^  or  through  threats  of  personal 
injury,*  or  money  paid  to  obtain  possession  of  goods* 
wrongfully  taken  or  detained,*  or  to  protect  property 


3  Union  Pac.  R.  R.  Co.  v.  Commissioners. 

'  98  U.  S.  641 ;  Town  of  Llgonier  v.  Ackerman, 
46  Ind.  5fie,  16  Am.  Rep.  823;  Wills  v.  Aus- 
tin, 68  Cal.  162;  Goddard  v.  Seymour,  30 
Conn.  304;  Garrigan  v.  Knight,  47  Iowa  625; 
Christy  v.  St.Louis,  80  Mo.  143.61  Am.  Dec. 
309;  Claflin  v.  McDonough,  88  Mo.  412;  84 
Am.  Dec.  64;  Couch  v.  Kansas  City,  127  Mo. 
486,  80  S.  W.  Rep.  117;  City  of  Helena  v. 
Dwycr,  65  Arlc.  156, 46  S.  W.  Rep.   349. 

«  Ligonier  v.  Aclcerman,  46  Ind.  562,  16 
Am.  Rep.  823;  Edinburg  v.  Hackney,  64  Ind. 
88;  Cababa  v.  Burnett.  84  Ala.  400;  Garrison 
Tillinghast,  18  Cal.  408;  Claflin  v.    McDon- 

•  ough,  88  Mo.  412, 84  Am.  Dec.  64:  Irving 
V.St.  Louis  Co.,  33  Mo.  576;  Robinson  v. 
Charleston,  2  Rich.  817, 46  Am.  Dec.  789; 
Benson  v.  Monroe,  7  Gush.  126,  M  Am. 
Dec.  716;  O'Brien  v.  Colusa  Co.,  67  Cal. 
508;  Emery  v.  Lowell,  127  Mass.  188; 
Noyes  v.  State,  46  Wis.  250,  32  Am.  Rep. 
710. 

I  Duke  de  Cardeval  v.  Collins,  4  Ad.  & 
B.  856;  Harmon  v.  Harmon,  61  Me.  227, 14 
Am.  Rep.  666;  Eddy  v.  Henin,  17  Me.  388, 
35  Am .  Dec.  261 ;  DeMesnel  v.  Dakin,  L. 
R.  3  Q.  B.  18.  The  imprisonment  must  be 

'unlawful.  Eddy  v.  Henin,  Id. 

s  Richardson  v.  Duncan.  8  N.  H.  606' 
'Harvey  v.  Boyd,  42  111.  336. 


3  It  is  generally  held  that  the  rule  is 
different  as  to  money  paid  to  prevent  the 
sale  or  seizure  ox  real  property.  Lawson 
Rights,  Rem.  &  Pr.,  $  2557.  In  Stover  v. 
Mitchell,  45  111.  213,  it  is  said:  ''It  has  been 
sometimes  held  that  a  seizure  of  goods 
amounts  to  duress,  because  the  owner  may 
have  such  a  pressinjg^  necessity  for  their 
immediate  use  that  his  legal  remedies  would 
not  sufficiently  protect  him.  .  .  .  But 
we  can  discover  no  duress  or  compulsion 
where  an  execution  against  A  is  levied  on 
the  land  of  B.  The  latter  is  not  disturbed 
in  his  person,  or  the  possession  or  enioy- 
ment  of  his  title,  he  need  give  himself  no 
trouble.  If  the  superiority  of  his  title  to  the 
lien  of  the  judgment  is  (juestionable,  or 
depends  on  matters  in  pals,  resting  in  pa- 
rol proof,  and  he  fears  a  sale  may  create  a 
cloud  upon  his  title,  he  can  stay  the  sale 
by  injunction.  If,  instead  of  this,  he  pre- 
fers to  buy  his  peace,  he  cannot  subse- 
quently say  he  acted  under  compulsion, 
or  call  on  the  courts  to  give  him  back  his 
money.**  But  see  Joannin  v.  Ogilvie,  49 
Minn.  664. 

«  Hills  V.  Street,  6  Bins.  37;  Astley  v. 
Reynolds,  2  Str.  915;  Schoiey  v.  Munford 
60  N.  Y.  501;  Carew  v.  Rutherford,  106 
Mass.  1,8  Am.  Rep.  287;Pe3rserv.  Mayor, 
N.  Y.  501,  26  Am.  Rep.  624. 
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from  threatened  injury,  may  be  recovered  back.*^  Thns^ 
where  one  pays  money  to  free  his  goods  from  an  at- 
tachment levied  on  them  by  one  who  has  no  cause  of 
action,  but  brings  the  proceeding  to  extort  money,®  or 
where  a  common  carrier  or  bailee  of  property  refuses, 
to  carry  or  deliver  property,  except  on  payment  of  an 
excessive  or  illegal  charge,'^  or  where  a  sheriff  levies  on 
property  which  does  not  belong  to  the  judgment  debtor,, 
and  the  owner  is  compelled  to  pay  the  judgment  to- 
save  his  goods,®  or  where  a  man  pays  money  to  prevent 
a  threatened  ill^al  sale  of  his  property  under  legal 
process,®  the  money  may  be  recovered  back  as  for  a 
debt  due  him.  The  ground  for  this  right  is  that  one- 
who  is  entitled  to  possession  of  his  property  need  not 
wait  on  the  delays  of  the  law  to  obtain  the  same  but 
can,  if  necessary,  comply  in  form  with  the  terms  of  the^ 
party  who  is  depriving  him  of  that  right.^® 

But  it.  is  essential  that  there  be  some  actual  or 
threatened  exercise  of  power  possessed  or  supposed  to* 
be  possessed,  by  the  party  exacting  or  receiving  the  pay- 
ment^^  over  the  person  or  property  of  the  party  making; 


s  Cobb  ▼.  Charter,  33  Conn.  858,  87  Am. 
Dec.  178;  Emerson  v.  Lee,  18  La.  Ann.  184, 
89  Am.  Dec.  648;  Heckman  v.  Swartz,  64 
WU.  48;  Dickerman  v.  Lord,  21  Iowa  838. 
89  Am.  Dec.  B79:  Mann  v.  Lewis,  3  W.  Va. 
216, 100  Am.  Dec.  747. 

«  Duke  de  Cardoval  v.  Collins,  4  Ad.  & 
Bll.  868;  Chandler  v.  Sanger,  114  Mass.  864, 
19  Am.  Rep.  367. 

t  Parker  v.  R.  Co.,  7  M.  &  G.  368;  Ash- 
mole  ▼.  Wainwright,  2  Q.  B.  837;  Tntt  ▼. 
Ide,8Blatcht.  249;  Baldwin  v.  Steam  Co.,74 
N.  Y.  125:  Chase  v.  Dwinal.7  Me.  184^  Am. 
Dec.  362;  Clinton  v.  Strong,  9  Johns.  369; 
Quinnett  v.  Washington,  10  Mo.  54;  Lafa- 
yette, etc..  R.  R.  Co.  V.  Patterson,  41  Ind. 
812;  Beckwith  v.  Frisbie,  S2Vt.559;  Mobile 
etc.,  R.  R.  Co.  V.  Steiner,61  Ala.  559;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Chicago,  etc..  Coal 
Co..  79  lU.  121;  Kenneth  v.R.  R.  Co.,  16 
Rich.  284, 98  Am.  Dec.  882;  Cook  v.  R.  Co., 
81  la.  661;  Peters  v.  R.  Co.,  42  Ohio  St. 276, 
61  Am.  Rep.  816. 

8  Adam  v.  Town  of  Litchfield,  10  Conn. 
127;  Preston  v.  Boston,   12  Pick.  7;  Valpy 
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V.  Manning,  1  C.  B.  598;  Snowdon  v. 
Davis.  1  Taunt.  350. 

•Elliott  V.  Swartwout,  10  Pet.  189:  Pres- 
ton V.  Citv  of  Boston,  12  Pick.  7;  Krskine 
V.  Van  Arsdale.  16  Wall.  75;  Branam  v. 
Mayor,  34  Cal.  585:  Peyser  v.  Mayor,  70  N. 
Y.  497,  28  Am.  Rep.  634;  Crulchfield  v. 
Wood,  16  Ala.  702;  Hubbard  v.  Brainard, 
86  Conn.  568;  Lanman  ▼.  Des  Moines,  29« 
Iowa  810;  Dc  Fremey  v.  Austin,  58  Cal. 
880;  Union  R.  R.  Co.  v.  Skinner,  9  Mo 
App.  189;  County  Comm'rs  v.  Parker;  7 
Minn.  267;  First  Nat.  Bank  v.  Btakely,  40 
Mich.  867:  Greenbaum  v.  King,  4  Kan.  384, 
96  Am.  Dec.  172;  Tuttle  v.  Everett,  51 
Miss.  27,  24  Am.  Rep.  638*  Neuman  v.  La^ 
Crosse,  94  Wis.  108,  68  ^.  W.  Rep.  664; 
Rumford  Chemical  Works  v.  Ray.  19  R.  I. 
456,  84  Atl.  Rep.  814. 

10  Keener,  Quasi  Contr.,  437. 

iiBrumagim  v.  Tillinghast,  18  Cal.  266.. 
79  Am.  Dec.  176;  Taylor  v.  Board  of  Health, 
81  Pa.  St.  78,  72  Am.  Dec.  734;  Smith  v. 
Schroeder,  16  Minn.  36. 
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the  payment,*^  from  which  the  latter  has  no  other 
means^'  of  immediate  relief**  than  by  advancing  the 
money.*^ 

So  where  a  public  officer  exacts  fees  to  which  he  is 
not  entitled  before  he  will  perform  his  legal  duty,"  or 
one  pays  money  to  avoid  an  injury  to  his  business.*^ 

Money  paid  under  compulsion  of  legal  process  can 
not  be  recovered  back,  though  the  money  may  not  have 
been  justly  due,  or  the  process  may  have  been  irregu- 
larly or  wrongfully  issued.  The  judgment  of  the  court 
is  conclusive  and  can  not  be  questioned  in  a  new  ac- 
tion.*® But  a  recovery  may  be  had  where  the  judgment 
is  afterwards  reversed**  or  the  seizure  is  not  authorized 
by  the  process^^  or  the  court  rendering  the  judgment 
had  no  jurisdiction  to  do  so.^* 


1  sRoberuon  v.  Mareh,  42  Tex.  149;  Rob- 
ioson  ▼.  Gould,  11  Cnsh.  67:  aliter  when 
the  party  is  a  near  relative;  icc  po«t, 
Dure98,$958. 

1  'Therefore  the  commencement  of  legal 
proceedincrt,  without  any  seizure  of  prop- 
erty or  person,  is  insufficient;  for  the  party 
has  an  ample  remedy  in  his  right  to  set  up 
bis  defense  In  the  court.  Benson  v.  Mon- 
roe, 7  Cnsh.  125,  54  Am.  Dec.  716:  Dicker- 
man  ▼.  Lord,  21  Iowa  388,  80  Am.  Dec.  579; 
Cummins  v.  White,  4  Blackf.  866.  So 
money  wronfffnily  demanded  as  rent  and 
paid  under  tnreats  of  ejectment  is  not  re- 
coverable. Emmons  v.  Scudder,  116  Mass. 
867. 

1 4Cook  V.  Boston.  9  Allen  898;  Harmon 
▼.  Harmon.ltl  Me.  227.  14  Am.  Rep.  556; 
Taylor  v.  Board  of  Health.  81  Pa.  St.  78, 
72  Am.  Dec.  724:  Claflin  v.  McDooough,  88 
Mo.  412;  Mayor  v.  Leflerman,  4  Gill.  426, 
46  Am.  Dec.  146;  Cunningham  v.  Boston, 
15  Gray  468;  Schuiz  ▼.  CulberBon,  46  Wis. 
818:  49  Wis.  122. 

I  sBrumagim  ▼.  TUlinghast,  18  Cal.  265, 
79  Am.  Dec.  176;  Garrison  v.  Tillinghast, 
18  Cal.  404;  Radick  t.  Hutchins,  96  V.  S. 
210;  Blston  v.  Chicago,  40  111.  514,  69  Am. 
Dec  861;  Ladd  ▼.  Southern  Press  Co.,  58 
Tex.  172;  Maxwell  v.  Griswold,  10  How. 
S42:  Wolfe  v.  Marshall,  52  Mo.  167. 

i«Dew  V.  Parsons,  2  B.  &  Aid.  668; 
Steele  ▼.  Williams,  8  Ex.  625}  Ointon  ▼. 
Strong,  9  Johns.  870;  Robinson  v.  Bzell,  72 
N.  C.  281;  Niedermeyer  ▼.  Curators,  61  Mo. 
(App.)654. 

i^Carew  t.  Rutherford,  10  Mass.  1.   As 


where  an  excessive  water  license  fee  is 
paid  under  threat  of  cutting  the  water  off. 
westlake  ▼.  St.  Louis,  77  Mo.  47,  46  Am. 
Rep.  4*  St.  Louis  Brewing  Co.  v.  St.  Louis, 
87  S.  W.  Rep.  625.  Where  one  paid  an  ex- 
cessive fee  in  order  to  obtain  revenue 
stamps  necessary  in  his  business.  Swift 
Co.  V.  U.  S..  Ill  IT.  S.  22.  Where  one  paid 
excessive  duties  to  obtain  goods  imported 
by  him.  Robertson  v.  Frank  Bros.  Co., 
182  U.  S.  17.  In  Dana  v.  Kemble,  17  Pick. 
S46,  an  actor,  after  everything  was  ready 
for  the  performsuice,  refused  to  perform 
until  a  certain  sum  of  money,  to  which  be 
was  not  entitled,  was  paid  him.  It  was 
held  that  the  payment  was  involuntary, 
and  recoverable  by  the  manager. 

isMarriott  v.  Hampton,  7  Term  Rep. 
269;  8  Smith's  Lead.  Cas.  856;  Gray  v. 
Roberts,  2  A.  K.  Marsh.  206.  12  Am.  Dec. 
888;  Kirklan  v.  Brown,  4  Humph.  174,  40 
Am.  Dec.  686;  Stevens  v.  Howe,  127  Mass. 
164;  Travelers'  Ins.  Co.  v.  Heath,  96  Pa. 
St.  383:  Brangdon  v.  Somerby,  66  Me.  92; 
Kobler  v.  Wells.  26  Cal.  «06;  Supervisors 
V.  Briggs,  2  Denio  26:  Turner  v.  Barber, 
49  Atl.  Rep.  676  (N.  J.). 

i»Clark  V.  Pinney,  6  Cow.  297:  Raun  v. 
Reynolds.  18  Cal.  275;  Mayor  v.  Ricker,  88 
N.  J.  (L.)  225. 20  Am.  Rep.  886;  Metzner  v. 
Bauer,  96  Ind.  425:  Traveler's  Ins.  Co.  v. 
Heath.  95  Pa.  St.  838;  Scholey  v.  Halsey, 
72  N.  Y.  678. 

so  Logan  v.  Sumter,  28  Ga.  242,  78  Am. 
Dec.  756. 

SI  Moses  V.  Macfarland,  2  Burr.  !005; 
Gordon  v.  Mayor,  6  Gill,  231. 
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§53.  .  Effect  of  Protest. 

The  absence  of  a  protest  is  not  decisive  against  the 
right  to  recover  the  money  paid,  for  if  there  has  been 
<:ompulsion  and  it  is  unconscionable  for  the  defendant 
to  retain  the  money,  this  is  enough  to  make  him  liable. 
But  a  protest  is  evidence  of  the  plaintiff's  intention  at 
the  time  of  the  payment,*  and  where  it  is  doubtful 
whether  the  payment  was  involuntary  or  the  result  of  a 
<!ompromise,  the  absence  of  a  protest  would  be  almost 
conclusive  evidence  in  favor  of  the  latter  view.^  On 
the  other  hand  a  voluntary  payment  does  not  become 
an  involuntary  one  merely  because  it  is  made  under 
protest*      As  said  in  a  New  York  case:* 

"When  a  party  iMtys  ander  duress  of  his  goods,  a  protest  may  be- 
come important  as  evidence  that  the  payment  was  the  effect  of  the 
daress,  and  not  an  admission  of  the  right  enforced  by  the  adverse 
party.  But  where  there  is  no  legal  compulsion,  a  party  yielding  to 
the  assertion  of  an  adverse  claim  cannot  detract  from  the  force  of 
his  concession  by  sajring  'I  object/  or,  'I  protest/  at  the  same  time 
that  he  actually  pays  the  claim.  The  payment  nulUfles  the  protest 
as  effectually  as  it  obviates  the  previous  denial  and  contestation  of 
the  claim." 

§54.    Po/yment  Under  Mistake  of  Fact. 

Money  paid  under  a  mistake  of  fact  may  b^  recovered 
back,  where  the  mistake  is  such  as  to  have  produced  a 

iLamborn  v.  Co.  Comm^rs,  97  U.  S.  181;  Atl.  Rep.  814  (R.  I.};  Wood  v.  Mayor,  49 

Detroit  v.  Martin,  84  Mich.    170.  22  Am.  N.  Y.  (Supp.)  622. 

Rep.  612;  Flower  v.  Lance,  69  N    V.  608:  4FIectwood  v.  New  York,  2  Sandf .  476. 

De  La  Costa  v.  Ins.  Co.,  186  Pa.  St.  62.  vVhere  a  statute  requires  a  protest,   no  re- 

'Monongahela  Nav.  Co.  v.  Wood,  194  Pa.  covery  can  be  had  without  one.    U.  S.  ▼. 

St.  47,  46  Atl.  Rep.  73.  Clement,  Crabbe  447;  Schleasenger  v.  U. 

3Reffan  v.  Baldwin,  126  Mass.  486,  80  ?.,  I  Ct.  of  CI.  16;  and  if  a  written  protest 
Am.  Rep.  689;  McMillan  v.  Richards,  9  i«  required  an  oral  one  is  of  no  effect. 
Cal.  866.^0  Am.  Dec.  666;  Brumagim  v.  Knowles  v.^ton,  129  Mass.  661.  And  it 
TiUlnghast,  18  Cal.  265,  79  Am.  Del.  176;  ^as  been  ruled  in  some  cases  that  an  illegal 
Benson  v.  Monroe.  7  Cush.  125,  64  Am.  «**  <»«  in  no  case  be  recovered  if  its  pay- 
Dec.  716:  Ladd  v.  ^uthem  Cotton  Press  ment  was  unaccompanied  by  a  protwt. 
Co.,58Tex.  172;  Marietu  v.  Slocumb,  6  ^".ejiOf°  lu?t^«^'a?iJ^k?^\ir'\^i- 
Ohio  St.  471 ;  Patterson  v.  Cox,  26  Ind.  261 ;  Crickart  v.  Pittsburg,  88  Pa.  St.  138:  Jack- 
Kansas,  etc.,  R.  R.  Co.  V.  Wyandotte  Co.  •<>  V  '>>*»°^'  «^  Ga..228.  And  a  priest 
16  Kan.  687;  Shane  v.  St.  Pkul,  26  Minn!  tnadt  zfitr  payment  is  unavailing.  Mar- 
*48;  Rumford  Chemical  Works  v.  Ray,  84  *''°**  ^-  "rune,  9  How.  619. 
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supposed  liability  to  pay  the  money,  which  in  reality 
did  not  exist^  A  mistake  of  fact  occurs  where  some 
fact  which  really  exists  is  unknown  to  the  party,  or 
some  fact  is  believed  by  him  to  exist  which  really  does 
not.^  Money  is  not  paid  by  mistake  where  the  payment 
has  been  made  in  discharge  of  clearly  ascertained  legal 
rights  and  duties  f  or  where  it  is  paid  in  the  reasonable 
belief  that  it  is  due,  and  after  investigation,  or  the  op- 
portunity therefor,*  or  where  the  party  knows  that  it  is 
not  due  but  lacks  the  means  of  proving  it.*^  And  the 
mistake  must  be  of  a  material  fact^ 

In  accordance  with  the  general  principle  on  which 
promises  of  this  kind  are  created,  there  can  be  no  recov- 
ery if  it  appears  that  it  is  not  against  equity  and  good 
conscience  for  the  defendant  to  retain  the  money  J  Thus 
if  a  man  pays  a  debt  in  ignorance  of  the  fact  that  the 
statute  of  limitations  has  run  against  it,  he  can  not  re- 
cover it  on  the  ground  of  mistake.® 

§55.    Payment  Under  Mistake  of  Loav. 

But  where  money  is  paid  voluntarily  with  knowledge 
of  all  the  facts,  the  party  can  not  recover  it  back  on 
the  ground  that  he  made  a  mistake  as  to  his  legal  liabil- 

iWheadon  v.  Olds,  90  Wend.  174;  Wor-  4Whecler  v.  Hathaway,  58  Mich.  77. 

lev  V.  Moore,  97  lod.  16;  Kingston  Bank  v.  swindbril  v.  Carroll,    16  Hun  101:  Nat. 

Bftinge,  ^N.  Y.  891,  100   Am.    Dec.  516;  Lif^  Ins.  Co.  v.  Jones,  60  N.  Y.  149,  i  T.  & 

Lylc   V.  Shinnebw-ger,  ^7   Mo.  App.   06;  c.  466;  Franbers  v.  Rich.  2  111.  (App.)  427. 

Garland  v.  Salem  Bank,  9  Mass.  408,  6  Am.  «'.„.-«  „  c»    o,„i    Aa  vri  .T  Voo  *« 

Dec.  86;  Waite  v.  Leggett.  8  Cow.  196.  18  '"J^^'SZ^Vi.  N  JS  w'  v  ®  ^^rv'  M^it 

Am.  Dec.  441:  DickJns  v.  Jones,  6  Yerg.  JL^It.IP^SZ' ^Sl*^       Sw    W  m  v 

488.  27  Am.  bee.  488;  Appleton  Bank  v.  5S'  Soutbwick  v.  First  Nat.  Bk.,  84  N.  Y. 

McGilvray,  4   Gray  518,  64  Am.  Dec.  92;  *»'• 

Stuart  V.  Sears,  119  Mass.  148;  Stotsenburff  ^Munt  v.  Stokes,  4  T.  R.  611;  Brisbane 

V.  Fordice,  142  Ind.  490,  41  N.  B.  Rep.  318;  v.  Dacres,  6 Taunt.  144;  Mayor  v.   Brben, 

Sears  ▼.  Grand  Lodge,  48   N.  Y.  (Supp.)  10  Bosw.  189, 8  Abb.  App.  Dec.  256;  Kings- 

660;  Leestet  ▼.  Mayor,  68  N.  Y.  (Supp.)  ton  Bk.  v.  Eltinee,  66  N.  Y.    625:  Goddard 

fl34.  V.  Seymour.  80  Conn.  894;    Franklin  Bank 

.Mowatt  V.  Wright,  1  Wend.  366;  19  Am.       ^on^'gSIio  9i^*"'*"  ^'  ^"'^  ^'  ^"""^^ 
^H^^rstown  Bank  t.  Adams  Ex.  Co.,  "Farmer  v.  Arundel,  2  W.  Bl.  824. 

46  PaTst.  419,  84  Am.  Dec.  499;  Strickler 
V.  Turner,  7  Ex.  208. 
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ity,  or  was  ignorant  of  the  law  of  the  case.^  But  where 
one  who  knows  the  law  takes  advantage  of  one  who  is 
ignorant  of  it  and  the  parties  are  not  on  an  equal  foot- 
ing, the  payment  may  be  recovered  on  the  ground  of 
fraud.  This  is  well  illustrated  in  the  case  of  a  public 
officer: 

"He  and  the  public  who  have  business  to  transact  with  him  do  not 
stand  upon  an  equal  footing.  It  Is  his  special  business  to  be  con- 
versant with  the  law  under  which  he  acts,  and  to  know  precisely 
how  much  he  Is  authorized  to  demand  for  his  services.  But  with 
them  It  Is  different.  They  have  neither  the  time  nor  the  opportunity 
of  acquiring  the  Information  necessary  to  enable  them  to  know 
whether  he  Is  claiming  too  much  or  not,  and  as  a  general  rule,  rely- 
ing on  his  honesty  and  Integrity,  they  acquiesce  In  his  demands."' 

A  mistake,  however,  of  a  foreign  law  is  regarded  as 
a  mistake  of  fact  and  not  of  law.^ 

§56.    Money  Paid  Under  Illegal  Agreement. 

A  court  will  not  enforce  an  illegal  agreement,^  nor 
can  money  paid  or  goods  delivered  or  lands  conveyed 
under  an  illegal  agreement  whether  as  the  considera- 
tion or  in  performance  of  such  an  agreement  be  recov- 
ered back.* 

But  to  this  rule  there    are    three  exceptions:    (a) 


1  Bilbie  v.  Lunsley,  2  East.  469:  Beard  v. 
Beard,  25  W.  Va.  486,  62  Am.  Rep.  219; 
Kenney  v.  Dod&'e,  101  Ind.  673;  Rector  v 
Collins,  46  Ark.  167,  56  Am.  Rep.  571 
Churchill  v.  Bradley.  56  Vt.  403,  56  Am. 
Rep.  563;  Lester  v.  Mayor  of  Baltimore, 
2;)  Md.  415,  96  Am.  Dec.  542;  Town  v.  Bur 
nett,  34  Ala.  400:  Bucknall  v.  Story,  46 
Cal.  589, 18  Am.  Rep.  220;  Clarke  v.  but- 
cher, 9  Cow.  694;  Mut.  Law  Inst.  v.  Enslin, 
46  Mo.  200;  Benson  v.  Monroe,  7  Gush.  125, 
54  Am.  Dec.  716:  Jenks  v.  Lima,  17  Ind. 
826;  Rheel  v.  Hicks,  26  N.  y.  291 ;  Whead- 
onv.  Olds.  20  Wend.  176;  Champlin  v. 
LayUn,  18  Wend.  407.  31  Am.  Dec.  882; 
Hemphill  v.  Moody.  64  Ala.  468;  Mowatt  v. 
Wrifirht.l  Wend.  855,  19  Am.  Dec.  609; 
Baak  of  Chillicothe  v.  Dodfe,  8  Barb.  233. 

«  Steamship  Co.  v.  Younar,  89  Pa.  St.  186; 
Marcottc  v.  Allen,  91  Me.  74,  89.  Atl.  Rep. 
346. 
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3  Haven  v.  Foster,  9  Pick.  112. 

1  See  post,  §  216. 

2  Newstead  v.  Hall.  58  111.  172;  Meyers 
V.  Weinrett,  101  Mass.  336;  St.  Louis,  etc.. 
R.  Co.  V.  Mathers,  71  111.  692,  104  111.  257; 
Worcester  v.  Eaton,  11  Mass.  368;  Staples 
V.  Gould,  6  Sandf.  416:  Wait  v.  Menell,  4 
Me.  102,  16  Am.  Dec.  238:  Boutelle  v. 
Melendy,  19  N.  H.  196,  49  Am.  Dec.  158: 
Wayman  v.  Fiske,  3  Allen  288, 80  Am.  Dec. 
66;  Loomess  v.  Hesing,  44  111.  113,  92  Am. 
Dec.  153;  Shaffner  v.  Pinchback,  188  111. 
410;  Atwood  v.  Fish,  101  Mass.  368, 100  Am. 
Dec.  124;  Attaway  v.  Bank.  93  Mo.  485; 
Branham  ▼.  Sullings,  40  Pac.  Rep.  896 
(Colo.);  Hill  V.  Freeman,  78  Ala.  200,  49 
Am.  Rep.  48;  Ashbrook  v.  Dale,  27  Mo. 
(App.)  649,  Thomas  v.  Richmond,  12  Wall. 
349;  Troewert  v.Dccker,  51  Wis.  46;  Thomp- 
son V.  WillUms,  58  N.  248. 
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Where  the  parties  are  not  equally  guilty;  (b)  where  the 
party  complaining  is  protected  by  the  law;  (c)  where 
the  ill^al  agreement  has  not  been  executed. 

(a)  Though  the  object  of  the  agreement  is  illegal  yet 
if  the  parties  did  not  stand  on  an  equal  footing,  and  one 
of  them  has  been  induced  to  enter  into  the  illegal  agree- 
ment through  fraud,  oppression  or  undue  influence,  he 
is  not  prevented  from  appealing  to  the  court  for  relief. 
He  is  in  delicto  but  not  in  pari  delicto.  His  guilt  is 
less  than  that  of  his  associate  in  the  offense  and  the 
latter  can  not  make  use  of  his  peculiar  power  over  the 
other  under  such  circumstancees  to  procure  an  illegal 
agreement,  and  then  invoke  the  aid  of  the  law  to  enable 
him  to  retain  that  which  he  has  thus  wrongfully  ob- 
tained.^ In  Atkinson  v.  Denhy,^  the  plaintiff,  a  debtor, 
offered  his  creditors  a  composition  of  5s.  in  the  pound. 
The  defendant  was  one  of  the  creditors,  and  his  accept- 
ance or  rejection  of  the  offer  was  known  to  be  certain 
to  determine  the  decision  of  several  other  creditors.  He 
refused  to  assent  to  the  composition  unless  the  plaintiff 
would  make  him  an  additional  payment  of  £50,  in  fraud 
of  the  other  creditors.  This  was  done ;  the  composition 
arrangement  was  carried  out,  and  the  plaintiff  sued  to 
recover  the  £50,  on  the  ground  that  it  was  a  payment 
made  by  him  under  oppression  and  in  fraud  of  his  cred- 
itors. It  was  held  that  he  could  recover,  the  court  say- 
ing: 

''It  is  said  that  both  parties  are  in  pari  delicto.    It  is  true  that 
both  are  in  delicto,  because  the  act  is  a  fraud  upon  the  other  cred- 

»  Resmcll  V.  Spryc,  Dc  G.  M.  &  G.  660;  29  Am.  Rep.  197;  Harper  v.  Harper,  85  Ky. 

Tracy  V.  Tallmage,  14  N.  Y.  286;  Richard-  160,  3  S.  W.  Rep.  5:  Bell  v.  Campbell,  128 

son  V.  Crumbull,48N.  y.  367;KnowUonv.  Mo,  1,  25  S.   W.  Rep.  819:  Northwestern 

Conffress,  etc.,  Co.,  57  N.  Y.  582;  Bachr  v.  Ina.  Co.  v.  Elliott,  6  Fed.  Rep.  225;  Green 

Wolf,  69  III.  470;  Barnes  v.  Brown,  32  Mich.  v.  Corrigan,  87  Mo.  359:  Wheaton  v.  Hib- 

146;  BeldmfiT  v.  Smythe,  138    Mass.  530;  bard,  20   Johns.  290:   Nfount  v.  Waite,  7 

White  V.  Franklin  Bk.  22  Pick.  181;  Brook?  Johns.  438;  Duval  v.  Wellman,  124  N.   Y. 

V.  Martin,  2  Wall.  81;  McBlair  v.  Gibbes,  156. 
17  How.  237:  Davidson  v.  Carter,  55  la.  4  «  H  A  N  778 

117;  Boyd  v.  De  LaMontairue,  78  N.  Y.  498.  o  ".  ct  in.  . ro. 
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itors;  but  it  Is  not  par  delictum,  because  the  one  has  power  to  dic- 
tate, the  other  no  alternative  but  to  submit" 

So  where  the  illegality  depends  upon  the  existence 
of  facts  known  to  the  plaintiff  but  not  to  the  defendant, 
the  parties  aire  not  in  pari  delicto.^ 

(b)  When  the  agreement  is  not  malum  in  ae  but  is 
maiiim  prohibitum  merely,  and  the  prohibition  is  in- 
tended for  the  protection  of  the  party  complaining,  he 
will  be  entitled  to  relief.®  For  example,  by  the  statutes 
of  usury  taking  more  than  a  certain  interest  is  declared 
ill^al ;  but  as  these  statutes  were  made  to  protect  needy 
persons  from  the  oppression  of  usurers,  the  party  in- 
jured though  he  has  made  an  illegal  payment  may 
bring  an  action  for  the  excess  of  interest.'^  So  money 
paid  for  lottery  tickets,  where  the  sale  of  such  tickets 
is  prohibited  under  a  penalty,  is  held  recoverable  by 
action,  for  such  laws  are  designed  to  punish  and  re- 
strain lottery  keepers,  and  to  protect  their  credulous  and 
often  needy  patrons.®  So  a  party,  who  had  deposited 
money  in  a  bank  repayable  at  a  future  day,  in  violation 
of  a  statute,  was  allowed  to  recover  back  the  deposit, 
for  to  have  decided  otherwise  would  have  given  effect 
to  an  illegal  contract  in  favor  of  the  principal  offender, 
and  would  have  operated  as  a  reward  for  an  offense 
which  the  statute  was  intended  to  prevent*  So  where 
a  statute  expressly  authorizes  one  of  the  parties  to  an 
illegal  agreement  to  sue,  the  right  is  of  course  clear;  as 

'  Bloxsome  ▼.  Williams,  SB.  &  C.  232;  f  Browning  ▼.  Morris,  2Cowp.  7BC:  Sch- 

Louisiana  V.  Wood,  102  U.  S.  204.  roeppel  v.  Coming,  5  Denio  286;  Taylor  v. 

ePeoples    Bk.    v.    Dalton,    a     Okla.  Heintz,  80  Atl.  Rep.  66  (N.  J.). 

470i   37    P<^c.    Rep.    8o6;     Ferguson    v.  8  Gray  v.  Roberts.  2  A.  K.  Marsh.  206. 

Sutphen,   8  111.  547;  Scottenv.  Sute,  51  12  Am.  Dec.  888:  Mount  ▼.  Waite.7  Johns. 

Indr62:  Tootle  ▼.  Berkley,  57  Kan.  Ill,  45  484;  Barclay  t.  Pearson,  [1898J  2  Ch.  164,  L. 

Pac.  Rep.  77;  Atlas  Bank  v.  Nahant  Bank,  J.  Ch.  696:  Jaques  v.  Golightly,  W.  Bl.  1073. 

S*."^.**^...*!;  ^^^^^  '''  f '"f^^""  ^*o"S'  ?  •  White  V.  Franklin  Bank,  22  Pick.  18!; 

EJ£*^;.^IV'  ^*,'*^"  ^;o?°fe°^"'  ?  ^^^'  Atlas  Bank  v.  Nahant  Bank,  8  Mete.  681: 

5?®'  ^*  ^,*^Y/  ?*R;,  ^^'  Pa»'^«^»>"«'K  V.  Tracy  v.Talmage.  14 N.Y.  162; Parkersburg 

Brown,  106  U.  S.  487.  y.  Brown,  106  if.  4.  487. 
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in  the  case  of  statutes  permitting  the  recovery  of  money 
loBt  at  gambling.^^ 

(c)  Where  the  illegality  is  malum  prohibitum  only, 
a  person  who  has  paid  money  or  delivered  goods  for  a 
puri>oee  which  is  illegal  may  repudiate  the  transaction 
at  any  time  before  that  purpose  is  executed  and  recover 
them  back."  The  reason  is  that  "it  best  comports  with 
public  policy  to  arrest  the  illegal  proceeding  before  it  is 
consummated."^* 

In  8priAg  Company  v,  Knowlton,^^  the  officers  of  a 
corporation  determined,  in  violation  of  a  statute,  to  in- 
increase  their  capital  stock,  every  old  stockholder  to 
have  a  full  paid  f  100  share  for  |80,  if  he  agreed  that  if 
the  full  amount  of  the  new  stock  subscribed  by  him  was 
not  paid  when  called  for,  the  amount  that  he  had  paid 
should  be  forfeited.  K,  an  old  stockholder,  signed  this 
agreement  and  took  new  stock,  but  after  paying  20  per 
cent  of  it  he  was  unable  to  pay  the  balance  and  his 
stock  was  forfeited.  Subsequently  the  corporation 
abandoned  the  scheme  and  refunded  the  money  which 
had  been  paid  for  the  new  stock  in  cases  where  it  had 
not  been  forfeited.  K  thereupon  sued  for  the  money 
which  he  had  paid  and  which  had  been  forfeited  under 


I  oTatmao  v.  Strader,  23  111.478;  Richard- 
son V.  Kelly,  85  111.  491;  Story  v.  Rrennan« 
15  N.  Y.  504,  69  Am.  Rep.  628;  Mitchell  v. 
Orr,  107  Tenn.  634.  64  S.  W.  Rep.  476: 
And  see  Connor  v.  Black,  119  Mo.  126,  24 
S.  W.  184. 

I I  Spring  Co.  V.  Knowlton.  108,  U.  5.491 
Knowlton  v.  Congress,  etc.,  Co.,  67  N.  V. 
618;  White  v.  Franklin  Bank,  22  Pick.  181; 
Wheeler  v.  Spencer.  16  Conn.  28:  Skinner 
▼.  Henderson.  10  Mo.  205;  Adams  Bx.  Co. 
V.  Reno,  48  Mo.  264:  Cowan  ▼.  Cowan,  80 
Mo.  472;  Bank  v.  Wallace.  61.  N.  H.24; 
Hourse  v.  McKenney,  46  Me.  g5;  Shannon 
T.  Baumer  10,  la.  210.  Tyler  v.  Carli8le.76 
Me.  aiO,  1  Am.  St.  Rep.  801:  Lewis  v.  Bur- 
ton, 74  Ala.  817.  49  Am.  Rep.  816;  Wasscr- 
man  v.  Sloes.  117  CaL  426,  49  Pac.Rep.  561; 
Oarke  v.  Brown,  77  Ga.  606, 4  Am.  St. Rep. 
98  Hooker  V.  De  Palos,  28  Ohio  St.  261; 
Bernard  V.  Taylor,  24  Orej?,  416,  81  Pac. 
96887  Am.  St.  Rep.  698;  Peters  v.  Grim, 
149  Pa.  St.  168,24  Atl.  Rep.  102,  34  Am.  St. 


699;  Taylor  v.  Bowers.  1  O.  B.  D.  800:  Bar- 
ely V.Pearson,  2  Ch.  154  0893),  62  L.  ].  Ch. 
686. 

1  > Stacy  V.  Foss,  19  Me.  886,  36  Am.  Dec. 
765.  According  to  some  of  the  decisions 
the  action  to  recover  the  money  paid  will 
he  until  the  agreement  has  been  completely 
performed.  Sunsfield  v.  Kunz,  62  Kan. 
797,  64  Pac.  614;  Kiewert  v.  Rindskopf,  46 
Wis.  481, 1  N.  W.  Rep.  168;  Congress,  etc.. 
Spring  Co.  v.  Knowlton.  108  U.  S.  49;  Bone 
V.  Eckless,  5  H.  &  N.  925,  29  L.  J.  Bxch. 
488;  Taylor  v.  Bowers,  1  Q.  B.  D.  291. 
Other  cases  held  that  it  is  too  late  after  the 
agreement  has  been  partly  performed. 
Kearlcy  V.  Thompson,  24  Q.  B.  D.  742;  Re 
Great  Berlin  Steamship  Co.,  26  Ch.  Div. 
616;  and  see  Herman  v.  Jeuchner,  15  Q.  B. 
D,  561;  Uilman  v.  St.  Louis  Fair  Ass'n,  167 
Mo.  278,  66  S.  W.  Rep.  949. 

laiOSU.  S.49. 
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the  agreement,  and  it  was  held  that  he  could  recover, 
the  court  saying : 

"So  that  all  that  was  done  amounted  only  to  a  proposition  by  the 
company,  on  the  one  hand,  to  increase  its  stock,  and  an  agreement 
by  Knowlton  to  take  certain  shares  of  the  new  stock  when  issued, 
and  the  payment  by  him  of  an  installment  of  twenty  per  cent 
thereon.  There  was  no  performance  of  the  contract  whatever  by 
the  company,  and  only  a  part  performance  by  Knowlton.  It  is 
to  be  observed  that  the  making  of  the  illegal  contract  was  malum 
prohibitum,  and  not  malum  in  ae.  There  is  no  moral  turpitude  in 
such  a  contract,  nor  is  it  of  itself  fraudulent,  however  jnuch  it  may 
afford  facilities  for  fraud.  The  question  presented  is,  therefore, 
whether,  conceding  the  contract  to  be  illegal,  money  paid  by  one  of 
the  parties  to  it  in  performance  can  be  recovered,  the  other  party 
not  having  performed  the  contract  or  any  part  of  it,  and  both  i>arties 
having  abandoned  the  illegal  agreement  before  it  was  consummated. 
We  think  the  authorities  sustain  the  affirmative  of  this  proposition." 

A  common  illustration  of  this  rule  is  where  money  is 
deposited  with  a  stakeholder  on  a  bet  or  game  of  chance. 
The  depositor,  although  the  whole  transaction  is  illegal, 
may  recover  the  money  of  the  stakeholder  if  he  demands 
it  at  any  time  before  it  is  paid  over  to  the  winner." 

Where  the  agreement  is  innocently  made  and  upon 
discovery  of  its  illegality,  the  parties  mutually  agree  to 
rescind,  money  paid  prior  to  such  rescission  may  be  re- 
covered bock.**^ 

i«Benj.,  Princ.  of  Contr.  100;  Hampden  117  Mass.  568;  Huncke  v.  Francis,  87  N,  J. 
V.  Walsh,  1  Q.  B.  Div.  189;  Reynolds  v.  L.  55;  Wilkinson  v.  Touseley.  16  Minn. 
McKinnev,  4  Kan.  94,  89  Am.  Dec.  602;  299,10  Am.  Rep.  139;  Gilmore  v.  Wood - 
Hardy  V.  Hunt,  11  Cal.  348.  70  Am.  Dec.  cock,  69  Me.  118,  31  Am.  Rep.  256;  McAlIis- 
787.  But  where  the  sukeholder  pays  over  ter  v.  Hoffman^  16  Serg.  and  R.  147, 16  Am. 
the  money  to  the  winner  without  any  Dec.  S.'M.  But  in  a  few  cases  it  has  been 
previous  notice  or  demand  by  the  loser,  he  ruled  that  no  recovery  can  be  bad  where 
IS  not  liable,  for  the  illegal  agreement  has  the  stakeholder  is  not  notified  before  the 
thus  become  executed.  Perkins  v.  Eaton,  happening  of  the  event,  though  the  money 
6  N.  H.15SS;  McCullam  V.  Gourley,8Johns.  has  not  yet  been  paid  to  the  winner. 
147;  Gregory  V.  King.  68  III.  169,  11  Am.  Yates  v.  Foote,  12  Johns.  1;  Johnston  v. 
Rep.  66;  Bates  v.  Lancaster,  10  Humph.  Russell,  37  Cal.  670;  Hill  v.  Kidd,  48  Cal. 
134,  61  Am.  Dec.  696.  If  the  notice  is  given  616.  This  is  the  law  in  Missouri  bv  statute, 
before  the  money  is  paid  over,  it  is  imma-  R.  S.  1889,  §  6216.  And  if  the  otner  party 
terial  whether  at  the  time  of  the  notice  the  has  the  monev  in  his  bands,  the  party  re- 
event  upon  which  the  money  was  staked  scinding  the  bet  before  the  event  happens 
has  or  has  not  happened.  Wheeler  v.  may  recover  it  from  him.  Hickerson  v. 
Spencer,  16  Conn.  27;  Hale  v.  Sherwood,  Benson,  8  Mo.  8,  40  Am.  Dec.  116'  Harper 
40  Conn.  382,  16  Am.  Rep.  87;  Sucy  v.  v.  Cram,  30  Ohio  St.  338,  38  Am.  Rep.  689: 
Foss.  19  Me.  886. 86  Am.   Dec.  766;  Moore  McKee  v.  Maurice,  11  Cush.  867. 

7.V  /r^'  J^  .   ;.^-T,^?.  ^  Hampden  v.  i sSkinner  v.  Henderson,  10  Mo.  205. 

Walsh,  L.  R.  1  O.  B.  D.  192;  Garrison  v. 
McGregor,  51  III.  478:  Fisher  v.  Hildreth, 
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§57.    Benefits  Received  Under  Agreement  Partly 
Performed. 

Where  a  person  promises  to  do  a  certain  thing  and 
his  compensation  is  either  expressly  or  impliedly  de- 
pendent npon  the  thing  being  entirely  performed  by 
him^  a  partial  i>erformance  will  be  of  no  avail  and  he 
can  recover  nothing  npon  the  contract^  In  England 
he  may  not  recover  in  qnasi  contract  for  the  benefits 
the  defendant  has  received  from  the  part  performance.^ 
The  leading  English  case  is  Cutter  v.  PaioelL^  Here 
the  defendant  had  a  ship  which  was  abont  to  sail  from 
Jamaica  to  England  and  wanted  a  second  mate.  In 
answer  to  an  advertisement  a  suitable  person  presented 
himself  in  the  shape  of  Mr.  T.  Gutter,  and  the  defendant 
gave  him  a  note  to  this  effect :  "Ten  days  after  the 
ship  Governor  Parry,  myself  master,  arrives  at  Liver- 
pool, I  promise  to  pay  to  Mr.  T.  Cutter,  the  sum  of 
thirty  guineas,  provided  he  proceeds,  continues  and 
does  his  duty  as  second  mate  in  the  said  ship  from 
hence  to  the  port  of  Liverpool."  The  ship  set  sail  and 
arrived  at  Liverpool  on  October  11th.  Cutter  did  his 
duty  as  second  mate  until  the  20th  of  September,  when 
he  died.  It  was  held  that  his  representatives  could  not 
recover  upoii  the  express  contract,  for  its  terms  were  un- 
fulfilled ;  nor  could  they  recover  upon  a  quwntum  meruit 
for  such  services  as  he  had  rendered,  because  the  terms 
of  the  express  contract  excluded  the  arising  of  any  such 
implied  contract  as  would  form  the  basis  of  a  claim 
upon  a  quoAntum  meruit.     Said  Gbosb,  J. : 

"It  may  fairly  be  considered  that  the  parties  themselves  under- 
stood that  If  the  whole  duty  were  performed  the  mate  was  to  re- 
ceive  the  whole  sum,  and  that  he  was  not  to  receiye  anything  unless 
he  did  continue  on  board  during  the  whole  voyage." 

iHartupee  v.  Crawford,  66  Fed.  Rep.  'Appleby  v.  Myers,  L.  R.  2  C.  P.  661. 

61-  36  T.  R.  890;  2  Smith  Lead.  Gas.  18. 
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In  the  United  States,  it  is  held  that  where  a  contract 
is  not  fully  completed  because  of  sickness  or  death  or 
from  some  cause  over  which  the  party  had  no  control, 
there  may  be  a  recovery  in  quasi  contract  for  the  bene- 
fits conferred  on  the  defendant  by  the  part  i)erform- 
ance.*     And  it  has  been  likewise  held  that  where: 

"The  articles  delivered  were  a  part  only  of  those  agreed  to  be 
furnished  under  a  special  contract  which  was  entire  in  its  nature, 
providing  one  gross  eum  for  the  whole,  yet  the  delivery  of  a  part  of 
the  contracted  articles  only,  and  the  defendant's  acceptance  and  ap- 
propriation of  these,  had  conferred  a  benefit  upon  him,  and  created 
a  corresponding  duty  or  implied  contract,  separate  from,  and  inde- 
pendent of  the  special  contract,  to  pay  what  such  delivered  portion 
was  reasonably  worth;  leaving  to  the  defendant  the  right  to  recoup 
in  this  action,  or  to  recover  in  another  such  damages  as  he  might  be 
able  to  show  he  had  sustained  by  the  plaintiff's  failure  to  perform 
the  special  contract'" 

Under  an  entire  contract  for  the  building  of  a  house, 
if  the  house  is  destroyed  before  its  completion,  the 
builder  can  recover  nothing.®  Here  it  is  clear  that  there 
can  be  no  recovery  on  the  contract,  for  it  has  not  been 
performed ;  nor  on  a  qucbsi  contract,  for  the  defendant 
has  received  no  benefit  from  the  partial  performance.'^ 
Where,  however,  one  has  agreed  for  a  certain  sum  to  do 
work  and  labor  on  a  building  and  after  partly  complet- 
ing his  contract,  the  building  is  destroyed,  it  seems  that 
he  may  recover  the  value  of  his  services  up  to  that  time, 
not  bcKiause  what  he  has  furnished  has  been  of  any  ben- 

4 Wolfe  V.  Hawes,  20  N.  Y.  197;  Green  v.  760;  Partridge   v.   Forsyth,   29   Ala.  900; 

Gilbert,  21  Wis.  895;  Lakeman  y.  Pollard,  Brumby  v.  Smith,  8  Ala.    128;    Newman 

43  Me.  403;  Ryan  v.  Dayton,  25  Conn.  188,  Lumber  Co.    v.  Purdam,  41   Ohio  St.  878; 

65  Am.  Dec.  560;  Hildebrand  ▼.  Am.  Co.,  Tompkins  ▼.  Dudley,  25  N.  Y.  273,  82  Am. 

86  N.  W.  Rep.  268  (Wis.);  Wolfe  v.  Howes,  Dec.  849;  School  Trustees  v.  Bennett,  27 

20  N.  Y.  197,  76  Am.  Dec.  884.    But  there  N.  J.  (L.)  378;  VoRht  v.  Hecker,  95  N.  W. 

can  be   no  recovery  where   the  sickness  Rep.  90  (Wis.);  see  Siegel  v.  Baton  Co., 

could  have  been    foreseen.      Jennings  v.  166  111.  660,  46  N.  B.  Rep.  449. 

Lyon,  89  Wis.  668.    So  the  act  of  the  law  Tjf  the  property  had  been  insured  by  the 

JTonw  V.  Judd,  4  Comst.  412)   and   war  defendant  anil  he  had  collected  the  iiur- 

(Manhattan  Life  Ins.  Co.  v.  Buck.  93  U.  S.  ^nce  then  the  plaintiff  could  recover  to  the 

34)  have  been  held  a  good  excuse.  extent  that  the  defendant  had  profited  by 

s Wilson  V.  Wagor,  26  Mich.  464;  Rich-  his  work.    Cook  v.  McCabe,  63  Wis.  200, 

ards  v.  Shaw,  67  lU.  2S2.  10  N.  W.  Rep.  607. 

•Brecknock  Co.  v.  Pritchard,  6  D.  &  B. 

72 


Digitized  by  VjOOQIC 


CH.  II.  J  EXPBESS  AND  IMPLIED  CONTRACTS.  §58 

efit  to  the  owner  but  because  the  owner  is  considered 
to  have  impliedly  agreed  that  the  building  shall  be  in 
existence  so  that  he  could  complete  the  work,  which 
promise  has  not  been  fulfilled.®  In  Haynes  v.  Baptist 
Church^  A  a^eed  to  make  and  put  in  place  certain 
church  fixtures.  He  was  to  be  paid  on  the  completion 
and  acceptance  of  the  work.  Before  its  completion  and 
acceptance,  the  church  burned  down,  and  it  was  held 
that  A  could  recover  for  as  much  as  he  had  done  up  to 
the  time  of  the  fire,  the  court  saying : 

"The  implied  oontract  on  the  part  of  the  defendant  was  to  have 
and  keep  the  bolldlng  ready  to  receive  these  fixtures  and  to  furnish 
room  therein  for  them  for  such  length  of  time  as  would  reasonably 
be  required  to  put  them  In  place.  The  agreement  to  do  all  this  Is 
as  much  a  part  of  the  contract,  as  if  expressed  therein  In  terms. 
This  the  defendant  failed  to  do.  Besides  this  the  house  was  In  the 
possession,  control,  care  and  custody  of  defendant,  and  the  plaintiff 
had  nothing  to  do  with  its  protection,  further  than  to  be  without 
fault  as  to  its  own  work.  The  contract  was  not,  therefore,  an  abso- 
lute one  to  do  the  work  at  aU  hasards  but  It  was  dependent  upon 
the  assumed  and  implied  conditions  before  stated,  conditions  which 
the  defendant  was  to  perform  and  which  it  did  not  perform.  Ac- 
cording to  the  weight  of  the  American  authority  such  a  contract 
is  severable  to  the  extent  that  the  mechanic  may  recover  for  work 
done  up  to  the  time  of  the  fire." 

§58.     Where  Default  in  Performance  WillftU. 

Where  the  default  in  full  performance  is  the  result 
of  a  willful  refusal,  the  party  is  not  entitled  to  any 
equitable  relief  and  hence  should  not  recoTer  the  bene- 
fits which  the  defendant  has  received  by  his  part  per- 
formance. Therefore,  it  is  almost  universally  held  that 
one  who  haa  agreed  to  do  a  prescribed  thing  for  an- 

•Niblo  V.  Binase,  8  Abb.  App.  Dec.  S75;  but  the  defendant  had  entered  into  iu  use 

Wheelan  t.  Anaonia  Qock  Co.,  07  N.  Y.  and  occupation  and  enjoyed  the  labor  and 

298;  Cleary  t.  Sohier,  ISO  Ma«.  910;  Mollis  material  of  the  plaintifif,  the  latter  was  per> 

▼.  Chapman,  80  Tex.  1;  Weis  v.  Devlin,  07  mitted  to  recover  the  value  thereof.      And 

Tex.  607, 00  Am.  Rep.  88;  Rawson  v.  Clark,  see  Younff  v.  City  of    Chicopee,  7S  N.  B. 

70  111.  060.    In  Lord  v.  Wheeler,  1  Gray  Rep.  08  (Mass.). 

988,  wh»e  the  housewas  destroyed  before  ^gg  mo.  886, 67  Am.  Rep.  418, 

the  repairs  contracted  for  were  completed,  '^ 
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other  for  which  he  is  to  be  paid  a  certain  sum — as  for 
example,  to  build  a  house  or  manufacture  an  article  or 
deliver  goods — can  not  after  partly  carrying  out  his 
agreement  abandon  it  and  sue  for  the  value  of  what  he 
has  performed.*  So  where  a  person  is  employed  for  a 
term  at  a  certain  salary  or  wage  and  before  the  end  of 
the  term  he  willfully  and  without  legal  cause  abandons 
his  employment,  he  can  recover  nothing  for  what  he  has 
done.*     As  well  put  by  Lincoln,  J.  ^ 

"It  cannot  but  seem  strange  to  those  who  are  In  any  degree  famil- 
iar with  the  fundamental  principles  of  law  that  doubts  should  ever 
be  entertained  upon  a  question  of  this  nature.  Courts  of  Justice  are 
eminently  characterized  by  their  obligation  and  office  to  enforce  the 
performance  of  contracts,  and  t6  withhold  aid  and  countenance  from 
those  who  seek  through  their  instrumentality  impunity  or  excuse  for 
the  violation  of  them.  And  it  is  no  less  repugnant  to  the  well-estab- 
lished rules  of  civil  Jurisprudence  than  to  the  dictates  of  moral  sense 
that  a  party  who  deliberately  and  understandingly  enters  into  an 
engagement  and  voluntarily  breaks  it,  should  be  permitted  to  make 
that  very  engagement  the  foundation  of  a  claim  to  compensation 
for  services  under  it" 


1  Cochran  v.  Balfc,  64  Pac.  Rep.  399 
(Colo.);  Springdale  Assn.  v.  Smith,  82  111. 
252;  Riddell  v.  Peck-Williamson  Co.,  09 
Pac.  Rep.  241  (Mont.);  Jennintrs  v.  Camp, 
13  Johns.  91,  7  Am.  Dec.  3(57;  Brown  v. 
Filch,  88  N.  J.  (L.)  418;  Haslack  v.  Myers, 
26  N.  J.  (L.)  284;  Gillespie  Tool  Co.  v. 
Wilson,  123  Pa.  St.  19.  10  All.  Rep.  36: 
Hartman  v.  Meighan,  33  Atl.  Rep.  123 
(Pa.);  Kelly  v.  Bradford.  38  Vt.  86;  Malbow 
V.  Birey,  il  Wis.  107;  Moritz  v.  Larson,  70 
Wis.  569,  36  N.  W.  Rep.  831:  Cohn  v. 
Plumer,  60  N.  W.  Rep.  1000  (Wis.);  Der- 
moit  V.  Jones,  2  Wall.  1. 

sTimberlake  v.  Thayer.  14  So  Rep. 
446  (Miss.);  Turner  v.  Robinson.  5  B.  & 
Ad.  788;  Wright  v.  Turner,  1  Stew.  (Ala.) 
29,  18  Am.  Dec.  36;  Hutchinson  v.  Wet- 
more,  2  Cal.  310,  66  Am.  Dec.  837;  Hogan 
V.  Titlow,  14  Cal.  266;  Eldridge  v.  Rowe,  2 
Gil.  (111.)  91,  43  Am.  Dec.  41;  Angle  v. 
Hanna,  22  III.  429.  74  Am.  Dec,  461;  Swanze 
V.  Moore.  22  111.  63, 74  Am.  Dec.  134;  Mort- 
mann  v.  Lefaux,6  Mart.  (La.)  664.  12  Am. 
Dec.  488;  Miller  v.  Godard,  34  Me.  102,  66 
Am.  Dec.  638;  Almstead  v.  Beale.  19  Pick. 
628;  Hanley  v.  Walker,  79  Mich.  607,  46  N. 
W.  Rep.  &7-  NeUchka  v.  Esterly,  29  Minn. 
146, 12  N.  W.  Rep.  467:  Peterson  v.  Mayer, 
46  Minn.  468,  49  N.  W.  Rep.  246;  Posey  v. 
Garth.  7  Mo.  91,  37  Am.  Dec.  188;  Henson 
V.  Hampton,  82  Mo.  411;  Schneer  v.  Lemp, 

74 


19  Mo.  40;  Webb  v.  Duckeyfield,  13  Johns. 
889,  7  Am.  Dec.  888;  McMillan  v.  Vander- 
lip,  12  Johns.  165,  7  Am.  Dec.  299;  Patnote 
V.  banders,  41  Vt.  66;  Diefenback  v.  Surk, 
66  Wis.  462.  43  Am.  Rep.  79. 

Contra.  The  courts  of  several  sutes 
(following  Britton  v.  Turner.  6  N.  H.  48,26 
Am.  Dec.  713),  permit  a  partial  recovery 
where  the  abandonment  is  willful,  with  a 
right  in  the  defendant  to  set  off  such  dam  • 
age  as  he  may  have  suffered  from  the 
plaintiff's  breach  of  his  agreement.  Dun- 
can V.  Baker,  21  Kan.  107;  Pixler  v.  Nich- 
ols, 8  Iowa  106,  74  Am.  Dec.  296:  Byerlee  v. 
Mendel,  89  Iowa  882- Purcell  v.  McComber. 
11  Neb  209,  38  Am.  Rep.  866;  Coc  v.  Smith, 
4  Ind.  79.  68  Am.  Dec.  618;  Riggs  v.  Horde, 
26  Tex.  Supp.  458,  78  Am.  Dec.  684;  Hollis 
V.  Chapman,  86  Tex.  1.  The  unsoundness 
of  the  doctrine  of  Britton  v.  Turner  is 
effectively  shown  by  Mr.  Keener  In  his 
work  on  Quasi  Contracts,  p.  218-222. 
"Though  an  exception  has  been  made  in 
the  case  of  building  contracts  .  .  .  the 
rule  in  Britton  v.  Turner  has  never  been 
the  rule  in  this  state."  Gruetzner  v.  Aude, 
28  Mo.  (App.)  265;  Banse  v.  Tate,  62  Mo. 
(AppO  160;  Blanton  v.  King,  73  Mo.  (App.) 
148;  Earp  v.  Tyler,  73  Mo.  617;  Lee  v. 
Ashbrook,  14  Mo.  878. 

3 Stark  V.  Parker,  2  Pick.  267. 
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§59.    Money  Paid  for  Use  of  Another. 

Where  one  person  pays  money  for  another  under  cir- 
cumstances which  make  it  right  and  just  that  it  should 
be  repaid,  the  law  implies  a  contract  on  the  part  of  the 
X)erson  benefited  to  repay  it,  without  any  actual  agree- 
ment on  his  part.*  Therefore  when  a  person  has  been 
compelled  by  law  to  pay  money  which  another  waa  lia- 
ble to  pay  and  the  latter  has  obtained  the  benefit  of  the 
payment  he  may  be  compelled  to  repay  the  sum.^  But 
the  payment  must  operate  in  discharge  of  some  liability 
on  his  part,  the  discharge  of  a  mere  moral  obligation  or 
one  not  recognized  in  law  or  in  equity  will  not  create  a 
liability  to  repay .^  And  the  law  does  not  imply  any 
promise  to  repay  one  who  voluntarily  pays  another's 
debt,  for  one  is  not  allowed  to  make  himself  the  creditor 
of  another  by  paying  his  debt  against  his  will  or  without 
his  consent*  If  a  person  to  preserve  his  own  property 
is  required  to  pay  another's  debt  the  latter  becomes  lia- 
ble to  repay  him,*  as  where  one  having  purchased  a 
chattel  discovers  a  lien  upon  it  given  by  the  seller,  and 
pays  it  to  get  a  clear  title,^  or  one  purchases  goods 
which  turn  out  to  have  been  imported  in  violation  of 
the  revenue  laws,  and  pays  the  penalty  to  avoid  their 
forfeiture,^  in  both  these  cases  the  law  creates  a  promise 
on  the  part  of  the  seller  to  reimburse  the  purchaser. 
So  a  surety  discharging  his  principal's  debt  has  an  ac- 

1  Lawaon  Rights.  Rem.  &  Pr.,  f  2649;  ardson  v.  Williamson,  49  Me.  556:  Woodford 

Lewis  V.  Campbell,  8  C.  B.  540;  Moule  v.  v.  Leavenworth,  14  Ind.  811:  Oden  v.  Elli- 

Garrett,L.  R.  7  Ex.  101;  Van  Santen  v.  ott,  lOB.Mon.  818:  Lewis  v.  Lewis,3  Sirob. 

Sundard  Oil  Co.,  81  N.  Y.  171.  580. 

s  Ralston  v.  Wood,  15  111.  169:  58  Am.  s  Exall  v.  Partridge,  8  T,  R.  806;  Ed- 

Dec.  004.  munds  v.  Wallingford,   14  6.  B.Div.Sll; 

3  LawBon  Riffhts  Rem   &  Pr    5  J50.  Johnson  v.  Royal  Mail  Co.,  L.  R.  8  C.P. 

3  Lawson  Klgnts  Kern.  &  ''''m  5  »W.  ^    ^>^^^  ^  Malcolm,  66  N.  V.  868;  Wells  v. 

4  Johnson  V.  Packet  Co.,  L.  R,  3  C.  P.  48;  Porter.  7  Wend.  119;  Graham  v.  Dungan,  2 
Winsor  v.  Savage,  9  Meir.  846;   Seituate  v.  posw  516 

Hanover,  9  Gray,  4a0iBoncro£t  V.  Abbott,  »  am    1       r^wwnou      aa 

8  Allen,  584;  Jones  v.  Wilson,  8  Johns.  434:  *  ^^^^^^  ^-  ^°*^**'  ^  ""°  ^• 

Beach  v.Vanderburgh,lOJobns  a61;Blancb-  t  Summers  v.  Dark,  80  La.  Ann.  98. 
ard  V.  FJrst  Association,  59  Me.  208;  Rich- 
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tion  against  the  principal^  though  the  latter  haa  made 
no  express  promise  to  repay,®  and  likewise  where  one  of 
two  sureties  pays  more  than  his  share.^ 

§60.     Fadlure  of  Consideration. 

Where  money  has  been  paid  for  a  consideration  which 
fails,  the  payor  may  recover  it  back  on  an  implied  con- 
tract to  repay  it,^  as  for  example  where  one  pays  for 
goods  which  the  seller  fails  to  deliver,*  or  pays  money 
on  a  contract  to  convey  a  piece  of  land  and  it  turns  out 
that  the  vendor  has  no  title  to  convey  or  he  refuses  to 
convey.'  But  where  one  has  obtained  the  thing  he  paid 
for,  he  can  not  recover  back  the  purchase  price  merely 
because  it  was  at  the  time  or  has  become  of  no  value.* 
And  where  the  failure  of  consideration  is  only  partial 
and  the  money  paid  is  not  by  the  terms  of  the  contract 
apportionable  with  reference  to  the  performance  of  the 
defendant  there  can  be  no  action  for  the  money.' 

(c) 

PROMISES  IMPLIED  FROM  EXPRESS  ONES. 

§61.    Introductory. 

Every  contract  will  be  construed  by  the  court  to  in- 
clude all  matters  which  it  is  plain  the  parties  intended 

8  Deerinff  v.  Winchelsea,  2  B.  &  P.  870;  *  Devaux  v  Connelly,  8  C.  B.  640;    Man- 

Kimble  ▼.  Cummins,  8  Met.  (Ky.)  pl7\  Clay       ninfir  v.  Humphreys,  8  B.  D.  Smltb  218. 

Y'^^^"^'  ^  ^'-  *»iG**>*>»  I-»?'^*?i'  »  PipWn  V.  James,  1  Humph.  885.  84  Am. 

1  Pick.  118:  Appleton  V.  Bajcom, 3  Mete.  19:       Dec.  &:  Wright  v.  Coles,  8C.  B.  160. 
Powell  V.  Smith,  8Johns.  949;  Ward  T.Hen*  ^  ^v  w    v      ^-^^    i        ^      r-     ^, 

ry.  6  Conn  696.  ^*  ^i'?,^***^5j-  ^r**"»  "^"^^  ^**'  ^' 

-  «         «        «s  •.        .  .^._.    «     *A«i   >A  «  Md.  M,  B7  Am.  Kep.  301. 

»  Russel  V.  Feilor.  1  Ohio  St.  827. 60  Am.  ,  -/„.„  „    oo jl**»    ,  t^«  d*«    im. 

Dec.  8«7;  Moore  v.  Moore,  4  Hawks.  868, 16  „*  T**''^Ti:     k^^^  *  .L^^SnT^P*  "*' 

Am.  Dec.  628;  White  v.  Banks.  21  Ala.  706,  g"°i   \  Silk.   6  Bast.  449;  Whencup  v. 

Rfl  Am   Hm*  2M  Hughes,  L.  R.  8,  C.  P.  78:  Stevens  v.  Cusfa- 

M  Am.  L»ec.  »w.                      ^n  XT   V   ooA  'n^Tl  N.  H.  17;  Way  v.  Cutting,  17  N.  H.. 

I  Chapman  v.  Brooklyn,    40  N.  Y.  880;  ifg  Simmons  ;.  Putnam,  11  W6. 198. 

Johnson  v.  Jennings.  10  Gratt.  1.  60  Am. 

Dec  828;  Griggs  ▼.  AusUn,  8  Pick.  90;  Nast 

V.  Towne,6  Wall.680;  Rnowles  ▼.  Bovill, 

22  L.  P.  Rep.  70. 
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to  express  but  did  not,  and  all  matters  which  the  law 
implies  as  part  of  the  whole  contract 

§62.     Usages  of  Trade  and  Business. 

Eyery  trade,  business  or  calling  has  its  usages ;  and 
persons  who  make  agreements  relating  thereto,  assume 
that  all  the  customary  incidents  of  such  agreements 
shall  be  part  of  the  agreement  and  hence  do  not  ex- 
pressly refer  to  them.  This  is  as  true  in  the  case  of 
written  as  of  oral  contracts.  In  the  hurry  of  bargain  and 
trade  and  in  all  the  transactions  of  busy  men  only  a  por- 
tion of  the  real  bargain  is  actually  written  out.  Only  the 
special  particulars  are  written  out  and  not  those,  mat- 
ters whiclK  each  party  takes  it  for  granted  are  part  of 
the  agreement.^  As  well  put  by  an  English  judge — ^if 
A  was  to  agree  to  sell  B  a  lion  for  a  certain  price,  B 
might  certainly  refuse  to  receive  the  lion  uncaged  and 
with  a  chain  and  collar  like  a  lap  dog,  if  it  were  shown 
to  be  the  custom  to  deliver  wild  animals  in  cages^  even 
though  the  contract  said  not  a  word  about  a  cage.^  In 
a  leading  case?  the  owner  of  a  city  lot  made  an  agree- 
ment with  the  defendant  to  excavate  his  lot  for  a  certain 
sum.  When  the  work  was  done  and  the  contractor 
came  for  his  money,  the  owner  wanted  to  know  where 
the  sand  was  that  he  had  taken  from  the  excavation. 
The  defendant  said  that  he  had  taken  it  away  because  it 
belonged  to  him.  Nothing  was  said  in  the  agreement 
as  to  what  was  to  be  done  with  the  sand  but  the  defend- 
ant proved  a  custom  of  trade  that  in  such  cases  the  sand 
became  the  property  of  the  excavator.  And  it  was  held 
that  this  being  so,  the  court  wotdd  presume  that  the 

1  Lawton,  Utaget  and  Customs,  ff  80,  s  Robertson  v.     Jackson,  t  C.  B.  412. 

^®-  3  Cooper  V.  Kane,  19  Wend.  886. 
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parties  intended  this  to  be  a  term  in  the  contract  though 
not  expressed. 

§63.    Implied  Promises  in  Contracts  of  Sale. 

In  contracts  of  sale  of  personal  property,  the  buyer 
is  held  to  impliedly  warrant  his  title  to  the  chattel,  i.  e., 
that  it  is  his  to  sell  though  he  may  have  made  no  express 
promise  on  the  subject,^  and  while,  as  a  general  rule, 
there  is  no  implied  warranty  of  the  quality  of  the  chat- 
tel where  the  buyer  has  an  opporunity  of  examining  it 
—the  maxim  of  the  common  law  ca^yeat  emptor  apply- 
ing^— ^yet  where  goods  are  sold  for  a  particular  purpose 
(that  purpose  and  not  any  specific  article  being  the  es- 
sence of  the  contract)  there  is  an  implied  warranty  that 
they  are  reasonably  fit  for  that  purpose.^  Where  an 
article  is  ordered  to  be  manufactured,  there  is  an  im- 
plied promise  that  it  shall  be  of  merchantable  quality.* 
Where  goods  are  sold  by  kind  or  description,  there  is 
an  implied  condition  that  the  seller  shall  supply  such 
goods  as  are  commercially  known  under  the  description, 
and  of  a  merchantable  or  salable  quality,  and  in  a  mer- 
chantable state.**  Where  goods  are  sold  by  a  sample 
shown  to  the  buyer,  a  warranty  is  implied  that  the  goods 
delivered  shall  correspond  in  quality  to  the  sample,® 
and  on  a  sale  of  articles  of  food  intended  for  immediate 
domestic  use,  there  is  an  implied  warranty  that  they 
are  wholesome  and  fit  for  food.'' 

1  Morley  v.    Attcnborougrh,  3  Ex.  600;       7  Am.  Dec.  339:  Hoover  v.  Peters,  18  Mich. 
Gross  V.  Kierski,  41  Cal.  111.  6'.  There  is  no  implied  warranty  on  a  sale 

2  Barnard  v.  Kelloj^gr,  10  Wall.  888.  ^o  »  <'«H5'',?*'  *^.S^l^*^°  dealers.  Wiedel- 

•  i-      .        T  ««A     ..  .o«     ^A    A  man  V.  Keller.  49  N.   E.   Rep.  210  (111.); 

3  Gem    V.  Jones.  d2  Gratt.  521,  84  Am.        Hanson  v.  Ha^.e,  78  N.  W.  Rep.  163  (Wis.) 
Rep.  773;  Jones  v.  Just.  L.  R.  3  Q.  B.  197.        Warren  v.  Buck,  42  Atl.  Rep.  5r6  (Vt.)  A 

*  Randall  v.  Newsom,  2  Q.  B.  Div.  108.       water  company,  it  is  held  in  a  recent  case, 
5  Wolcott  V.  Mount,  88  N.  J.      (L.)  496:       ^9^  "°'  warrant  any thinar  as  to  the  quality 

Hawkins  v.  Pembcrton,  51  N.  Y.  198.  of  the  water  it  supplies.  Green  y    Ashland 

a  n    ^*    J       »«     1    \o  w        <«A,*A  Water  Co.,  77  N.W.  Rep.  724   (Wis.).  But 

^  e  Bf^ford  V.  Manly,  13  Mass.  189,7  Am.       the  contrary  has  been  iust  decided  in  En^- 

an  Bra 
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n    *^IiS         ^*       °  ^*      ^^'  ^*^'^  ^"*       tb«  contrary  has  been  just  decided  in  Eng- 

uec.  iSi.  land  as  to  a  saloon  keeper  selling  beer  to  a 

7  Van  Bracklin  v.  Fonda,  12  Johns.  468,       customer.    Wren  v.  Holt,  1  K.  B.  Div.  610 

(1908). 
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§64.     Implied  Promises  in  Contracts  of  Agency 
(md  Service. 

One  who  agrees  to  perform  a  particular  service,  as 
agent,  servant  or  employee,  impliedly  agrees  to  perform 
it  faithfully,  carefully,  and  with  reasonable  skill,^  and 
that  he  will  not  use  to  the  employer's  detriment  any 
private  or  confidential  information  which  he  may  obtain 
during  and  on  account  of  his  employment^  He  who 
offers  his  services  in  alearned  profession  impliedly  prom- 
ises that  he  i>ossesses  and  will  use  reasonable  skill,  judg- 
ment and  diligence  in  his  service.*  Where  one  con- 
tracts with  another  as  agent,  he  impliedly  warrants  to 
that  other  that  he  has  authority  from  his  superior  to 
make  the  contract*  And  a  principal  impliedly  prom- 
ises the  agent  to  reimburse  him  for  any  disbursements 
or  losses  he  may  be  charged  with  in  the  conduct  of  the 
agency.*  All  these  cases  are  illustrative  of  the  general 
principle  that  where: 

"A  relation  exists  between  two  parties,  which  Involves  the  per- 
formance of  certain  duties  by  one  of  them,  and  the  payment  of  re- 
ward to  him  by  the  other,  the  law  will  Imply,  or  the  jury  may  Infer, 
a  promise  by  each  party  to  do  what  Is  to  be  done  by  him."* 


1  Lawson.  Rights,  Remedies  &  Pr.,  § 
270;  Pump  Co.  v.  Mfg.  Co..  84  Mo.  (App.) 
904. 

a  Robb  V.  Green,  2  Q.  B.  Div.  1  816. 

3  As  a  physical)  or  surgeon.  Vanhooser 
V.  Bughoff,  90  Mo.  487;  Ewing  v.  Goode, 
78  Fed.  Rep.  442.  An  optician.  Price  v.  Ga. 
Nun,  11  Misc.  (N.  V. )  74.  A  teacher.  Barn- 

£  rover  v.  Maack,  46  Mo.  (App.  )  407.  A 
wyer.  Goodefroy  v.  Dalton,  t(  Bing.  4(J7; 
Chase  v.  Heaney,  70  111.  266;  Bowman  v. 
Tallman,  87  How.  Pr.  874.  An  architect. 
Maack  v.  Schneider.  67  Mo.  (App.)  431; 
Coombs  V.  Beede,  S**  Me.  187,  86  Atl.  Rep. 
104;  Chapel  v.  Oark,  117  Mich.  688,  76  N. 


W.  Rep.  68.  Or  any  person  undertaking  to 
do  work  requiring  special  skill  Van  Nor- 
thwickv.  Holbine,  86  N.  W.  Rep.  1057 
(Neb.). 

4  Post.  §  194. 

s  On  a  photographer  agreeing  to  take 
a  picture  for  a  customer  there  arises  an  im- 
plied promise  that  the  nes^ative  shall  only 
be  used  for  the  printing  of  such  portraits 
as  the  customer  may  order  or  authorize. 
Pollard  V.  Photographic  Co.,  40  Ch.  Div.; 
Moor  V.  Rugg,  44  Minn.  28,  90  Am.  St. 
Rep.  639. 

•  Morgan  v.  Ravey.  6  H .  &  N.  866;  Lamb 
V.  Evans,  1  Ch.  818  (1893). 
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§65.     The  Different  Kinds  of  Contracts. 

There  is  but  pne  formal  contract,  viz.,  the  deed  or  con- 
tract  under  seal;  all  others  are  simple  contracts  depend- 
ing for  their  validity  upon  the  presence  of  considera- 
tion. Therefore,  contracts  are  divisible  into  two  classes, 
(1)  contracts  under  seal  called  also  deeds  or  specialties, 
and  (2)  contracts  not  under  seal,  called  also  simple  or 
pa/rol  contracts. 

There  is  no  distinct  class  of  contracts  merely  in  writ- 
ing.^ Statutes,  however,  have  been  passed  from  time  to 
time  which  impose  upon  some  simple  contracts  the  ne- 
cessity of  some  kind  of  form,  and  these  stand  in  an  inter- 
mediate position  between  the  deed  to  which  its  form 
alone  gives  legal  force,  and  the  simple  contract  which 
rests  upon  consideration  and  is  free  from  the  imposi- 
tion of  any  statutory  form.* 

iPerrine  v.  Cheeaemao,  11  N.  J.  L.,  10  > As  to  judgments  sometimes  called  con- 

Am.  Dec.  388;  Whitehill  v.  Wilson,  8  P.  &  tracu  of  record,  see  ante  i  46. 
W.406;  Subler  V.  Cowman,  7  Gill.  &  J. 
384. 
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I. 

Contracts  Under  Seal. 

§66.     Introductory. 

The  formal  contract  of  our  law  is  the  contract  under 
seal.  It  is  called  a  formal  contract,  because  it  derives 
its  validity  from  its  form  alone,  and  not  from  the  fact 
of  agreement,  nor  from  the  consideration  which  may  ex- 
ist for  the  promise  of  either  party.  The  subject  of 
deeds  belongs  to  a  work  on  Real  Property  and  not  to 
a  work  like  this  on  the  general  subject  of  Contracts. 
We  shall  therefore  consider  briefly  in  this  place  how 
the  deed  is  made,  what  are  its  chief  characteristics  as 
distinguished  from  simple  contracts,  and  under  what 
circumstances  it  is  necessary  to  contract  under  seal. 

§67.     Contract  Under  Seal — How  Made. 

A  deed  must  be  in  writing  or  printed  on  paper  or 
parchment^  It  must  be  signed,  sealed  and  delivered. 
At  common  law  signing  was  not  essential,  but  in  the 
United  States  it  is.*  A  seal  was  always  necessary,  which 
at  common  law  was  an  ^4mpression  on  wax  or  paper  or 
some  other  tenacious  substance  capable  of  being  im- 
pressed,''^ and  thus  a  printed  impression  of  a  seal  on  a 
paper  is  not  a  seal  ;*  nor  a  scrawl  with  a  pen  f  nor  a 
slit  in  the  parchment  with  a  ribbon  run  through  it*  In 
some  States,  by  statute,  a  scrawl  is  sufficient,''  while  in 
some  the  necessity  of  a  seal  has  been  abolished.^ 

1  Law8on  Rights,  Rem.  &  Pr.,  %  2.226.  '  Warren  v.  Lynch,  6  Johns.  245;  Hen- 

a  Lawson  Rights,  Rem.  &  Pr.,  %  8270.  ^^'^^^  ▼•  BrifiTRS.  15  Neb.  469. 

3  4  Kent.  Com.  462:  Pcrrinc  v.  Cheese-  •  Duncan  v.  Duncan,  1  Watts,  328. 

man,  11  N.  J.  (L.)  14:  19  Am.   Dec.  388;  ?  Stimson*8  American  Sutute    Law,  § 

Tasker  v.  Bartlett,  5  Gush.  859;  Warren  v.  1566. 

Lvnch,  5  Johns.  846;  Pease  v.  Lawson,  33  s  SUmson's  American     Statute  Law,  f 

Mo.  86.  1665.  For  the  history  of  the  origin  and  the 

«  Mitchell  ▼.  Union  Life  Ins.  Co.,  46  Me.  abolition  of  the  seal,  see  88  Am.  Law  Rev. 

106,  71  Am.  Dec.  689;  Richard  ▼.  Boiler,  26. 

6  Daly,  460. 
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Witnesses  are  not  essential  to  the  validity  of  a  deed 
unless  required  by  statute,®  though  as  a  matter  of  cau- 
tion and  for  the  easier  proof  of  its  execution  it  is  bet- 
ter to  have  a  deed  attested.^^  And  in  a  number  of 
States,  by  statute,  witnesses  are  necessary  to  the  val- 
idity of  a  deed  between  the  parties,"  and  where  these 
are  in  force,  such  attestation  is  essential  to  a  valid  con- 
veyance.^2  g^  ^here  a  statute  requires  deeds  to  be  ex- 
ecuted in  the  presence  of  two  witnesses,  a  deed  executed 
in  the  presence  of  one  only  is  void.^^ 

Delivery  is  essential  to  give  effect  to  a  deed,  whether 
it  be  founded  on  a  consideration  or  not.^*  Without  de- 
livery all  the  preceding  formalities  are  unavailable;^^ 
with  delivery  the  deed  becomes  absolute,  and  cannot  be 
defeated  by  the  grantor  by  any  subsequent  act,  unless 
by  virtue  of  some  power  contained  in  it,  or  for  fraud  or 
the  like.^®  Delivery  is  effected  either  by  actually  hand- 
ing the  deed  to  the  other  party  to  it,  or  to  a  stranger  for 
his  benefit,  or  by  words  indicating  an  intention  that  the 
deed  should  become  operative  though  it  is  retained  in 
the  possession  of  the  party  executing." 

Acceptance  by  the  grantee  is  likewise  essential,  for 
the  title  will  not  pass  until  the  deed  has  been  accepted,^® 
and  the  grantee  must  accept  before  the  rights  of  third 
parties  have  intervened ;  otherwise,  he  will  take  subject 
to  their  rights.^*  But  acceptance  is  presumed  where 
the  instrument  is  beneficial  to  the  grantee.*® 

B  4  Kent  Com.  451:  Reinhart  v.   Miller,  is  Yoonffe  v.  Gaildeau.8  Wall.  641:  Fish- 

22  G*.  402,  68  Am.  Dec.  506;  Dole  v.  Thur-  er  v.     Beckworth,  30  Wis.  66;  Brown  v. 

low,  12  Mete.  166;   Meuley  v.  Ziegler,  29  Brown,  66  Me.  816. 
Tex.  86;  Long  v.  Ramsey,  1  S.  A  R.  72.  ,6  Lawson  Rights,  Rem.  &  Pr..  §  2276. 

I  oDole  V.  Thurlow,  12  Mete.  166.  i ,  Lawson  Rights,  Rem.  &  Pr..  $  2276. 

I I  Lawson  Rights,  Rem.  &  Pr.,  |  28n.  i  eCabett  v.  Norcross.  86  N.H.  99:  Mitch- 
1 «  Meybem   t.  Strong,  6  Minn.  177,  80  ell  v.  Ryan,  3  Ohio  St.  877;  Comer  v.  Bald- 
Am.  Dec.  441;  Crane  v.  Keeder,  21  Mich.  win,  16  Minn.  172;  Dikes  v.  Miller,  24  Tex. 
24,  4  Am.  Rep.  480.  417;  McFadden  v.  Eisensmidt,  29  Tenn.  567: 

1 »  Clark  V.  Graham.  6  Wheat.  577.  g«"  v^armers'  Bank.  11  Bush,  84, 21  Am. 


i«Van  Amringe  v.  Morton,  4  Whart.88S, 


Rep.  205. 


84  Am.  Dec  517; Jones  v.  Jones,  6  Corm^.'  ^  ' »  Bell  v^  Farmers'  Bank,  11  Bush  34,  21 

111,  16  Am.  Dec.W;  Fay  v.  Richardson.  7  ^m.  Rep.  906;  Parmelee  v.  Simpson,  5  Wall. 

Pick.  91;  Gorham  v.  Meechem,  88  Vi.  281;  «• 

Sannders  v.  Blythe,  112  Mo.  1.  >o  Lawson  Righu,  Rem.  &  Pr.,  f  8276. 
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When  a  deed  is  delivered  on  a  condition  that  it  is  not 
to  take  effect  until  something  happens^  during  such 
period  it  is  termed  an  escroio,  but  immediately  upon  the 
fulfillment  of  the  condition  it  becomes  operative  and 
acquires  the  character  of  a  deed.^^  A  delivery  in  es- 
crow can  only  be  made  to  a  third  person.  If  made  to 
the  grantee,  or  to  the  grantee's  agent  only,  it  is  not  an 
escrow,  and  parol  evidence  that  it  was  conditional  is  in- 
admissible f^  nor  is  it  an  escrow  where  the  grantor  re- 
tains the  right  of  control  over  it.^^  The  escrow  takes 
effect  immediately  upon  the  performance  of  the*  condi- 
tion without  any  formal  delivery  over  by  the  depositary. 
The  latter  becomes  at  once  the  agent  or  trustee  for  the 
grantee.** 


§68.     Estoppel  hy  Deed, 

Statements  made  in  a  simple  contract,  though  strong 
evidence  against  the  parties  to  the  contract,  are  not  ab- 
solutely conclusive  against  them.  Statements  made  in 
a  deed  are  absolutely  conclusive  against  the  parties  to 
the  deed  in  any  l^al  proceedings  between  them  taken 
upon  the  deed. 

"The  principle  Is  that  where  a  man  has  entered  Into  a  solemn 
engagement  by  and  under  his  hand  and  seal  as  to  certain  facts,  he 
shall  not  be  permitted  to  deny  any  matter  he  has  so  asserted."^ 

Such  a  prohibition  to  deny  facts  is  termed  an  es- 
toppel.^ 

«»  Lawton  Righu,  Rem.  &  Pr.,  §  2277.  i  Taunton,  J.,  in  Bowman  v.  Taylor,  t 

1 2  Lawaon  Righte,  Rem.  &  Pr.,  §  2277.  ^d.  A  Ell.  278. 

z »  Campbell  v.  Thomas,  42  Wia.  487,  24  „  »  Lawson  Riffhta,  Rem.  &  Pr.,  %mii  Van 

Am   B»rr^97               ^^  RensscUer  V.  Kcamcjr,  11  How.822;  Gecrv 

Am.  Kep.  «T.                                „^  -  ^  V.  Stlmp«>n.  60  Me.  186:  Beers  v.  Beers,  22 

1 4  Couch  V.  Meeker,  2  Conn.  8«,  7  Am.  Mich.42rSage  v.  Jones,  47  Ind.  122;  Howard 

pec.  274;  Pniuman  v.  Baker,  80  Wis.  644,  „^  Massengale.  13  Lea, 577:  DobbiA  v.  Cru- 

11  Am.  Rep.  M2.  jrer,  108  111.  188;  Green  ▼.  CUrk,  18  Vt.  158. 
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§69.    Merger. 

Where  two  parties  have  made  a  simple  contract  for 
any  purpose,  and  afterwards  have  entered  into  an  iden- 
tical engagement  by  deed,  the  simple  contract  is  merged 
in  the  deed  and  becomes  extinct^ 

§70.     Cantrdct  Under  Seal  VaJid  Without 
Consideration. 

A  gratuitous  promise,  i.  e.,  one  for  which  the  promi- 
sor obtains  no  consideration  present  or  future,  is  bind- 
ing if  made  under  seal,  though  the  same  promise  would 
be  void  if  made  verbally,  or  in  writing  not  under  seal.' 

In  most  States  by  statute  want  of  consideration  may 
be  shown  in  defense  to  an  action  on  a  sealed  instru- 
ment,^ the  presence  of  a  seal  being  only  presumptive 
evidence  of  a  consideration.  But  under  these  statutes 
if  the  seal  is  used  for  the  purpose  of  making  binding  a 
gratuitous  promise  where  no  consideration  was  in- 
tended, it  will  be  held  to  have  that  eflfect* 

§71.     In  What  Cases  Contract  under  Seal  Necessary. 

It  is  not  necessary  that  a  person  shall,  in  making  a 
contract,  employ  a  deed,  except  in  those  cases  where 
that  form  is  required  either  by  the  rules  of  the  common 
law  or  by  statute.  There  are  cases  in  which  the  com- 
mon law  demands  that  a  contract  shall  be  made  under 

1  See  post.  sStim.Am.  St.  Law,  41S1;  Wing  v.Chase, 

1  Page   V.  Trugart,  2  Mass.  169,  8  Am.  J»  Me.  8W;  C««c  ▼•  BroughtonJllWcnd. 

Dec.  41^  Smith  t.  Smith.  36  Ga.  184,  W  Am.  !<»;  Grayv.  Hadldnspn.  l^ay,  278;  Solo- 

Dec.  76i:   Mcaanahan  v.  Henderai>n,  2  A.  ^o"  J-  /f  ^"?^«*  Binn.  232;  McCarty  v. 

K.  Mariii  888,  18  Am.  Dec.  412;  Cusack  v.  Beach,  10  Cal.  461. 

White.  2  Mill,  279, 12  Am.  Dec.  889:Saund-  s  Aller  t.  Aller.  40  N.  J.  (L.)  446;  Bender 

ersv.Blythe,  112  Mo.  1;  McMillan  V.Ames,  t.  Been,  78  la.  283;  Candor's    Appeal,   27 

88  Minn.  287.  Pa.  St.  110. 
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seal  and  these  are:  (a)  gratuitous  promises,    (b)    con- 
tracts of  corporations,  (c)  conveyances  of  real  estate. 

(a)  A  gratuitous  promise  or  contract  for  which  there 
is  no  consideration  must  be  made  by  deed,  otherwise  it 
will  be  void.^ 

(b)  The  common  law  rule  as  to  contracts  made  with 
corporations  was  that  a  corporation  am  only  he  hound 
hy  contracts  under  the  seal  of  the  corporation.  A  cor- 
poration being  a  fictitious,  not  a  natural  person,  some 
evidence,  it  was  said,  is  required  that  the  aggregate  of 
individuals  composing  it  is  really  bound  to  that  which 
the  contract  purports  to  promise,  and  this  evidence  is 
supplied  by  the  use  of  the  seal  common  to  the  corpora- 
tion. But  this  requisite,  in  the  United  States  at  least, 
cannot  be  said  any  longer  to  exist,  for  it  is  now  well  set- 
tled that  the  contracts  which  a  corporation  has  the 
power  to  make  may  be  made  in  the  same  manner  that  a 
natural  person  would  make  them,  in  the  absence  of  any 
special  restriction  in  the  charter.^ 

(c)  A  deed  is  essential  to  convey  the  l^al  title  to 
real  property.'  Whether  this  was  a  common  law  re- 
quisite or  not*  it  is  certain  that  the  word  conveyance 
always  meant  a  sealed  instrument^  and  the  statutes  of 
the  diflferent  States  generally  require   this   formality.® 

11. 

Simple  Contracts. 
§72.    Simple  Contracts. 

Having  discussed  the  contract  which  acquires  val- 
idity by  reason  of  its  form  alone,  we  pass  to  the  con- 

1  See  post,  §  M.  ^See  Tiedeman  on  Real  Prop.,  §  78S. 

sBank   of   Columbia    v.    Patterson,   7  *McCabe  v.  Hunter.  7  Mo.  8M. 

Cranch.  2W:  Lawson  Rights.  Rem.  &  Pr.,  «see  Kin«ley   v.  Holbrook,  45   N.  H. 

5  405.  811,  M  Am.  Dec.  178. 

sCroweU  v.  Mauglis.  7  111.  419,  43  Am. 
Dec.  m.  See  Whiting  v.  Sweet,  22  N.  H. 
10,  &8  Am.  Dec.  228. 
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tract  which  depends  for  its  validity  upon  the  presence 
of  consideration.  In  other  words,  we  pass  from  the 
formal  to  the  simple  conti^t,  or  from  the  contract  un- 
der seal  to  the  parol  contract,  so  called  because,  with 
certain  exceptions  to  which  reference  will  now  be  made, 
it  can  be  entered  into  by  word  of  mouth.  A  contract 
(subject  to  the  cases  just  noted  where  it  is  required  to 
be  made  under  seal,  and  subject  to  the  caaes  in  the  next 
section  where  it  is  required  to  be  evidenced  by  a  writ- 
ing) is  therefore  perfectly  valid  though  entered  into  by 
word  of  mouth.  Its  terms  may  be  more  difficult  to 
prove  than  they  would  be  were  they  in  writing — ^but  the 
agreement  is  not  ill^al  because  it  is  oral. 

§73.     Contracts  Required  to  he  in  Writing. 

The  only  contracts  which,  in  the  absence  of  a  statute, 
are  required  to  be  in  writing,  outside  of  those  requiring 
a  seal,  are  bills  of  exchange  and  promissory  notea  The 
necessity  of  writing,  as  evidence  of  agreement  or  as 
giving  validity  to  the  agreement,  is,  except  in  these 
cases,  purely  statutory.  The  most  important  statute 
of  this  class  is  the  statute  of  frauds  of  29  Charles  II, 
two  sections  of  which  (the  4th  and  17th)  have  been  sub- 
stantially re-enacted  in  most  of  the  states.^ 

III. 

The  Statute  op  Frauds,  Fourth  Section. 

§74.     Introductory. 

The  fourth  section  of  the  statute  of  frauds  enacts 
that: 

1  As  to  other  cases  where  a  writing;  is  es-  debt  made  durinfc  infancy  and  an  acknowl- 

sential,  the  statutes  of  the  state  where  the  ed^ment  of  a  debt  barred  by  statute;  in 

contract  is  made  mutt  be  consulted.    By  Missouri  an   acceptance  of  a  bill  of  ex- 

the  Federal  statutes  assignments  of  patents  chang^e     (Dickinson   v.    March,    67    Mo. 

and  copyrights;  by  the  statutes  of  many  of  (App.)  S68;  Scudder  v.  Bank,  91  U.  S.  (400) 

the  states  a  promise  of  an  infant  to  pay  his  must  be  in  writing. 
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**No  action  aJtaU  he  brought  (1)  to  charge  any  executor  or  admin- 
istrator upon  any  special  promise  to  answer  damages  out  of  his 
own  estate;  or  (2)  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  person;  or 
(3)  to  charge  any  person  upon  any  agreement  made  in  consideration 
of  marriage;  or  (4)  upon  any  contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them;  or  (6)  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof;  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith 
or  some  other  person  thereunto  by  him  lawfully  authorized." 

This  statute  which  takes  its  name  from  its  original 
title,  "An  act  for  preventing  of  frauds  and  perjuries,'^ 
was  passed  to  remove  the  difficulty  which  the  courts  fre- 
quently found  in  determining  the  truth  where  one  party 
set  up  an  oral  agreement  and  the  other  party  denied 
that  such  an  agreement  had  ever  been  mada  To  insure 
more  reliable  evidence  as  well  as  to  remove  the  tempta- 
tion to  parties  to  swear  to  what  was  not  true  was  the  ob- 
ject of  the  statute. 

This  section  of  the  statute  will  be  considered  under 
three  heads,  viz.:  (a)  The  kinds  of  contracts  included 
in  it;  (b)  The  form  required  by  the  statute;  (c)  The 
effect  of  non-compliance  with  its  provisions. 

(a) 

WHAT  C50NTBACTS  AEB  WITHIN  THE  STATUTE. 

§75.     Special  Promise  hy  Executor  or  Administrator. 

An  executor  or  administrator  may  sue  or  be  sued 
upon  obligations  devolving  upon  him  as  representative 
of  the  deceased,  and  it  is  his  duty  to  carry  out  the  direc- 
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tions  of  the  deceased  in  respect  to  legacies  and  to  distri- 
bute the  estate  according  to  the  laws  of  descent  and  dis- 
tribution. But  he  is  not  bound  to  pay  out  his  money^ 
his  liabilities  being  limited  by  the  assets  of  the  estate  in 
his  hands.  But  if  for  any  reason  he  chooses  to  prc«nise 
to  answer  damages  out  of  his  own  estate  the  promise 
must  be  in  writing.^ 

§76.    Promise  to  Answer  for  ^^Debt,  Default  or  Miscar- 
riage of  Another" 

(a)  In  order  to  fall  within  this  clause  there  must  be 
a  deht  of  another^  and  hence  the  statute  does  not  refer 
to  an  indemnify,  or  promise  to  save  another  harmless 
from  the  results  of  a  transaction  into  which  he  enters  at 
the  instance  of  the  promisor.* 

Therefore  a  promise  by  C  to  indemnify  B  if  he  be- 
comes bail  or  surety  for  A  is  not  within  the  statute.* 

In  other  words,  there  must  be  three  parties  in  con- 
templation ;  A,  who  is  actually  or  prospectively  liable  to 
B,  and  C,  who  in  consideration  of  some  act  or  forbear- 
ance on  the  part  of  B  promises  to  answer  for  the  debt, 
default,  or  miscarriage  of  A.* 

(b)  The  "other,"  t.  e.,  the  original  debtor,  must  be 
primarily  liable.     If  the  original  debtor  be  discharged, 

iMetc.  Conu-M  160;  Bellows  v.  Sowles,  Doyle  v.  White,  90  Me.  841,  46  Am.  Dec. 

S7  Vt.  164;  McKeany  v.  Black,  117  Cal.587,  110;  Taylor  v.  Drake.  4  Strob.  481.  53  Am. 

49  Pac.  Rep.  710  (Gal.).  Dec.  680. 

lAndersoo  v.  Spence,  72  lod.  315,  87  Am.  sR^ader  ▼.  Kingham,  13 C.  B.  (N.  S.)d44, 

Rep.  16);  Aldrich  ▼.  Ames,  9  Gray  76;  Bar-  overrulinfir  Green  v.  Creswell,  10  Ad.  & 

ry  V.  Ranion,  12  N.  Y.  462.  Ell.  460  and  earlier  English  cases.    Ander- 

«The  debt  must  not  be  the  debt  of  the  "21?  \.  SP«nce,  72  Ind.  815,  37  Am.  Rep. 

promisor   or   the   debt  of   the   promisee.  V^i  ?f*''^>;i  ST*^^"*''**  ^^o^^"?,'  ^\f} 

Windell  V.  Hudson,  102  Ind.  621;  fiailev  v.  ^m.  Dec.  1^;  Beaman  v.   Russell  20  Vt. 

Bailey.  66  Vt.  896;  breen  v.  Esles.  83  ilo.  ??\^l^"o?o"i^'*'  "JT^^^oV*  ?^°»;*^"' 

887;  OnderhUl  V.  Gibson,  2  N.   ft.  862.  9  JJ  J°»»"S;.,?*2»  6  Am    ^^fx^.x  .^^"J"' 

Am.  Dec.  82;  Corbett  v.  Cochran,  8  rfill  May  v.  Williams.  61  Miss.  126.  48  Am.  Rep. 

(S.  C.)  41,  80  Am.  Dec.  848;  Jones  v.  Hard-  ??:  »«»*«  J-  ^^r*"®"'   *•   M?*   ^*    ^* 

etty,  10  Gill  &  J.  404.82  Am.  Dec.  180;  Cur-  Gamer  ▼.  Hudfnns,  46  Mo.  897. 

tiST.  Brown,  6  Gush.  461;  Dows  ▼.  Sweet,  « Rose  v.  Wollenberg,   31  Oreif.  269,44 

120  Mass.  828;  Eddy  v.  Roberu.  17  111.  407;  Pac.  Rep.  882. 
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the  promise  becomes  an  independent  contract,  is  not 
within  the  statute,  and  need  not  be  in  writing.** 

"In  case  one  says  to  another,  'Deliver  goods  to  A,  and  I  wiU  pay 
you/  it  is  binding,  though  by  parol,  because  A,  though  he  receives 
the  goods,  is  never  liable  to  pay  for  them.  But  if,  in  the  same 
case,  he  says,  'I  will  see  you  paid,'  or  'I  will  pay,  if  he  does  not,'  or 
uses  words  equivalent,  showing  that  the  debt  is  in  the  first  instance 
the  debt  of  A,  the  undertaking  is  collateral,  and  not  valid,  unless  in 
writing."* 

To  ascertain  whether  an  understanding  to  pay  the 
debt  of  another  is  collateral  or  original,  the  inquiry  is : 
To  whom  was  the  credit  given  at  the  time  of  the  sale  and 
delivery  of  the  goods  ?^  The  original  and  collateral  ob- 
ligations may  come  into  existence  at  the  same  time  or 
-at  different  times.  It  makes  no  difference  whether  the 
promise  is,  "if  you  will  let  A  have  the  goods  I  will  see 
you  paid"  or  "if  you  will  not  sue  A  for  six  months  for 
what  he  owes  you  I  will  see  you  paid."® 

(c)  The  liability  of  the  third  party  must  be  contin- 
uous. If  there  be  an  existing  debt  for  which  a  third 
party  is  liable  to  the  promisee,  and  the  promisor  un- 
dertakes to  be  answerable  for  it,  the  contract  need  not 
be  in  writing  if  its  terms  are  such  that  it  effects  an  ex- 
tinguishment of  the  original  liability.* 

(d)  The  promise  must  be  made  to  the  creditor  and 
not  to  the  debtor  himself.^ ^ 


sAnderaon  v.  Davis,  9  Vu  196,31  Am.  inaon,  84  Mino.  410:  Langdon  v.  Richard- 

Dec.  612;  Watson  v.  Jacobs,  29  Vt.  171;  son,  58  Iowa  610;  Bugbee  v.  Kendricken, 

Spann  v.  Baltzell,  1  Fla.  801, 46  Am.  Dec.  180  Mass.  487;  Boyce  v.  Murphy.  91  Ind.  1, 

346;  Warren  v.  Smith.  34  Tex.  484.  76  Am.  46  Am.  Rep;  667. 

Dec.  116;  Andre  v^Bodman,  18  M a  841,  71  sCole  v.  Hutchison,  84  Minn.  410:  Mall- 

6"-  %•  R?!'    ^*"*^,t,''T>^?*^**^'?;  ^^  ory  V.  Gillett,  21  N.  V.  412. 

Miss.  110,  67  Am.  Dec.  197;  Packer  v.  Ben-  ;_  ,            „-.^  .     ,     ,-,...    ^  «, 

ton,  85  Conn.  848,  95  Am.  liec.  249;  Maurin  •Palmer  v.  Witcherly,  15  Neb.  98;  Teiers 

V.  ^ogelberg,  87  Minn.  28, 6  Am.  St.  Rep.  ^-    ^amborn,  43  Ohio  St.  144-  Carlisle  v. 

QlK     »         **                                             •*  Campbell,  78  Ala.   247;    Meriden    Co.   v. 

-XT  »            D       .       o  M  .     iMv.   o^  A  Zingsen,  48  N.  Y.  247:  Howell  v.  Field.  70 

T.l^?^Vi;SSlSi'l"'niJjiii^'if  ^""i  Ga.'*692;'Wood    v.    dorcoran.    1  AUen  406; 

Dec.  148:  Blrkmyer  v.  Darnell,  Salk.  27;  1  f^^^dt  v.  Runde,  59  111.  98, 

Sm.    Lead.    Gas.    67;     Rotmann  v.  Pohl-  *                * 


main,  28  Mo.  (App.)  809;  Lusk  v.  fhroop,        r^'^^^lif'^^S^  J«^c»'  I*  .Vt.   1»»86  Am 
69  N.  k.  Rep.  629T1U.).  Dec-^,380:  Alger^J.   S«>v.lle,J^ Graj; 895; 

rer  V. 
66;  C 

V.  ^ 
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-^ n^mi^    01   utA    o»n  i/wi  a-.  Meyer  v.   Hartman,   72  111.  442;  Rabber- 

7Myer  v  Graflain.  81   Md.  350, 100  Am.  ^^n  v.  Wiskamp,  54  111.  177;  Eastwood  v. 

Dec.    W;  Greene   v.    Burton,   59  Vt.  423;  Kenvon,  11  Ad.  *  E.  488:  Gricn  v.  Estes, 

<9rant  v.  Wolf,  84  Minn.  83;  Cole  v.  Hutch-  q2  Mo.  387. 
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(e)  The  liability  of  the  promisor  must  be  to  answer 
for  the  debt,  default  or  miscarriage  out  of  his  own 
property.  Therefore  if  the  promisor  has  funds  or  goods 
in  his  hands  belonging  to  the  debtor,  from  which  or 
from  whose  proceeds  he  has  authority^  ^  and  is  under  a 
duty  ^^  to  pay  the  debt,  the  promise  is  not  within  the 
statute,  because  the  debt  is  really  to  be  paid  by  the 
debtor;  the  responsibility  aBSumed  by  the  promisor  be- 
ing that  of  a  trustee  for  the  creditor.** 

(f)  The  promise  must  not  be  merely  incidental  to  a 
transaction,  where  the  main  intent  of  the  promisor  is  to 
promote  some  interest  of  his  own**  as  where  the  holder 
of  a  promissory  note  transfers  it  for  value  and  guaran- 
tees the  payment  of  the  note;**  or  where  an  agent  (cal- 
led a  del  credere  agent)  undertakes,  for  an  increased 
commission,  to  sell  the  goods  of  his  employer  and  guar- 
antee the  solvency  of  the  purchasers;*®  or  where  the 
creditor  of  a  third  person  has  some  lien  or  advantage 
for  securing  the  debt  which  incumbers  the  property  or 
may  injuriously  affect  the  interests  of  the  promisor,  and 
the  promise  is  made  in  consideration  of  the  relinquish- 
ment of  such  lien  or  advantage.*^ 

(g)  The  statute  includes  liabilities  arising  out  of 
wrong  as  well  as  out  of  contract.  Thus  where  A 
wrongfully  rode  the  horse  of  B  without  his  leave,  and 


I  iGower  v.  Stuart,  40  Mich.  747;  Frame  i  »Cardell  v.  McNicl,  81  N.  Y.  S86;  Milks 

▼.  Aufirust,  88  111.  494.  v.  Rich.  80  N.  Y.  969;  Dows  v.  Swett,  1S4 

itFullam   V.    Adams.   87   Vt.   8»1.  397;  Mass.  148;  Darst  v.  Bates,  96  111.  513. 

Belknap  v.  Bender,  76  N.  Y.  446,  451;  Ack-  i«Wolf  ▼.   Koppel,  6  Hill  468,  8  Denio 

ley  ▼.  Parmenter,  98  N.  Y.  425,  480.  368|Couturier  v.  Hastie,  8  Bxch.  40;  6  H. 

1 3WaH  V.   Wait,  88  Vt.  850;  Harley  v.  L.  673;  Swan  v.  NwmhhJ  Pick.  890;  Sher- 

Qeveiand,  4  Cow.  485i;  Eddy  ▼.  Roberts,  17  "^^^  ▼•  Stone,  14  N.  Y.  267. 

111.   605;   Prather  ▼.  Vineyard,  9  111.  40:  i '  Fitzgerald  v.  Dressier,  7  C.  B  (N.  S.) 

Walden  ▼.  Karr,  88  111.  49.    A  promise  to  874;   Wills  v.  Brown,  118  Mass.  187:  Mall- 

accept  a  bill  of  exchange  is  not  within  the  ory  ▼.  Gillett,  81  N.V  418;  Prime  ▼.  Koehl- 

sutute.    Scudder  ▼.  Bank,  91  U.  S.  406;  er,  77  N.  Y.  91;    Crawford  v.  King,  64  Ind. 

Hall  ▼.  Cordell,  14J  U.  S.  116;  Cordell  ▼.  6;  Eddy  v.  Roberts,  17  III.  608;  Scott  v. 

Hall,  84  Fed.  Rep.  866.  White,  71  III.  887;  Borchsenius  v.  Canutson, 

i4Benj.  Princ.  of  Contr.  40;  Bellows  v.  ^^  I"-  ®:  Pow«r  v.  Rankin,  114  III.  58. 
Sowles,  97  Vt.  164;  Muller  v.  Riviere,  69 
Tex.  640,  46  Am.  Rep.  994. 
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killed  it,  and  C  promised  to  pay  B  a  certain  sum  in  con- 
sideration of  his  forbearing  to  sue  A,  this  was  held,  a 
promise  to  answer  for  the  miscarridge  of  another 
within  the  meaning  of  the  statute.^® 

§77.    "Agreements  in  Consideration  of  MarridgeJ^ 

The  agreement  here  meant  is  not  a  promise  to  marry 
(the  consideration  for  this  is  the  promise  of  the  other 
party ),^  but  a  promise  to  make  a  payment  of  money  or 
a  settlement  of  property  in  consideration  of,  or  condi- 
tional upon,  a  marriage  actually  taking  place.^ 

§78.      "Interest  in  or  Concerning  LandsJ^ 

The  meaning  of  "a  contract  or  sale  of  lands,  ten- 
ements and  hereditaments"  is  clear  enough  and  is  ar- 
rived at  when  once  we  know  what  is  meant  by  lands, 
tenements  and  hereditaments.  And  these  terms  have  a 
precise  meaning  in  the  law,  as  any  work  on  Real  Prop- 
erty will  show.  They  denote  the  subject  of  real  as  dis- 
tinguished from  personal  property,  t.  e,,  goods  and 
chattels.  Every  one  knows  what  land  is;  tenements 
include  every  species  of  real  property  which  may  be 
held,  or  in  respect  of  which  a  person  may  be  a  tenant,^ 
while  ^^hereditaments"  is  employed  in  conveyances  af- 
ter ^lands''  and  "tenements"  to  include  everything  of 
the  nature  of  realty  which  they  do  not  cover.^  There- 
fore a  verbal  contract  for  the  purchase  or  sale  of  land, 

i8Kirkham  V.  Martcr,  2  B  &  Aid.  618;  v.  Henry,27  OhIoSt.  Itt;  Cavlor  v.  Roe, 
Duffy  V.  Wunsch,  42  N.  Y.  248;  Combs  v.  99Ind.  1;  Chase  v.  FUz,  m  Mass.  859; 
Harsbaw,  83  N.  C.  198.  Flenner  v.  Flenner. 20  Ind.  564;  McAnnulty 

I  Short  ▼.  Stotts,  68  Ind.  89;  Withers  v.  ;,•  ^t*^^"")^'^^*?  "^-  ^-.^^fy^  ^vFi!'**"' 

Richardson,  5  T.  B.  Mon.  94,  17  Am.  Dec  JJ,  U.  b.  479;  White  v.  Bigelow,  154  Mass. 

44;  Clark  v.  Pendleton,  20  Conn.  495 ;  Black-  **»• 

burn  V.  Mann,  85  111.  222;  Lewis  ▼.  Tap-  i  Abb.  Law  Diet.  548. 

man,  46  AU.  Rep.  469  (Md.).  t  Raoalje  &  L.  Law  Diet.  603. 

«  Finch  ▼.  Finch,  10  Ohio  St.  501;  Henry 
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OP  of  any  kind  of  real  property,  is  clearly  within  the 
Btatute.^  While  it  is  not  so  easy  to  determine  what  is 
an  "interest  in  land'^  within  the  meaning  of  this  section 
it  is  certain  that  the  contract  must  be  for  a  snbstandal 
interest  in  land,  and  not  for  arrangements  preliminary 
to  the  acquisition  of  an  interest,  or  for  a  remote  and  in- 
appreciable interest* 

As  to  the  produce  of  land  a  distinction  is  made  be- 
tween what  are  called  fructvs  industrialea  or  growing 
<!rops  of  annual  culture  raised  by  the  industry  of  man, 
and  growing  grass,  timber  or  fruit  upon  trees,  called 
fructus  naturales,  which  come  to  man  by  the  course  of 
nature,  unaided  by  his  own  exertions.  The  former  are 
r^arded  as  chattel  interests  and  not  within  the  stat- 
ute.*^ As  to  fructus  naturales,  if  the  contract  for  their 
mle  contemplates  the  passing  of  the  property  thereon 
before  it  is  severed  from  the  soil,  it  is  a  sale  of  an  inter- 
est "u  land,®  while  if  the  crops  are  to  be  delivered  as 
goods  and  to  pass  no  title  until  severed,  the  contract  is 
not  within  the  statute,  and  no  writing  is  required  J 

But  the  subject  of  this  section  is  one  which  belongs 
to  the  law  of  Real  Property  rather  than  to  the  law  of 
Contract 


3  Lawson't  Riffbu,  Rem.  &  Pr.«  f  3984; 
WilUams  ▼.  GitMon,  81  Ala.  288,  6  Am.  St. 
Rep.  868. 

«MarIey  v.  Bonis.  8  Col.  800;  Horner  ▼. 
Frazier,  W  Md.  1;  Miller  v.  Roberu.  18 
Tex.  16,  67  Am.  Dec.  688;  Burrell  v.  Root, 
40  N.  Y.  406;  Mabagan  v.  Mead,  69  N.  H. 
laO:  Bruce  v.  Hastinirt,  41  Vt.  880,  98  Am. 
Dec.  502;  Snyder  v.  Wolford.  88  Minn.  175, 
63  Am.  Rep.  82:  Tillit  v.  Treadwell,  117 
Ala.  446. 22  So.  Rep.  988:  Russell  v.  Brigffs, 
69  N.  B.  Rep.  803  (N.  Y.).  A  contraa  to 
£ive  A  a  certain  amount  over  a  fixed  sum 
if  he  finds  a  purchaser  for  B\  land  is  not 
within  the  sutute.  Heyn  ▼.  Phillips,  37 
Cal.689. 

s  Davis  ▼.  McFarland,  87  Cal.  684,  99 
Am.  Dec.  840;  Whipple  ▼.  Foot.  2  Johns. 
418;  Marshall  ▼.  Ferinison,  88  Cal.  66; 
Northern  ▼.  State,  1  Ind.  113;   Graft  v. 


Fitch.  68  111.  878;  Ross  v.  Welch.  11  Gray 
268;  Bvans  v.  Roberts,  6  B.  &  C.  829.  But 
see  Kerr  v.  Hill,  27  W.  Va.  676. 

•Green  v.  Armstrong,  1  Den.  560;  Slo- 
cumv.  Seymour,  86  N.J.  (L.)  188:  White 
V.  Foster,  16  Gray  441;  Pattison's  Ap- 
peal, 61  Pa.  St.  804;  McClintock's  Appeal, 
71  Pa.  St.  366;  Powers  v.  Clarkson,  17  Kan; 
818;  Crosby  ▼.  Wadsworth.  6  Bast.  608. 
Walton  V.  Lowry,  74  Miss.  484,  81  So.  Rep. 
884. 

1  Leake  on  Contracts,  862;  Clafflin  t. 
Carpenter,  4  Met.  580,  38  Am.  Dec.  381; 
Poor  V.  Oakman,  104  Mass.  816;  Purner  v. 
Piercy,  46  Md.  212,  17  Am.  Rep.  691;  Bayas- 
see  ▼.  Reese,  4  Met.  (Kj.),  378,  83  Am. 
Dec.  481:  Vulcevich  v.  Skinner,  77  Cal.  389; 
Hirth  V.  Graham,  60  Ohio  St.  67,  88  N.  B. 
Rep.  90- Leonard  v.  Medford,  86  Md.  666, 
87  Atl.  Rep.  866. 
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§79.    Agreements  not  to  Be  Performed  Within  a  Year. 

This  phrase  refers  to  such  contracts  only  as  are  in- 
capable on  their  face  of  being  completely  performed 
within  a  year  from  the  time  they  are  entered  into.^ 
Thus  a  contract  of  service  for  a  year  to  begin  on  a  future 
day^  is  within  the  statute  and  so  of  a  lease  for  one  year 
to  b^in  in  the  future.'  A  contract  which  by  its 
terms  cannot  be  performed  within  a  year  is  not  taken 
out  of  the  statute  because  it  may  be  terminated  or  de- 
feated within  the  year.*  Although  the  agreement  is  not 
likely  to  be  or  not  expected  to  be  or  not  actually  per- 
formed within  one  year  from  the  making  thereof,  still 
it  does  not  come  within  the  statute,  unless  it  cannot  by 
any  possibility,  be  completed  within  a  year.*^ 

The  law  on  this  subject  is  well  summed  up  in  an 
Iowa  case  in  these  words : 

"It  l8  not  Bufflcient  to  bring  a  case  within  the  statute  that  the  par- 
ties did  not  contemplate  performance  within  a  year;  bat  there  most 
be  a  negation  of  the  rig^t  to  perform  It  within  the  year.  This  may 
be  shown  by  an  express  stipulation  in  the  contract  that  it  shall  not 
be  performed  within  that  time;  by  an  express  stipulation  to  be  occu- 
pied more  than  that  time  in  the  performance;  by  a  contract,  the 
terms  of  which  can  not,  by  possibility,  be  performed  within  the  year; 
by  a  contract  the  terms  of  which  show,  though  not  in  express  lan- 
guage, that  the  party  has  no  right  to  perform  it  within  the  year. 
Unless  a  contract  comes  within  one  of  these  classes  it  is  not  within 
the  statute."* 

1  Boydeli  ▼.  Dnimmond,  11  East  142;  Fo-  s  Peter  v.  Compton,  Skin.  363,  1  Sm.  L. 
ote  V.  Broeraon,  10  Vt.  S38, 38  Am.  Dec.  206;  Cas.  883;  Lyon  v.  King.  11  Mete.  411, 46  Am. 
Lockwood  V.  Barnes, 8  Hill  128, 88  Am.  Dec.  Dec.  819;  Worthey  v.  Jones,  11  Gray  170,71 
680;  Crosswell  ▼.  Crane,  7  Barb.  900:  Weir  Am.  Dec.  098;  Blandingr  v.  Sargent,  88  N. 
V.  Hill,  2  Lans.  282;  Amburger  v.  Marvin.  H.  289, 66 Am.  Dec.  721 ;  Laphan  v.  Whipple. 
4  B.  D.  Smith,  396:  Thisler  ▼.  Mackey,  6  8  Mete.  87,  41  Am.  Dec.  487;  Moore  ▼.  Fox,. 
Kan.  App.  217,  47  Pac.  Rep.  126;  Bain  v.  10  Johns  344,  6  Am.  D.  888;  Peters  v,  West- 
McDonald,  111  Ala.  267.  20  South.  Rep.  77:  burgh,  19  Pick.  864.  81  Am.  Dec.  142;  Lin-^ 
Hand  v.  Osgood,  107  Mich.  56.  64  N.  W.  scott  ▼.  McEntire,  16  Me.  901,  83  Am.  Dec. 
Rep.  867;  Moody  v.  Jones,  37  S.  W.  Rep.  879  602;  Gadsden  v.  Lance,  1  McMuell  Bq.  87. 
(Tex.).  87  Am.  Dec.  548;  Homer  v.  Frazer,  66  Md. 

t  Sutcliflfe  V.  AUantic  Mills,  18  R.  I.  480.  Ji  ^ent  v.  Kent,  g  N.  Y.  660;  Frazer  v. 

Ao  Awn    R»n  5tO  Gatcs,  118  111.  99;  McPhcrson  V.  Cox.96  U. 

,  T  1*  '**P-r!:  ^     ^„„,       ,«.  ..XT  xir  S.  404;  Walker  V.  Johnson,  96   U.   8.   494; 

3  Jclett  V.  Rhode.  48  Minn.  166.  45  N.  W.  Cowles  v.  Warner,  22  Minn.  449. 

Rep.  18;  Lowers  ▼.  Winter,  7  Cow.  268.  -  m  •    a*         r    ^  r^  wr  n.       ^  t 

/».  n  w  -.     ^.   r  t.   OA  .K  A  _  •  BJ*»r  Town  Lot  Co.  v.  Walker.  99  la.. 

4  Meyer  ▼.  Roberts, 46  Ark.  80.  66  Am.       4n 

Rep.  5(97. 
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Therefore  the  following  are  not  within  this  clause 
of  the  statute : 

(a)  Agreements  to  be  performed  on  the  happening  of 
a  contingency  which  may  or  may  not  arise  within  a 
year.''  As  an  agreement  to  pay  a  certain  sum  of  money 
at  another^s  death,  for  he  may  die  within  the  year,®  op  to 
pay  money  upon  the  return  of  a  ship  which  might  re- 
turn within  a  year,  although  the  ship  in  fact  did  not  re- 
turn within  two  years;*  or  to  pay  a  sum  of  money  to  a 
person  on  the  day  of  his  marriage,  although  the  mar- 
riage did  not  take  place  within  a  year,^^  or  to  marry,  no 
time  being  mentioned,  for  it  might  take  place  within  a 
year^^  or  an  insurance  policy  on  goods  for  three  years — 
for  the  loss  and  hence  the  promise  to  pay  may  occur  at 
any  tima*^ 

(b)  Agreements  to  pay  money  or  render  service 
until  a  specific  contingency  arises — where  it  may  arise 
within  a  year,  as  an  agreement  to  work  for  another  for 
an  indefinite  period.^*  to  support  a  person  during  life, 
or  to  educate  a  child ;  for  such  person  may  die  within 
the  year,  in  which  event  the  agreement  would  be  per- 
formed :^*  or  to  employ  a  person  as  long  as  he  could 
do  his  work  properly  ;**^  or  the  promisor  had  work  for 
him^*  or  an  agreement  to  labor  for  a  company  "for  the 

f  Trustees  of  Baptist  Church  V.  Brooklyn  i3  Hill  v.  Jameson,  16  Ind.  195.  79  Am. 

Fire  Ins.  Co.,  19  N.  Y.  805;  Roberts   v.  Dec.  414- Peters  v.  Westburgh,  19  Pick.  864, 

Rockton  Co.,  7  Mete.  46:  Updike   v.   Ten-  81  Am.  Dec.  l42. 

brook,  82    N.  J.    (L.)  106;  Houghton    v.  1 4  Murphy  v.   0»Sullivan,  11  Jur.    (Ir.) 

HouRhton,  14  Ind.  665;  Blakeney     v.  Goo-  n.  S.  111.  14  W.  Rep.  407;  Heath  v.  Heath. 

^^«'  *>  2^i^  St.  850-  Gonzales  V.    Carter,  gl  Wis.  223;  Bull  v.  Mc  Crae,  8  B.  Mon.  422: 

?  T^^'  I?'  Jon«»  Y-  ??y^J;o*^rPt°  ^*-  lilf  •  B«»  V.  Hewitt,  24  Ind.  280;  Harper  v.  Har- 


Cole  V.  Singrwly,  60  Md.  848;  Hcflin  v.  Mil-  j^,  57  ind.  54^:  Kent  v.  Kent,  sTn.  Y.  660; 

ton,  69  Ala.  854:  Niagara  Fire  Ins.  Co.  y.  Hutchinson  v.  Hutchinson,    46  Me.   154; 

?'^r2i^«^5?o^4  ^  2S^^  o-  iS^°**'  X*^  Dresser  v.  Dresser,  86  Barb.  678-  Blake  v. 

*"?-•  ?&  ^  ^-  £  »?/Pi-n?^  ?fi^^'5*°'^£°-  Co»«»  22  Pick.  97:  Howard  v.  feurgen,    4 

V.  Callaghan.  82  Md.  106. 88  Atl.  Rep.  460.  D^ni,  137;  Weatherford  v.  R.  Co.,  aSs.  W. 

•Updike  ▼.  Tenbrook,  82  N.  J.  (L.)  105;  Rep.  869  (Tex.);  Eiserman  v.  Schneider, 

Kent  V.  Kent,  62  N.  Y.  660, 20  Am.  Rep.  608;  37  Atl.  Rep.  628  (N.  J.). 

JUson  ▼.  Gilbert.  26  Wis.  687.  7  Am.  Rep.  1  sHarrington  v.  R.  Co.,  60  Mo.  (App.)228. 

^^*  So  a  promise  by  a  railroad  to  retain   the 

•  Anonymous,  1  Salk.  280:  Clark  v.  Pen-  plaintiff  in  its  employ  so  lon^  as  be  should 

dieton,  90  Conn.  496.  remain  disabled  from  an  injury  received; 

10  Peter  v.  Compton,  Skin.  858.  Sm.  L.  inasmuch  as  recovery  mifirht  happen  with- 

a.  Si          ^""t"""'  """"•  *~*  ^"'-  ^  in  a  year.  East  Tenn.  R.  Co.  v.  Suub,  7 


Cas.288. 
>  1  Nichote  V.  Weaver,  7  Kan.  878. 


Lea.  897. 


,.c-i_^ii^T      ^  r^    ,       ^    .A  i«Camig  V.  Carr,  167Ma8S.544,46N.E. 

1  >  Springfield  Ins.  Co.  v.  De  Jarnett,  19       Ren.  117. 


South.  Rep.  995  (AU.). 
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term  of  five  years,  op  so  long  as  A  shall  continue  to  be 
agent  of  the  company  ;"^^  or  a  contract  of  partnership 
without  any  fixed  time  for  its  continuance,  and  the  busi- 
ness of  which  may  be  completed  within  a  year;^*  or  an 
agreement  whose  terms  are  not  to  be  performed  within 
a  year  but  which  gives  either  party  an  option  to  deter- 
mine it  within  a  year.** 

(d)  Contracts  not  to  do  certain  acts,  as  for  instance 
not  to  engage  in  a  certiedn  business  for  a  term  of  years 
or  an  indefinite  term^^  as  they  are  only  personal  en- 
gagements to  forbear  doing  certain  acts,  not  stipulat- 
ing for  anything  beyond  the  promisor's  life,  and  impos- 
ing no  duties  upon  his  l^al  representatives,  and  would 
be  fully  performed  if  the  promisor  died  within  the  year. 

(e)  Contracts  which  may  be  performed  within  a  year 
on  one  side,  though  they  cannot  be  performed  within 
a  year  on  the  other.^* 

(f)  Agreements  where  everything  that  is  to  be  done 
under  them  is  to  be  done  within  the  year  except  the 
mere  payment  of  money.*^ 

It  is  held  that  this  clause  of  the  statute  applies  to 
agreements  to  marry^'  but  not  to  contracts  concerning 
lands  or  any  interest  therein.^* 

1 7 Roberts  V.  Rockbottom  Co., 7  Mete.  46.  promise  is  not  to  be  performed  within  the 
IS  Jordan  v.  Miller.  75  Va.  442.  Z«^'  ^hc  contract  «s  wUhin   the  stotute. 
,•».  ;         ^r  •  i..\o..  VT  V   itft   o*  VT  o  Whipple  ▼.  Parker,  29  Mich.  876:  Sheehy 
isBlake  V.  Voight,  184  N.  Y.  69,  81  N.  E.  y,  Xdarene,  41  Vt.  541,  98  Am.  bee.  ^; 
Rep.  366.  Prar  t.  Sterlinfir,  99  Mass.  461;  Montague 
soHillv.  Jameson,   16  Ind.  196,79   Am.  v.  Garrett,  8  Bush  297;  Broad  well  v.  Get- 
Dec.  414:  Lyon  v.  Ktng,  11    Mete.  411,   46  man,  2  Denio  87.  But  the  party  has  a  rem- 
Am.  Dec.  219:  Doyle  v.    Dixon,  97  Mass.  edy  not  on  the  contract,  but  on  an  implied 
«12.  93  Am.  Dec.    80;  Worth    v.  Jones,  11  assumpsit.    Whipple  ▼.  Parker,  29   Mich. 
Gray  168,  71  Am.  Dec.  696;  Richardson  v.  875. 

Pierce,  7  R.  I.  830.  a  a  Curtis  v.  Saffe,  86  111.  22;  Worden  v. 

siDonellan  ▼.  Reed,  8   B.  &   Aid.   809;  Sharp.  56  111.  104;  Donellan  ▼.  Reed.  3  B.  & 

Bracegirdle  v.  Heald,  1  Barn.  &  Aid.  727;  A.  899. 

BlandW  V.  Sargent,  88  N.  H.^,  66  Am.  ts  Derby  v.  Phelps,  3  N.  H.  616;  Law- 
Dec.  720;  Smalley  v.  Greene,  62  la.  241,  86  rence  v.  Cook,  66  Me.  190;  Ullman  ▼.  Mey- 
df?  ^^P„,^®I'^^Sif"*?  ^-  SSi**!''^/^;,??  er,  lOFed.  Rep.  241;  Nichols  v.  Weaver, 
Wis.  696;  Wolke  v.  Flcminfr.  103  Ind.  110;  7  Ran.  877;  Contra:  Lewis  v.  Tapman.  44 
Jones  V.  Hardesty,  10  G.  &  J.  404;  Berry  v.  Atl.  Rep.  469  (Md.). 
Doremus,  80  N.  J.  (L.)  899;  Compton  v.  •4ir,ii„  u.,«i..:„„  az.  j^a  rcm  m  a-> 
Martin,  6  Rich.  14;  Holbrook  v.  Armstrong,  o  * '^|11.''r"S!JL^K  wilkl  «^Tn!?  ^S* 
10  Me.  81 ;  Mackcy  v.  Thisler.  58  Pac.  Rep-  ^.l^'^'  §iS,^*'q  I h?^  Pr  *  ?Jr  5*?*  1m' 
767  (Kan.).  Some  couru.  however,  hold  ^""u^J-^J  ^i'l^^^/^  ^-^uL^ 
that  althoigh  that  which  one  of  the  parties  f  "°!1-  T^' t*lJ*.  v^^"*?  n^k?*?'*!? 
to  the  a^cSnent  is  to  do  is  all  to  hi  done  ^-  ^h  aS  nSS^ilJ.  wSJaPv  OhlS* 
within  5ie  year,  still    if  the  other  party's  Y.  ^^^^'  Dec.  866;  Whiting  v.  Ohlert, 

96 


Digitized  by  VjOOQIC 


CH.  III.]  THE  FORM.  §  81 

§80.     Other  Agreements  Which  are  and  are  not . 
Within  the  Statute. 

Some  courts  have  construed  the  words  of  the  stat- 
ute "no  action  shall  be  brought*'  aB  applying  only  to  a 
plaintiff  who  is  suing  on  an  agreement  and  not  to  a  de- 
fendant who  sets  up  an  oral  promise  by  way  of  defense 
or  set-off.*  But  the  majority  of  the  courts  hold  that 
the  oral  agreement  in  cases  within  the  statute  is  as 
invalid  when  set  up  by  a  defendant  as  when  sued  on  by 
a  plaintiff,  because  a  different  construction  would 
lose  sight  of  the  very  purpose  of  the  statute.* 

A  promise  which  arises  by  operation  of  law  is  not 
within  the  statute;*  nor  a  parol  declaration  of  trust  in 
lands  ;^  nor  instruments  created  under  and  deriving 
their  obligation  from  special  statutes,  without  the  ac- 
ceptance or  assent  of  the  party  for  whose  ultimate  bene- 
fit they  were  given  ;*  nor  executed  contracts  or  contracts 
which  have  been  fully  performed.® 

(b) 

FORM  REQUIRED  BY  THE  STATUTE. 

§81.     General  Principles. 

The  agreement  is  not  void  because  not  put  in  writing 
as  required  by  the  statute.  The  only  effect  of  a  non- 
compliance with  the  provisions  of  the  statute  is  simply 
that  no  action  can  be  brought  until  the  omission  is  made 
good.  The  parties  may  carry  out  their  oral  engage- 
ments if  they  please,  but  the  court  will  not  hear  evi- 

1  Abbott  ▼,  Inskep.  20  Ohio  St.  89:  Phil-       68  Md.  70;  McGinnis  v.  F^nandes.  196  111. 
brook  V.  Belknap,  6  Vt.  888;  Mack  v.  Braggr,       388;  Hart  well  v.  Younff,  67  Hun  472. 

**  ^'-  *"•  »  Smith  ▼.  Bradley,  1  Root  150;  Good> 

s  Carricifton  ▼.  Roou,  2  M.  ft  W.   248;       win  v.  GUbert,  0  Mass.  610. 

^^liBL^\\  ^  rJmlfl  ^T^?«I;n^*i«  *  Wiser  v.  Allen,  93  Pa.  St.  817. 

come,  6  Gray  41;   Comes  v,    Lamson,   16  .  t^.     ..    .        »v.   .         ........  «_ 

Conn.  246;  Scotten  v.  Brown.  4  Harr.  884;  *  Doohttle  v.  Dininny.  81  N.  Y.  860. 

Sennett  r.  Johnson,  10  Pa.  St.  386;  Taeue  •  Swanzey  v.  Moore,  23  111.  63,  74  Am. 

▼.  Hayward,  25  Ind.  427:  Bemier  v.  Cabot  Dec.  184;  Nutting  v.  McCutcheon,  5  Minn. 

Man.  Co.,  71  Me.  506;  Baker  v.  Lauterbach,  883:  Stone  v.  Denntson,  18  Pick.  1;  James 

»  V.  Morey,  44  111.  362. 
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dence  of  any  agreement  within  the  statute  of  frauds  un- 
less it  is  put  in  the  form  required  by  the  statute.^ 

The  refusal  of  a  party  to  fulfill  his  promise  to  put  it 
in  writing  is  not  such  a  fraud  as  will  take  the  contract 
out  of  the  statute  of  frauds.^  A  contract  required  by 
the  statute  of  frauds  to  be  in  writing  cannot  be  subse- 
quently modified  by  parol.^  The  statute,  if  relied  on  as  a 
defense,  must  be  pleaded,  or  it  will  be  deemed  waived.* 
Its  benefits  are  personal  and  can  be  relied  on  only  by 
the  parties  or  their  privies.**  The  agreement  may  be 
made  at  one  time  and  the  memorandum  of  it  at  any  sub- 
sequent time®  between  the  formation  of  the  agreement 
and  the  commencement  of  an  action.'' 

§82.    Memorcmdum  Must  Show   Complete  Agreement. 

The  note  or  memorandum  must  contain  the  terms  of 
a  complete  agreement  between  the  parties,  and  if  any 
essential  term  is  wanting  the  memorandum  is  insuffi- 
cient.^ This  will  be  so  if  it  appears  therefrom  that 
some  of  the  details  of  the  contract  remain  to  be  settled 
between  the  parties.^ 

The  memorandum  may  be  any  kind  of  a  writing;  as 
for  example,  a  letter;'  an  invoice  or  bill  of  goods;*  brok- 

1  Lawson  Rights,  Rem.  &  Pr.,  §  2321 ;  ment,  9  M.  &  W.  36;  Lucas  v.  Dixon,  22  Q. 

Newton  v.  Bronson,  18  N.  V.  587;  Gale  v.  B.  Div.  367.  But  as  the  action  is  not  brought 

Nixon,  6  Cow.  445- Bird  v,  Munroe,  66  Me.  on  the  memorandum,  but  on  the  contract. 

387;  Heideman  v.  Wolf  stein,  12  Mo.  (App.)  would  it  not  be  more  logical  to  hold  that  it 

366;  Townsend  v.  Hargravcs,  118  Mass.  834;  might  be  made  after  the  commencement  of 

Chicago  Dock  Co.  v.  Kinzie,  49  111.  289;  the  action  if  before  it  is  necessary  to  offer 

Montgomery  v.  Edwards,  48  111.  181.  it  in  evidence  to  prove  the  contract?  See 

2Caylor  v.  Roc,  99  Ind.l;  Davis  v.  Stam-  T'.*^*™*"'  Sales.  §  72;  Remington  v.  Lin- 

bauRh,  168  111.  657,  46  N.  B.  Rep.    170.  thicum.  14  Pet.  92. 

3  Abell  V.  Munson,  18  Mich.  806, 100  Am.  ,  }  ^^h  9°"V^'  ^L^^^u^i,^'  ^^^^i^J 

Dec.  165:  Piatt  v.  Butcher,  112  Cal.  634,  44  Jp^ns.  899, 3  Am  Dec.  609;  Abell  v.  Radcliflf, 

Pac.  Rep.  1060.  *3  Johns.  297,  7  Am.  Dec.  877. 

*  Maybee  v.  Moore.  90  Mo.  840;  McClure  ^  ^  ^^^l^V  ^-  WiHams.  C2  Mich.  60,  4  Am. 

v.  Otrich,  118  111.  320.  St.  Rep.  814. 

5  Chicago  Dock  Co.  v.  Kinzie,  49  111.  289;  „  '  J*,5 ^'f? VvK"^*'  ^/^^'^L  »:  Napier  v. 

Heuser  v.  Lament.  66  Pa.  St.  811;  CabiU  v.  French,  40  N  Y.  Sup    Ct.  122;  Peabody  v. 

Bigelow,  18  Pick.  869.  51^7,^7; -?\?-  ^'  *^'  Spangler  v.  Danforth, 

?  /^i.'      v:™  «  n^«.  A.K  «ft  I»-  162;  Moss  v.  Atkinson.  44  Cal.  8. 


•  Gale  V.  Nixon,  6  Cow.  446. 

f  Bird  V.  Munroe,  66  Me.  887;  Bill  v.  Ba- 
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ers^  bought  and  sold  notes  f  or  an  entry  on  the  hockn  of 
the  party  making  it.®  It  need  not  be  addressed  or  deliv- 
ered to  the  other  contracting  party,^  for  it  may  be  con- 
tained in  a  letter  addressed  to  a  third  person®  op  in  an 
answer  or  pleading  in  some  other  cause.* 

"By  keeping  constantly  In  mind  that  It  was  not  the  primary  object 
of  the  statute  to  confer  a  personal  privilege  upon  a  party  to  enable 
him  at  his  pleasure  to  become  recreant  to  his  agreement  (though 
It  can  be  used  In  that  way)  but  was  rather  to  prevent  others  from 
forcing  a  spurious  contract  upon  him  by  false  swearing,  It  becomes 
apparent  that  whenever  the  party  himself  puts  the  terms  of  the 
contract  In  writing,  the  full  purpose  of  the  statute  has  been  ob- 
served."** 

While  no  particular  form  is  required  of  the  memo- 
randum/^ and  it  is  not  necessary  that  all  the  details  of 
the  agreement  shall  be  given,  yet  it  must  state  the  con- 
tract with  reasonable  certainty  (so  that  the  substance 
of  it  can  be  understood*  without  having  recourse  to 
parol  proof)"  either  directly  from  the  writing  itself,  or 
by  reference  to  some  other  instrument,  record,  or  other 
matter  by  which  such  certainty  may  be  had ;"  and  parol 
evidence  is  admissible  for  the  purpose  of  identifying  the 
subject-matter  to  which  the  writing  refers.** 

The  note  or  memorandum  may  consist  of  several  writ- 
ings, if  they  are  sufficiently  connected  together  by  in- 

s  Goom  V.  Aflalo,  C  Barn.  &  C.  117;  New-  Dec.  671:  McConnell  v.  Brillbart,  17  111.  864, 
berry  v .  Wall,  84  N.  Y.  576;  Grcclcy-Burn  •        66  Am .  Dec.  661 . 

***?  ^°\T*  S^%°'  ^i5?-  ^PP-  **^*  ®"*°^  i 'Bailey  v.  ORdcn,  8  Johns.  899.  8  Am, 

V.  Barrett,  144  Mass.  156.  Dec.  D09;  Abcll  v.  Radcliff,  8  Johns.  Ch. 

e  Johnson  v.  Dodffson,  2  M.  &  W.  668;  297.  7  Am.  Dec.  877;   Hazard  v.  Deny,  14. 

Ar^us  Co.  V.  Albany, 66  N.  V.  496;  Tufts  v.  Allen  487,  92  Am.  Dec.  790;  Egffleston  v. 


Plymouth  Co.,  14  Allen  407.  Waener,  46  Mich.  610:  Tice  v.    Freeman, 

'  Welford  v.  Beazely.  3  Atk.  503;  Drury  S  Win"  889;  Peck  v.  Vandemwic,  99  N.  Y. 

V.  Young,  58  Md.  546,  42  Am.  Rep.  348.  ^5  ^^*iX7'  oS?*^*^'  ^  U°-  ^'  J^'"*^^* 

./-••_          u  11     ^  t    t>   <i-ot  M  Wood.  7  Mo.  887;  Fry  V.  Piatt,  82  Kan.  62; 

•Gibson  V  Holland,  LR  1 C.  P.  1;  Moore  gmith  v.  Shell.  88  Mo.  215;  Gray  v.  Smith 

V.   Montcastlc.  61  Mo  426;  Cunningham  v.  75  p^d.  Rep.  585;     Ringer  v.  iioltzclaw, 

WillUms,  48  Mo.  (App.)  629.  112  Mo.  619. 

•  Jonw  V.  Lloyd,  117  111.  597;  Gordon  v.  ,  sAtwood  v.  Cobb,  16  Pick.  227,  26  Am- 

Green,  10  Ga.  684.  But  not  ma  deposition  d^c.  657;  prazer  v.  Howe.  106  111.  663. 

made  involuntarily.  Cash  ▼.  Clark,  61  Mo.  ,^_              _        .      -„       -./»  *,^  1, 

rAoo  ^640  »* Barry  v.  Coombe,  1  Pet.  640;  Tallman 

,«  A    u      r^    r.  ^H^     rA       x «,«  V.  Franklin.  14  N.  Y.  584;  Mead  v.  Parker, 

10  Cash  V.  Clark,  61  Mo.  (App.)  642.  5,5  Miss.  418;  McConnel  r.  Brillhart,17111. 

1  iHawley  v.  Brown,99  Mass.  646,  96 Am.  854;  Cossit  v.  Hobbs,  66  111.  231;  Oliver  v. 

Hunting,  44  Ch.  D.  206. 
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ternal  reference,  or  by  being  so  physically  attax^hed  as 
to  indicate  an  intention  to  make  them  a  part  of  the  mem- 
orandum^^ and  parol  evidence  is  admissible  to  apply 
the  references  and  to  identify  the  writings  referred 
to.^®  But  several  writings  cannot  be  connected  by 
parol  evidence  only,  without  any  internal  reference  or 
connection,  for  the  purpose  of  making  a  note  or  mem- 
orandum to  satisfy  the  statute." 

§83.     Must  Show  Parties. 

The  memorandum  of  the  contract  must  show  who  are 
the  parties  to  it.^  Thus  where  A  promised  B  that  he 
would  answer  for  the  debt  of  C,  but  the  memorandum 
of  the  promise,  though  signed  by  A,  did  not  contain  the 
name  of  B  it  was  held  to  be  insufficient.  **No  docu- 
ment," it  was  said  in  that  case;  "can  be  an  agreement  or 
a  memorandum  of  one,  which  does  not  show  on  its  face 
who  the  parties  making  the  agreement  ara'^*  But  a 
description  of  one  of  the  contracting  parties,  though  he 
be  not  named,  will  let  in  parol  evidence  otherwise  in- 
admissible to  show  his  identity.*  So  where  A  as  agent 
for  B  enters  into  a  contract  with  C  In  his  own  name,  0 
may  prove  that  he  has  really  contracted  with  B,  who 
has  been  described  in  the  memorandum  in  the  character 
of  A.* 

isTallmanv.  Franklin,  U  N.Y.  684;  Orne  i  Champion  v.  Plumer.   1  B.  &  P.  «»: 

V.  Cook.  81  111.  288.  Sherborne  ▼.  Shaw,  1  N.  H.  157.  8  Am.  Dec. 

1  epeck  v.Vandemark.  99  N.  Y.  29;  Mort-  f :  McConnell  v.  BriUhart,  17 111. 854:  Graf- 

on  V.  Dean,  13  Mete.  886;  Whelan  v.  Sulli-  J?  V  S!i°S»"^  JL^o^'  ^^'  ^^"ffi^^l''- 

van,  102  Mass.  204:  Doughty  v.  Manhattan  gfgf '    «J    Mlrni.   272;  Carrick  v.  .Minckc, 

BreW.  Co.,  101  N.  'y.  644*  Thayer  v.  Luce,  «J  ^°- ^^PfiU^A  Mfntz  v^  Neuwitter.  m 

22  Ohio  St.  02;  Rhoadea  ▼.  Castncr,  12  Al-  N.  Y.  491,  25  N.  E.  Rep.  1044. 

len  180:  0*Donnell  v.  Leeman.  48  Me.  158.  <  Williams  v.  Lake,  2  B.  &  B.  840. 

i7Boydell  v.   Drummond.    11  Bast   142;  3  Jones  ▼.  Dew,  142  Mass.  130:  Pessen- 

Boeckelerv.  McGowan,  12  Mo.  (App.)  607:  den  v.  Mussey,  11    Gush.    127;   Dykes   v. 

O'Donnel  v.  Leeman,  48  Me.  158:  Tallman  Townsend,  24  N.  Y.  57;  Thornton  v.  Keely 

V.  Franklin,  14  N.  Y.504;  North  ▼.  Mendel,  17  111.  854:  McConnell  v.  Brilhart,  17 HI. M4. 

IS«^*;i^'  ^*'L^J^/'^°yo^-J'  i*-  *  Trueman    v.  Loder,  11  Ad.  A  B.  589 

780;  Adams  v.  McMillan.  7  Port.  7S.  See       Lemcd  v.  Johns.  9  Allen  419;   Violeete  v. 

Pi^^'Sf  I-  ""n"°^'  ^  Ch-  ^-  **'  *°'*  ^"'  Powell,  10  B.  Mon.  847,  52  Am.  Dec.  548. 
icle  80  Am.  I^w  Rev.  803. 
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§84.     Consideration. 

On  the  ground  that  the  word  "agreement"  as  used  in 
the  statute  includes  the  consideration  as  well  as  the 
promise,  it  was  early  held  in  the  English  courts  that 
the  consideration  for  the  promise  must  appear  in  the 
memorandum.^  This  ruling  has  been  followed  in  New 
York  and  some  other  States,^  but  the  weight  of  author- 
ity in  the  United  States  appears  to  be  the  other  way.* 

§85.     Must  he  Signed  hy  Party  Charged. 

By  the  "party  to  be  charged'^  the  defendant  in  the 
action  is  meant^  Therefore  a  memorandum  signed  by 
one  party  only  is  sufficient  to  charge  him,  although 
there  be  no  signed  writing  upon  which  to  charge  the 
other  party ;  and  a  person  may  be  thus  chargeable  on  a 
contract  although  the  remedy  on  his  part  might  fail  for 
want  of  evidence  to  satisfy  the  statute.* 

The  signature  need  not  be  an  actual  subscription  of 
the  party^s  name,  it  may  be  a  mark,  or  by  initials  f  nor 
need  it  be  in  writing,  it  may  be  printed  or  stamped,  or 
in  pencil  ;*  nor  need  it  be  placed  at  the  end  of  the  docu- 

1  Wain  ▼.  Walters.5  Bast  10;3Sin.  Lead.  Black,  40  Pa.  St.  346;  BrittOD  v.  Anflder«  48 

Gas.  280;  Saunders  v.  Wakefield,  4  B.  &  A.  N.  H.  4»;  Taylor  ▼.    Ross,   3   Yerg,   880; 

tm.  Steadmanv.    Guthrie,  4  Mete.    (Ky.)  147. 

<Searsv.  Brfnk,  8  Johns.  210,  8  Am.  Dec.  i  Newby  v.  Rogers,  40  Ind.  9. 

475;  J»j«tic«  V.  L*ng.«  N.  Y.  Igl,  1  Am.  tjustice  v.  Lang,4«N.  Y.498.1  Am.  Rep. 

Rej^  6T8;  Church  v^rown.  81  N.  Y   815:  sTe^Mastin  r.  Grfmes.   88   Mo.  478;  WilV- 

SP^i  \  l**°*5;o*w'i"°  ^'^  ^^iS^^  \  >a°»  V-  Robinson,  78  Me.  188,  40  KaA.  Rep. 

£!!?*'il?S^- S^lT^l^'^'',!'  v/'^'.n  »>•♦  Cunningham  V.  WiUiams  48  Mo.  (A pp.) 

SSTni^"*  Tl;^22i?.Vi  Xli^f  *r*J?  «»•  Morin  V.  Marti,  18 Minn.  191;  Wilk/n- 

Am.  Dec.  8W.  The   words    for   value    re^  sonvHeavenrich.58Mich.574,.'>6Am.  Rep. 

?*''**'  ^^^L®*^*"^^'^^*?'*^^^**"^*^;  708;  Stiles  v.  McClelland,  6  Cdo.  89.  ^ 

tion.     Osborne  V.    Baker,  84  Minn.  307,  57  '_  .    m  u       «         «».  «      .  «**« 

Am    Reo  66  '3  Lawson's  Righu.  Rem.  &  Pr.,  f  8880; 

s  'f>.^J.V^  *^   ni/.h.rM.^«    i<^  M.M   109  Sanborn  v.  Flakier.  9  Allen  418;  Brown  v. 

o  !.r*?S?*\«.  l/i^I^^Sfr-lLn^-r^'  Bank,  6  Hill  44f;    Palmer   v.   Stephens,    1 

9  Am.  Dec.  128;  Silkins  ▼.  Watson,  12  Tex.  Denio  408. 

199;  How  V.  Kimball,  2  McLean  108;  Sage  "*"***  *"*       „  ^„  ^^    .^^   ^^  ^ 

V.  iVilcox.  6  Conn.  81;  Read  v.  Evans,  17  „    ^Hf^'J*  ^®"°''  J^  M"*;  H*'  ^  ^?- 

Ohio  128;   Ives  v.  Haxard,   4  R.  I.  14,  67  5*^**^'  Bennett  v.  Bromtelt,  L    R  8  C. 

Am.  Dec.  601;  GilUgan  v.  Boardman,  29  Me.  P-  ^s^"""  7j*"ilf;  ^tJ^**"*  ^*®'  9^^^ 

81;  Halsa  v.  Halsa,  8  Mo.  306;  Shively  v.  ^  ^'^«|^  1*  Johns.  484;  Westorn  v.  Myers, 
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menty  it  may  be  at  the  beginning  or  in  the  middla*  But 
it  must  be  intended  to  be  a  signature,  and  as  such  to  be 
a  recognition  of  the  contract.® 

§86.     Signing  by  Agent. 

The  statute  permits  the  signing  to  be  done  by  an 
agent  duly  authorized,  and  therefore  provided  one  has 
the  necessary  authority  his  signature  will  bind  his 
principal.  But  it  is  held  that  the  agent  must  be  some 
third  person  and  can  not  be  the  other  contracting 
party.^  If  the  agent  signs  it  in  his  own  name,  the  other 
party  may  show  that  the  contract  was  really  made  with 
the  principal.*  In  some  States  the  authority  in  the 
case  of  dealing  with  lands  must  be  in  writing.* 

(c) 

EFFEC5T  OF  NON-COMPLIANCE. 

§87.    Agreement  Not  Void  hut  Simply  Unenforceable. 

A  contract  of  the  kind  specified  in  this  section  of  the 
statute  of  frauds,  and  not  in  writing,  is  not  void,  for  the 
effect  of  non-compliance  with  its  provisions  is  simply 
to  prevent  it  being  enforced  by  an  action,  or  in  other 
words  it  is  incapable  in  a  judicial  tribunal  of  being 
proved  orally.  In  Leroux  v.  Brovyn,^  the  plaintiff  sued 
up<Mi  a  contract  not  to  be  performed  within  the  year, 

5  Clason  V.  Bailey,  14  Johns.  484;    Cod-  v.  Simmons,  6  B.  &  Aid.  833;  Sbarman  v. 

diDflrton  V.  Goddard,  16  Gray  436;    McCon-  Brandt,  L.  R.  6  Q,  B.  720;  Hinkley  v.  Arey, 

nelfv.  Brillhart.  17  111.  861;  O'Donnell  v.  27  Me.  362:  WiUon  ▼.  Lewiston  Mill,  180  N. 

Breher.  36  N.  I.  (L.)  257;  James  v.  Patlcn,  Y.  314,  44  N.  E.  Rep.  959;  Donnell  v.  Lee- 

8  Barb.  344.  Aliter  where  the  statute  uses  man,  43  Me.  158;  Springer  v.  Kleinsor^^e, 

the  word  **subscribed.'*  James  ▼  Patten,   6  83  Mo.  152. 

^•u^; ?'!?*•  ^';aP*^^*''  Champlin  v.  Par-  «  Dy)Ltn  v.  Townsend,  24  N.  Y.  57,  60; 

r?fc  V  P2>5«^05;   McGovern  v.  Fleminsr,  Sanborn  v.  Flagler,  9  Alien,  477;  Williams 

12  Daly  289.  v.  Bacon,  2  Gray  887,  898;  Trueman  v.  Lo- 

•  Selbv  V.  Selby,  8  Mer.  2;  Lucas  v.  Tames,  der,  1 1  Ad.  &  E.  589. 

7  Hare  4i9;  Boardman  v.  Spooncr,  18  Allen  3  See  post.  §  168. 

868;  Braley  ▼.  Kelly,  26  Minn.  160.  ^       Z^    ' 

1  Bent  ▼.  Cobb.  9  Gray  397;  Farebrother 
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made  in  France  and  not  reduced  to  writing.  French 
law  does  not  require  writing  in  such  a  case,  and  by  the 
rules  of  private  international  law  the  validity  of  a 
contract,  so  far  as  regards  its  formation,  is  determined 
by  the  law  of  the  place  where  it  is  made,  called  the  lex 
loci  contractVfS.  The  procedure,  however,  in  trying  the 
rights  of  parties  under  a  contract,  is  governed  by  the 
law  of  the  place  where  the  action  is  brought,  called  the 
lex  fori,  and  the  mode  of  proof  thus  depends  on  the  law 
of  the  country  where  action  is  brought  If,  therefore, 
the  statute  avoided  contracts  made  in  breach  of  it,  the 
plaintiff  could  have  recovered,  for  his  contract  was 
good  in  France  where  it  was  made,  and  the  lew  loci  con- 
tractus would  have  been  applicable.  If,  on  the  other 
hand,  the  statute  affected  procedure  only,  the  contract, 
though  not  void,  was  incapable  of  proof  in  the  English 
courts.  The  plaintiff  tried  to  show  that  his  contract 
was  void  by  English  law,  in  which  case  he  would  have 
been  successful,  for  there  would  have  been  nothing  to 
hinder  his  proving  first  the  contract,  and  then  the 
French  law  which  made  it  valid.  But  the  court  of  com- 
mon pleas  held  that  the  statute  dealt  with  procedure 
only,  that  the  existence  of  the  contract  was  not  affected 
by  it,  but  that  it  was  rendered  incapable  of  proof  and 
the  plaintiff  therefore  could  not  recover.* 

The  converse  of  this  proposition   is  also  trua     Had 

3  Downer  v  Chcsbrough,  36  Conn.  39;  Bank,  61  U.  S.  406,  because  the  form  of  the 
Heaton  v.  Eldridee,  56  Ohio  St.  87, 46  N.  E.  contract  is  regulated  by  the  law  of  the  place 
Rep.  638;  see  Miller  v.  Wilson,  146  111.  883,  of  its  celebration  and  the  evidence  of  it  by 
84  N.  E.  Rep.  1111;  Cochran  v.  Ward,5  Ind.  that  of  the  forum."  Buhl  v.  Stephens,  84 
(App.)80,29N.  E.  Rep.  796.  In  Pritchard  Fed.  Rep.  982.  Other  courts  have  failed 
▼.  Norton,  106  U.  S.  184,  Mr.  Justice  Miller  to  notice  this  distinction.  Thus  in  Penn- 
said:  *'A  contract  valid  by  the  laws  of  the  sylvania  it  was  laid  down  that  a  contract 
place  where  it  is  made.although  not  in  writ-  made  in  New  Jersey  where  this  statute 
ingr,  will  not  be  enforced  in  the  courts  of  was  in  force  could  not  be  enforced  in 
a  country  where  the  statute  of  frauds  pre-  Pennsylvania  where  no  such  statute  exist- 
▼ails,  unless  it  is  put  in  writing:.  Leroux  v.  ed.  Allshouse  v.  Ramsay,  6  Wheat.  8:{1. 
Brown,  13  C.  B.  801.  But  where  the  law  of  And  this  ruling  is  not  without  support 
the  forum  and  that  of  the  place  of  the  ex er-  in  other  ill-considered  cases,  decided 
cution  of  the  contract  coincide  it  will  be  on  the  mistaken  assumption  that  the  re- 
enforced,  although  required  to  be  in  writ-  auirement  of  writing  anects  the  validity  of 
ing  by  the  lawofthe  place  of  performance^  tne  contract.  See  Dacosta  v.  Davis,  24  N. 
as  was  the  case  of  Scudder  v.  Union  Nat.  J.  L.  381;  Denny  v.  Williams,  5  Allen  1; 

Low  ▼.  Andrews,  1  Story  88. 
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the  statute  of  frauds  existed  in  France  at  the  time  the 
contract  was  made,  but  not  in  England,  where  the  suit 
was  brought,  the  action  would  have  been  sustained  in 
England,  though  it  could  not  have  been  in  France.* 
Therefore  it  was  correctly  ruled  in  Missouri  (constru- 
ing the  words  in  the  17th  section  of  the  statute  to  mean 
that  the  contract  was  void  and  not  simply  unenforce- 
able)* that  if  the  contract  was  valid  in  the  State  where 
it  was  made  it  might  be  sued  on  in  Missouri,  though  the 
statute  of  that  State  declared  that  no  such  contract  as 
that  sued  on  "shall  be  allowed  to  be  good."® 

The  necessity  of  a  writing  may  be  waived  by  the  one 
sought  to  be  bound.''  An  action  will  not  lie  to  recover 
the  consideration  paid  upon  an  oral  agreement  for  the 
purchase  of  lands,  if  the  vendor  is  willing  to  fulfill.* 
And  an  agreement  executed  on  one  part  is  not  within 
the  statute.* 

Where  a  party  to  an  agreement  not  in  writing  under 
the  statute  fails  to  execute  it,  the  price  advanced,  or 
the  value  of  articles  delivered  in  part  performance  of 
the  contract,  whether  in  mon^,  labor,  or  chattels,  may 
be  recovered  back.  In  such  cases,  the  law  raises,  by 
implication,  a  promise  to  pay  advances  made  upon  the 
faith  of  the  contract,  and  for  which  no  consideration 
has  been  paid.*^ 

But  in  several  States*^  it  is  provided  by  statute  that 
such  contracts  "shall  be  void"  and  hence  in  those  States 
the  lack  of  a  writing  would  go  to  the  very  existence  of 
the  contract. 

4  Downer  ▼.  Cbeesbroagh,  86  Conn.  89,  »  Noyes  ▼.  Moor,  1  Root  142:  Chittlngrtoa 
4  Am.  Rep.  29;   Scudder   ▼.    Union    Nat.  v.  Fowler,  2  Root  887;  Cone  v.  Tracy,  1 
Bank,  91  U.  S.  408.  Root  47*^  Rogrers  v.  Tracy,  1  Root  988; Wat- 
s  See  post  f  96.  ^^^  ^-  Chalker,  7  Conn .  224;  Pinney  ▼.  Pin- 
it  u^..«trJii»^  •  n-ii  «nM<v  Mift  "?y»  *  ^^^  ^®^J  Washburn  ▼.  Doscb,  88 
e  Houghullng  v.  Ball,  20  Mo.  668.  Wis.  436,  60  Am.  Rep.  878;  Suggtti  v.  Ca- 
7  Montgomery  ▼.  Edwards,  46  Vt.  161, 14  son,  26  Mo.  221;  Frazer  ▼.  Gates,  118  111.  99; 
Am.  Rep.  618;  Westfall  ▼,  Parsons,  16  Barb.  Mc  Cue  t.  Smith,  9  Minn.  262, 86  Am.  Dec. 
646;  Scharff  ▼.  Allen,  29  Mo.  (App.)  649.  100;  La  Du  KingMfcr.    Co.    v.    Ladue,   86 
»  Galway  v.  Shields.  66  Mo.  818.  ftt  Am.  Minn.  417,81  N.lV.  kep.  988. 


»  Galway  ▼.  Shields.  66  Mo.  818.  27  Am.  ^inn.  4i7,5l  w.  w.  Kep.  H». 

Rep.  861;  Couffhlin  t.  Knowles,  7  Met.  67.  lo  Smith  v.  Smith.  38  N.  J.  (L.)  206,  78 

89  Am.  Dec.  769.  Am.  Dec.  49;  Banker  v.  Henderson,  68  N. 
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§88.    Part  Performcmce. 

And  because  a  contract  which  does  not  fulfill  the  re- 
quirements of  the  statute  is  not  void,  but  merely  un- 
enforceable, courts  of  equity  in  some  cases  will  enforce 
such  contracts,  and  will  dispense  with  the  evidence  re- 
quired by  the  statute  where  one  of  the  parties  has^ 
under  certain  conditions,  performed  his  part  of  the  con- 
tract.^ 

IV. 

The  Statute  of  Frauds,  17th  Section. 
§89.     Introductory. 

By  the  seventeenth  section  of  the  English  statute,  it 
is  provided : 

"No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  the  price  of  ten  pounds  sterling,  or  upwards,  shaU  be  allowed  to 
be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actuaUy  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  payment,  or  some  note  or  memorandum  in  writ- 
ing of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  or  their  agents  thereunto  authorized." 

The  same  questions  arise  here  as  under  the  fourth 
section^  viz. :  (a)  The  kinds  of  contracts  included  in 
it;  (b)  the  form  required  by  the  statute;  (c)  the  effect 
of  non-compliance  with  its  provisions.  In  regard  to 
(b)  the  form  required  where  in  the  absence  of  a  part 
acceptance  and  receipt  or  a  part  payment^  a  note  or 
memorandum  is  necessary^  the  rules  already  stated  as 
applicable  to  contracts  under  the  fourth  section  apply 
also  to  contracts  under  the  seventeenth  section. 

iSee  pott.  Chap.  XIX;  {   Specific  Performance. 
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(a) 

WHAT  OONTEACTS  ARE  WITBUN  THE  STATUTE. 

§90.     ^^Ooods,  Wares  and  Merchandise.^^ 

In  England  it  is  held  that  these  words  in  the  statute 
include  only  corporeal  personal  property,  and  therefore 
have  no  application  to  contracts  for  the  sale  of  shares 
of  stock,  accounts,  choses  in  action  and  the  like.^  But 
in  the  United  States  this  phrase  embraces  all  objects  of 
traffic  and  commerce,  therefore  bonds,  stocks,  mort- 
gages and  promissory  notes  are  within  the  statute.* 
And  contracts  for  'the  produce  or  fruits  of  the  soil  are 
within  this  section  of  the  statute,  where  they  are  fruo- 
tu8  industriales  or,  being  fructus  naturales,  are  not  to 
pass  until  severed  from  the  soil.  These  as  we  have  seen 
are  not  an  "interest  in  land"  within  the  fourth  section, 
and  are  therefore,  as  chattels,  within  this  section.* 

It  was  the  English  law,  until  altered  by  another  stat- 
ute, that  the  statute  did  not  apply  to  executory  con- 
tracts of  sale,  t.  e.,  agreements  for  the  future  delivery 
of  goods,  but  was  restricted  to  executed  contracts^  i.  e., 
those  in  which  the  title  passed  at  once  or  in  which  an 
immediate  performance  was  intended.  But  the  Amer- 
ican courts  have  uniformly  held  that  both  executory 
and  executed  contracts  of  sale  are  within  the  statute.* 
And  the  statute  applies  to  all  forms  of  sale,  to  auction 
sales  as  well  as  private  sales.^ 


1  Humble  v.  Mitchell,  11  Ad.  &  Bll.  905.  of  his  interest  in  the  partnership;  Vincent 

«  Tisdale  v.  Harris,  SO  Pick.  9;    Broad-  v-  Victhis.  «)  Mo.  (App.)  ». 

man  v.  Cutter,   128  Mass.  888;     Gooch  v.  a  See  ante,  §  78;   Lawson  Riirhu,  Rem. 

Holmes.  41  Me.  628;   Calvin  v.  Williams,  3  &  Pr..  f  8838;  Holt  v.  Holt,  57  Mo.  (App.) 

H.  &  J.  88,  6  Am.  Dec.  417;  Southern  Ins.  «T2. 

Co.  V.  Cole,  4  Fla.  369;     North  v.  Forrest,  4  Tiedeman  Sales  C  M 

16  Conn.  400;   Greenwood  v.  Law,  65  N.  J.  ,  1  ledeman  bales,  f  60. 

<L.)  168;  not  however  the  sale  by  a  partner  *^' 
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Contracts  for  Work  a/nd  Labor. 


A  contract  for  work  and  labor  is  not  within  the  stat- 
ute;^ but  where  one  agrees  to  manufacture  an  article 
for  another  the  courts  have  found  it  hard  to  determine 
whether  the  contract  is  for  work,  labor  and  materials^  or 
for  goods,  wares  and  merchandise,  and  three  different 
doctrines  are  held  at  the  present  time. 

(a)  In  New  York  and  Maryland  an  agreement  for  the 
sale  of  any  commodity  not  in  existence  at  the  time,  but 
which  the  vendor  is  to  manufacture  or  put  in  a  condi- 
tion to  be  delivered  (such  as  flour  from  wheat  not  yet 
ground,  or  nails  to  be  made  from  iron  in  the  vendor's 
hands),  is  not  a  contract  of  sale  within  the  statute.' 

(b)  In  Massachusetts,  and  so  large  a  number  of  other 
States,  that  it  is  stated  by  a  writer  on  Sales  to  be  the 
^^revalent  American  doctrine,"  a  contract  for  the  sale 
of  articles  then  existing,  or  such  as  the  vendor  in  the 
ordinary  course  of  his  business  manufactures  or  pro- 
cures for  the  general  market,  whether  on  hand  at  the 
time  or  not,  is  a  contract  for  the  sale  of  goods,  to  which 
the  statute  applies.  But,  if  the  goods  are  to  be  manu- 
factured specially  for  the  purchaser,  and  upon  his  spe- 
cial order,  and  not  for  the  general  market,  the  contract 
is  not  within  the  statute.* 

(c)  The  modem  English  doctrine  dates  from  Lee  v. 
Griffin,^  decided  in  1861.  In  this  case  the  action  was 
on  an  oral  contract  for  the  manufacture  by  a  dentist  of 

1  Phipps  V.    McFarlane,  8  Minn.  109.  74  Am.  Rep.  115;  Spencer  v.  Cone,  1  Metc.SSS; 

Am.  Dec.  743;  Turner  v.  Mason,  65  Mich.  Mixer  v.  Howarth.   21    Pick.  205,  32   Am. 

■688:  Grafton  v.  Armitage,  2  C.  B.  886;  Pres-  Dec.  266:  Lamb  v.  Crafts,  12    Mete.   358. 

cott  V.  Loclce,  51  N.  H.  94, 12  Am.  Rep.  65.  See  Tiedeman,  Sales,  $  58.     Edwards  v. 

*  Crooksbank  v.  Borrcll,  18  Johns.  58,  9  g™nd  Trunk  RXo^54  Me.  105;  Sawyer  v. 

Am.  Dec.  187:  Scwall  v.  Fitch,  8  Cow.  216;  ySf^ii^A'*  ,?^'  ^^"^^  ""'  ^a^^**  Ml' 

Robertson  v.  Vaujfhn,  5  Sand.  1;  Downs  v.  *  ^5,"b**^ '  Forsyth  v.  Mann,  68  Vt.    116, 

Ross,  28  Wend.   270;  Eichclberger  v.  Mc-  34  Atl.  Rep.  48. 

Cauley,  5  Har.  &  J.  318,  9  Am.  Dec.  614;  «  1  B.&  S.  872.  For  a  concise  review  of 


V«aiU(«^jr,    *f    BJflki  .    i»    * .    AAV,    w    .r»us.    .s^«^v.    vt-Wf  -    *    »*.  »*  %jm  mim,    «- vi     ■»   vwuviov    iwi^vr      \ii 

Parsons  v.  Goucks,  48  N.  Y.  17;     Deal  v.  theconflicting  English  decisions  on  this  sub- 

MaxweU,  51  N.  Y.  668.  ject   before  Le«       ^  '"     "      ~       •' 

«  Goddard  v.  Binney,  115  Mass.  450.   16  Sales,  p.  12-14. 
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§  92  THE  FORM.  [part  I. 

a  set  of  false  teeth,  and  the  defense  was  that  it  was 
within  the  statute  of  frauds  and  therefore  unenforce- 
able because  not  in  writing.  The  plaintiff  argued  that 
it  was  a  contract  for  work,  labor  and  skill,  and  though 
some  materials  were  furnished,  they  were  unimpor- 
tant and  secondary.  But  the  court  held  that  it  was  a 
contract  for  the  sale  of  goods,  wares  and  merchandise 
and  within  the  statute.  The  test  adopted  by  the  court 
was>  does  the  contract  result  in  the  sale  of  a  chattel?  if 
so  it  is  within  the  statute.  And  the  rule  in  Lee  v.  Orif- 
fin,  has  been  adopted  in  a  few  ca^es  in  this  country.® 

The  New  York  rule  it  will  be  seen  looks  to  the  time 
of  the  formation  of  the  contract  and  the  American 
(Massachusetts)  rule  to  the  nature  of  the  contract, 
while  the  modern  English  rule  looks  to  the  time  of  the 
performance  of  the  contract.  The  latter  is  simple,  lex- 
ical and  easy  of  application  and  would  doubtless  be 
adopted  by  still  other  courts  were  it  not  that  their  de- 
cisions made  prior  to  Lee  v.  Oriffin  preclude  them. 

§92.     Value. 

Nearly  all  the  States  which  have  adopted  this  section 
follow  the  fifty  dollars  of  the  English  statute,  though  in 
Maine,  New  Jersey,  Missouri  and  Arkansas  the  limit  is 
thirty  dollars,  in  New  Hampshire  thirty-three  dollars, 
in  Vermont  forty  dollars,  in  California  and  Idaho  two 
hundred  dollars,  and  in  Florida  and  Iowa  there  is  no 
limit  of  value  at  all.^  Where  several  articles  are  pur- 
chased at  one  time  then  if  the  combined  value  is  over 
the  statutory  limit,  the  contract  is  within  the  statute 


s  Prescott  y.  Locke,  51  N.H.  9;  Brooks  v.  Rep.  066;  109  Mo.  78:  Biirrell  v.  Highleyman^ 

Sanborn,  21  Minn.  408;  Hardell  v.  McClure,  88  Mo.  (App.)  IBS. 
1  Cband.  (Wis.)  271.  (But  see  Meincke  v.  istimson  Am  Stat  Law  469 

Falk,  56  Wis.  487.)  Piatt  v.  Miller,  18  S.  W.  »5"°«on  Am.  but.  Law.  4ro. 
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although  the  value  of  no  one  article  reached  the  statu- 
tory limit.^  But  if  the  purchase  of  each  article  was  a 
separate  transaction  then  the  contract  is  not  within  the 
statute^  unless  the  value  of  that  article  reached  the  stat- 
utory limit  ^ 

(b) 

FORM  RBQUIRED  BY  THE  STATUTE. 

§93.    Acceptance  and  Receipt. 

The  statute  excepts  cases  from  its  operation  where 
"the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same.^'^  The  rule  is  that  acceptance 
and  receipt  requires  a  delivery  of  and  taking  the  posses- 
sion as  a  matter  of  fact,  to  be  decided  by  the  court  or 
jury  upon  the  circumstances. 

"In  order  to  satlsf^r  the  statute,  there  must  be  a  deliyery  of 
the  goods  by  the  yendor  with  an  intention  of  vesting  the  right  of 
possession  in  the  vendee,  and  there  must  be  an  actual  acceptance 
by  the  latter  with  the  intention  of  .taking  the  possession  as  owner."^ 

Delivery  alone,  without  acceptance  and  receipt,  is  not 
enough;*  nor  is  receipt  and  acceptance,  if  the  vendor 
did  not  intend  to  deliver  the  goods.  Both  parties  must 
concur  in  the  acts.* 

9  Baldey  v.  Parker,  3  B.  &  C.  87.  ,Dec.  718;  Boardman  v.  Spooner,  18  Allen 

»  Id:  Tiedeman  Sales,  )  61.  "The  mere  "^  g  Am.  Dec.  198;  Tones  v.  Bank. «  Md. 

fact  that  a  separate  price  is  aereed  upon  for  gj,  g  Am.  Dec.  688:  Lav  v.  Neville.  25  Gal. 

each  article,  or  even  that  each aniclcis  laid  ***;  "">  v-  McDonald,  17  Wis.  91. 

aside  as  purchased,  makes  no  difference,  so  >  Maxwell  v.  Brown,  89  Me.  96,  68  Am. 

loner  as  tne  different  purchases  are  so  con-  Dec.  005;  Young  v.  Blalsdell,  69  Me.  276; 

nected  in  time  or  place  in  the  conduct  of  the  Harvey  v.  St.  Louis,  etc.,  Assn.,  39  Mo.  211; 

parties,that  the  whole  may  be  fairly  consid-  Caulkins  v.  Hellman,  47  N.  Y.  449,  7  Am. 

ered  as  one  transaction.  Such  is  the  common  Rep.  461 ;  Shepherd  v.  Preesey,  82  N.  H .  49: 

case  of  a  number  of  articles  purchased  at  Knight  v.  Mann,  118  Mass.  145:  Scotten  v. 

private  sale  of  a  shopman,  for  Instance,  at  •  Sutler,  87  Mich.  636;  Gray  v.  Gary,  9  Daly 

the  same  time  though  at  separate  prices.'*  868;  Vincent  v.  Vieths,  60  Mo.  (App.)  9. 

Weeks  V.  Grie,  48  Atl.  Rep.  107  (Me.).  aSmith  v. Hudson,  6  Best  &  S.  481;  Brew- 

1  Phillips  V.  Bistolli,  2  B.  &  G.  617;  Snow  ster  v.  Taylor,  7    Jones    &  S.  189;  Glarke 

V.  Warner,  10  Met.  182,  48  Am.  Dec.  417;  v.  Tucker,  3  Sand.  157:  Baker  v.  Guycr.  12 

Dean  v.  Tallman,  106  Mass.  443;  Houghu-  Barb.  QS7;  Young  v.  Blalsdell,  60  Me.  274; 

ling  V.  Ball,  19  Mo.  84,  60  Am.  Dec.  381;  Matthiessen,  etc..  Go.  v.  McMahon,  88  N. 

Hewes  v.  Jordon,  39  Md.  472,  17  Am.  Rep.  J.  (L.)  636. 

578;  At  wood  v.  Lucas,  58  Me.  508,  89  Am. 
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Acceptance  and  receipt  are  not  synonymous,  the 
fonner  being  a  mental  operation  through  which  the 
party  determines  to  assume  proprietorship  over  the 
goods,  while  the  latter  is  the  taking  possession  of  them 
either  by  the  party  or  his  agent.*  There  may  be  an  ac- 
ceptance without  a  receipt,  as  where  the  goods  have  been 
selected  and  approved  by  the  buyer,  but  remain  in  the 
possession  of  the  seller;  and  there  may  be  a  receipt 
without  an  acceptance,  as  where  the  goods  are  taken 
into  his  possession  by  the  buyer  for  the  purpose  of  ex- 
amining them  before  he  accepts  them.®  But  it  is  well 
settled  that  both  acceptance  and  receipt  are  essential  to 
take  the  case  out  of  the  statute.®  The  receipt  and  ac- 
ceptance need  not  be  contemporaneous  with  the  con- 
tract, but  may  be  subsequently  made;^  nor  need  they  be 
concurrent  with  each  other,  either  may  precede  the 
other.® 

If  the  buyer  refuse  to  receive  the  goods,  he  can  not  be 
held  on  his  oral  contract  of  purchase,  and  his  reasons 
for  refusing  are  not  material.®  The  statute,  of  course, 
does  not  require  a  delivery  of  goods  sold,  where  the  con- 
tract is  in  writing,  or  there  is  a  statutory  memorandum 
of  it,*^  or  where  the  purchase-money,  or  part  of  it,  is 
paid." 

§94.    ^^Eamest  or  Part  Payment/^ 

The  statute  also  excepts  from  its  operation  the  cases 
in  which  "the  buyer  shall  give  something  in  earnest  to 

«  Tiedeman  Sales,  $  66.  »  Garfield  v.  Paris.  96  U.  S.  586;    Pink- 

s  Tiedeman  Sales,  f  66.  hf"  ^-.^^^J'^*'  ^^^'  "•  ^'  knight  v. 

g  .  ,  Mann,  118  Mass.  143. 

,  o  •         „  ,         ROM    ^1^  D     .      11  •  Phillips  V.  BistolH,  2  Barn.    &  C.  511; 

7  Bush  V.  Holmes.  58  Me.  417;  Boutwell  v.  Tomkinson  v.  Staight,  17  Com.B.697:  Nich^ 

p'Kcefe,  82  Barb.  434;  McKnight  v.  Dun-  olson  v.  Bower,  1  El.  &  E.  172;  Knight  v. 

lop  5  N.  Y.  687.  66  Am.  Dec.  370;  Davis  v.  Mann,  118  Mass.  146;  Hewes  v.  JordSn,  89 

^°2?' i,M**"  ^^'    S**"* u  Vo  H^^Jio*  Md.  480. 17  Am.  Rep.  678. 

Gray  881;  Rickey  v.  Tenbroeck.  63  Mo.  663;  , «  ^  «  o<» 

Gault  V.  Brown,  48  N.  H.  183,  8  Am.  Rep.  *  **  See  ante,  §  8«. 

210;  McCarthy  v.  Nash.  14  Minn.  127:  Rich-  ^  i  Pierce  v.  Gib^n,2  Ind.  406; see  post,  § 

ardson    v.  Squires,  37  Vt.  640;  Amson  v.  80. 

Dreber,  85  Wis.  615. 
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bind  the  bargain,  or  in  part  payment/^  The  word 
"earnest^'  as  used  in  the  statute  has  not  received  much 
attention  from  the  courta  The  meaning  intended  by 
the  framers  of  the  statute  was  probably  the  giving  to 
the  vendor  a  nominal  sum,  not  a  part  of  the  price,  as  a 
token  that  the  parties  were  in  earnest  or  had  made  up 
their  minds.^  But  this  method  of  binding  the  bargain 
has  been  rarely  used,  and  in  this  country  the  word  is 
held  to  mean  a  part  payment  of  the  price.^ 

The  part  payment  must  be  something  of  value, 
though  it  need  not  be  money.*  A  promise  to  pay  to  the 
seller's  creditor,  accepted  by  the  latter,  who  thereupon 
discharges  the  seller,  is  a  part  payment  within  the  stat- 
ute.* But  a  mere  promise  to  pay,®  or  a  tender  of  pay- 
inent  not  accepted  is  not  suflftcient® 

In  most  of  the  States  the  part  payment  may  be  made 
at  any  time  before  the  action  is  brought.''  But  in  New 
York  a  part  payment  will  not  take  a  contract  out  of 
the  statute,  unless  the  part  payment  is  made  at  the  time 
of  making  the  contract®  If  it  is  made  subsequently,  it 
must  be  made  and  received  for  the  express  purpose  of 
fulfilling  the  statute,  or  when  made,  the  parties  must 
substantially  restate  and  reaffirm  the  terms  of  the  con- 
tract.® 


1  Rap.  &  L.  Law  Diet..  §  4^8.  ter  v.  Wctzcll,  17  Hun   185;  White  v.  Drew, 

2  Howe  V.  Hayward.  108  Mass.  64.  In  ^  Ho^.  Pr.  67;  Dow  v.  Worthcn,  37  Vi.  180. 
Missouri  it  is  said  that  while  it  was  a  cus-  «  Cotterill  v.  Stevens,  10  Wis.  422;  Tiede- 
tom  under  the  common  law  to  give  some-  man  Sales,  $  71. 

thing  to  bind  the  bargain,  and  in  the  Rom-  s  Artcher  v.  Zeh,  6  Hill  206. 

an  law  one  species  of  earnest  was  a  pay-  .  „  .     _^            _.    .        .^  it.    a^a    xxr  x 

ment  which  went  to  the  seller  if  theVaJe  •  Edgertpn  v.  Hedge,  41  Vt.  676;  Wal- 

was  not  carried  out  by  the  buyer  but  was  *?'*»/i"g^*^  64  Barb.  266;  Hiclcs  v.  Clev- 

credited  on  the  price  it  it  was,  and  was  to  eianrt,  4»  w.  y.  tw. 

be  returned  with  a  like  sum  if  the  seller  did  f  Thompson  v.  Alger,  12  Mete.  435;  Davis 

not  complete,  yet  in  modern  times  *'earn-  v.  Moore,  18  Me.  424;    Gault  v.  Brown,  48 

est"  means  part  payment  of  the  price  and  N.  H.  189. 

therefore  a  sum  of  money  put  up  to  be  for-  a  aiUs  v.  Reed,  45  N.  Y.   142.   Bissell  v. 

felted  to  the  non-defauliing  party  is  not  an  Balcom,  40  Barb.  98.  Reversed   in  part  in 

"earnest  or  part  payment."     Jennings  v.  89  N    Y  276 

D«oham^  &0.  (App.)  835  ,  ^^^^^  ;  ^^^^„   „  ^    ^         ,5  ^^ 

»  Combs  V.  Bateman,  10  Barb.  67S;  Hun-  R^p.  808,  84  N.  Y.  648,  88  Am.  Rep.  544. 
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'§  95  THE   FORM.  [part  I. 

(C) 
EFFECT  OF  NON-COMPLIANOE. 

§95.     Under  this  Section  Gontract  Void. 

The  words  of  the  seventeenth  section  are  not  as  in 
the  fourth  section  that  "no  action  shall  be  brought"  on 
the  agreement,  but  that  it  "shall  not  be  allowed  to  be 
good."  In  England  the  weight  of  recent  opinion  is  in 
favor  of  holding  that,  notwithstanding  the  difference 
of  language,  the  seventeenth  section  like  the  fourth*  is 
only  a  law  of  procedure  and  the  contract  is  not  void, 
but  only  unenforceable.^  In  Missouri  it  has  been  ex- 
pressly held  that  the  words  of  the  seventeenth  section, 
unlike  the  fourth,  relate  to  the  existence  of  the  con- 
tract,' and  that  the  agreement  is  void  and  not  simply 
voidable  seems  to  be  the  opinion  of  other  courts* — ^an 
opinion  certainly  at  variance  with  the  intent  of  the  stat- 
ute.*^ 


1  See  ante,  f  87. 

«  Pollock  Cont.  4th  Ed.,  p.  606.  In  Leroux 
V.  Brown,  18  C.  B.  809  (ante,  f  82),  it  was 
assumed  by  the  court  that  the  words  of  sec- 
tion seventeen,  unlike  those  of  section  four, 
go  to  the  existence  of  the  contract.  But  it 
has  been  Intimated  by  Brett.  L.  T..  in  Brit- 
ain V.  Rossiter,  11  Q.  B.  Div.  128,  and  bv 
Lord  Blackburn  in  the  recent  case  of  Mad- 
dison  V.  Alderson,  8  App.  Gas.  479,  that 
there  is  no  difference  in  the  effect  of  the  two 
sections.  In  Bailey  v.  Sweeting,  1  B  &  S. 
373,  a  letter  admitting  a  purchase  of  goods 
was  neld  to  be  a  sufficient  memorandum  to 
satisfy  the  statute,  which  must  mean  that 
the  requirements  of  the  statute  do  not  affect 
the  validity  of  the  contract  but  only    the 
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proof  ot  it:  for  if  the  statute  avoided  a  coo- 
tract  which  did  not  satisfv  its  terms,  a  sub- 
sequent note  or  memorandum  of  a  void  tran- 
saction would  be  of  no  effect.  But  there  is 
no  direct  decision  on  this  point  in  England. 
Anson  Contr.  07. 

9  Houghtaling  v.  Ball,  90  Mo.  668. 

«  Alderton  v.  Buchoz^S  Mich. 823;  Head  v. 
Goodwin,  87  Me.  181:  Daniel  v.  Frazer,  40 
Miss.  607;  Miller  v.  Wilson,  34  N.  B.  Rep. 
1111  (111.);  Wolfe  V.  Burke,  18  Colo.  264.  fe 
Pac.  Rep.  427. 

s  Bird  V.  Munro,  66  Me.  887;  Cash  v. 
Clark,  61  Mo.  (AppJ  640;Townsend  v.  Har- 
graves,  118  Mass.  826. 
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CHAPTER  IV. 


THB  C0N8IDBRATI0N. 

Seotiok  96.  Consideratloii  Essential  to  Simple  Contracts. 

97.  Cases  Where  Consideration  not  Bssentlal. 

98.  Consideration  Defined. 

99.  Money  or  Money  Value  not  Requisite. 

100.  Adequacy  of  Consideration. 

101.  In  Equity. 

102.  Consideration  Executed  or  Executory. 

103.  Promise  for  a  Promise. 

104.  Mutuality  Required. 

105.  Subscription  Papers. 

106.  Mutuality  May  be  Implied  or  be  Subsequently  Present. 

107.  Promise  to  do  What  Promisor  Already  Bound  to  do. 

108.  Promise  Beyond  Legal  Duty  or  Contractual  Obligation. 

109.  Payment  of  Part  of  Debt 
109a.  Compositions  With  Creditors. 

110.  Forbearance  to  Sue. 

111.  Motlye  and  Moral  Obligation. 

112.  Past  Consideration. 

113.  Consideration  Obtained  by  Fraud  or  Duress. 

114.  Failure  of  Consideration. 

§96.     Consideration  Essential  to  Simple  Contracts. 

To  every  simple  contract  a  consideration  is  essential^^ 
and  it  makes  no  difference  whether  the  agreement  is  in 
writing  or  by  word  of  mouth.^  In  an  early  English 
case  Lord  Mansfield  ruled  that  a  promise  if  in  writing 

1  Wheeler  v.  Glasffow,  97  Ala.  700.   11  S  Brown  v.  Adams,  1  Stew.  51,  18  Am. 

South.  Rep.  758;  Raigauel  v. Ajrliff,  16  Ark.  Dec.  86;  Cook  ▼  Bradley,  7  Conn.  57, 18  Am. 

5M;  Hendy  v.  Kler.  59  Gal.  ISB;   Cook   v.  Dec.  79:  Thacher  v.  Dinsmore,  5  Mass.  2W, 

Bradley,  7  CoDn.  67. 18  Am.  Dec.  79;  Lan-  4  Am.  Dec.  61:  Perrine  v.  Cheeseman,  11  N. 

ier  V.  Brooker,  65  Ga.  761;  My^att  v.  Tar-  J.  L.  174. 19  Am.  Dec.  388. 
bell,  85  Wis.  457.  56  N.  W.  Rep.  1081;  Wat- 
SOD  V.  Dunlap,  2  Cranch  C.  C.  14. 
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§  96  THE  CONSIDERATION.  [PART  I. 

was  binding  without  consideration,  s^^ying  that  consid- 
eration was  simply  necessary  for  the  sake  of  supplying 
evidence  of  the  promisor's  intention  to  bind  himself, 
and  that  where  this  was  supplied  by  other  forms,  as  by 
writing,  it  was  not  required.^  But  his  view  was  later 
declared  to  be  erroneous  by  the  House  of  Lords  in  Ra/nn 
V.  Hughes,"^  decided  in  1765.  In  this  case  an  adminis- 
tratrix had  promised  in  writing  to  answer  damages  out 
of  her  own  estate.  There  was  no  consideration  for  the 
promise,  but  it  was  contended  that  the  writing  required 
by  the  statute  of  frauds  rendered  a  consideration  un- 
necessary.**    But  the  highest  tribunal  in  England  said: 

"It  l8  undoubtedly  true  that  eyery  man  Is,  by  the  law  of  nature, 
bound  to  fulfill  his  engagements.  It  is  equally  true  tT^at  the  law  of 
this  country  supplies  no  means  nor  affords  any  remedy  to  compel 
the  performance  of  an  agreement  made  vHthout  sufficient  consider- 
ation. Such  agreement  is  'nudum  pactum  ez  quo  non  oritur  actio;' 
and  whatever  may  be  the  sense  of  this  maxim  in  the  civil  law,  it 
is  in  the  last  sense  only  that  it  is  to  be  understood  in  our  law. 

AU  contracts  are  by  the  laws  of  England  distinguished  into 

agreements  by  specialty  and  agreements  by  parol;  nor  is  there  any 
such  third  class  as  some  of  the  counsel  have  endeavored  to  main- 
tain, as  contracts  in  writing.  If  they  he  merely  u>ritten  and  not 
specialties^  they  are  parol  and  a  consideration  must  he  proved" 

It  makes  no  difference  that  the  one  to  whom  the 
promise  was  made  suffered  damage  through  relying  or 
acting  upon  it.®  The  consideration  for  a  written  con- 
tract need  not  appear  upon  its  face,  but  may  be  proved 
by  parol,  or  inferred  from  the  terms  of  the  agreement.''^ 

aPilans  ▼.  Van  Mierop,  3  Bun.  1668.  Ricketts  v.  Scothem,  67  Neb.  51,  77  N.  W. 

«7  T  R  860  Rtp.  866.    A  and  B  were  joint  owners  of  a 

.„'*.'       *.j..        t  r-      -^  vessel  and  A  voluntarily  undertook  to  jjet 

5For  a  history  of  the  doctrine  of  Consid-  her  Insured,  but  neglectid  so  to  do,  and  the 

cration  see  8  Pollock  AMaitland  Hist,  of  vessel  was  lost;  held,  that  B  could  not  sus- 

S**S!**^  ^?.'  PP-  l^^T^i^rf^'^^^-  ta*"  an  action  against  A  for  breach  of 
44-50;  Hare  Contr.,  Chaps.  VII.  VIII.  promise.    ThomT  v.  Deas,   4  Johns.   84; 

«Braggv.  Danielson,  141  Mass.  106.  4  N.       Prauenthall  v.  Dew.  19  Cent.  L.  J.  429. 

?;Lt^^Pc^'*?*;J^*^^  ""'  »^Sf*>^*  ^Ik""-  'Attix  V.  Pelan,  6  Iowa  886;  Tingley  v. 

(N .  Y. )  »3va  NT  Y  Suppl.  »84;  Crowther  Cutler.  7  Conn.  391 ;  Mouton  v.  NobS,  1  La. 
V.  Farrar,  16  O.   B.  677.  !£,  Jur.  fi^iiGer-       Ann.  IM;  Cumminars  v.  Dennett,  26  Me. 

^'\''-  ^"Tl^  ^'  ^'  ?•  ***  *J?\?  r  Vi'  ^''  PatcWn  v.  SwTft,  11  Vt.  SOS;  Thomp- 
Contra.  Watkins   v.   James,  60  N.  C.  106;       g^n  v.  Blanchard.  8  N.  Y.  886. 
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CH.  IV.]  THE  CONSIDERATION-  §  97 

§97.     Cases  Where  Consideration  Not  Essentiai. 

Without  being  exceptions  to  the  rule  stated  in  the 
last  section  there  are  cases  where  a  consideration  is  not 
always  essential,  viz. : 

(a)  Contracts  under  seal  as  we  have  seen  are  binding 
by  reason  of  their  form  irrespective  of  the  question  of 
consideration.^ 

(b)  The  promise  of  a  gratuitous  service,  although 
not  enforceable  as  a  promise,  involves  a  liability  to  use 
ordinary  care  and  skill  in  performance.^ 

(c)  A  statutory  obligation  on  a  bond  or  other  obliga- 
tion made  valid  and  authorized  by  law  needs  no  consid- 
eration to  support  it* 

(d)  In  the  case  of  n^otiable  instruments  a  consider- 
ation is  presumed  to  exist  and  need  not  be  proved  by 
the  plaintiff,  and  the  burden  of  proof  rests  on  the  party 
disputing  the  fact  of  consideration.  If,  however,  he  can 
show  that,  as  between  himself  and  the  party  suing,  no 
consideration  wad  given  for  the  making  or  indorsement 
of  the  bill  or  note,  the  promise  fails,  as  it  would  do  in 
any  other  case  of  simple  contract  under  like  circum- 
stancea*     In  several  States  by  statute  a  written  instru- 

iSeeaotefTO.  live  evidence  of  a   consideration/     The 

**In  order  to  reconcile  the  idea  that  con-  effect  of  such  statutes  is  to  change,  not  a 

sideration  is  essentiarto  a  contract  with  rule  of  evidence,  but  the  very  nature  of 

the  well  known  rule  of  law  that  a  contract  contracts  under  seal.     A  specialty  is  bind  • 

under  seal   is   binding  without  regard  to  ing  by  reason  of  its   form;  a  promise  not 

there  being  a  consideration  therefor,  it  has  under  seal  only  by  virtue  of  some  consider- 

been  asserted  that  a  teal  Mmports  a   con-  ation.    The  New  York  statute  has  the  ef- 

dderaiion  '  or  *ls  conclusive  evidence  of  a  feet  of   making   all   contracts  depend  for 

consideration/    Such  statements  are  not  their  validity  upon  the  existence  of   some 

merely  erroneous,' but   absolutely  mislead-  consideration."    Harriman,  Contr.  (1  Ed.), 

ing  as   to   the   very  nature  of  a  sealed  in-  p.  S3, 

strument.    As  we  nave  seen,  it  has  been  ac^^  t  o  wson  Rail    6  m 

the  rule  for  ages  that  the  evidence  afforded  ,™  i-awson  »»»-.  5  M. 

by  a  deed  can   only   be   overcome  by  evl-  ^f^^^STu^'  ^*'*^*;*'^1t"J; '^ii  ^'"Jl" 

denceofan  equally  high  character.    The  ga^ht  v.  Kellermann    105  N.  Y.  461  12  N 

fact  that  a  man  has  bound  himself  by  deed  ?i,*i  Jurner  v.  Hadden,  62  Barb.   N  Y. 

is  conclusive  evidence  that  he  is  bound,  not  *?*' S^*<^*^  v.  Heath,  4  E.  D.  Smith  (N.Y.) 

that  he  received  a  consideration  for  his  ^:  ^^^™*L^- P^'^^V-^J  ^*« J^'  ^^^=  ^"' 

prtnnise.    Nevertheless,  so  wide-spread  is  groves  v.  Freeman,  18  Ga.  842. 

the  erroneous  idea  that  there  is  a  real  con-  ^Conine    v.    Junction,    etc.,  R.  Co.,  ^ 

nection  between  the  seal  and  the  doctrine  Houst.  (Del.)  288,  89  Am.  Dec.  380:  William 

of  consideration,  that   statutes  have  been  v.  Forbes,  114  111.  107,  28  N.  E.  Rep.  463); 

paMed  in  New  York  and  other  states,  pro-  Townsend  v.  Derby,  3  Mete.  368;  A! ills  v. 

viding  that  a  seal  'shall  be  only  presump-  Barber,  6  Dowl.  P.  C.  77,  2  Gaie  6. 
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THE  CONSIDERATION. 


[part  I. 


ment  is  presumed  to  be  founded  on  a  consideration^  thus 
placing  all  writings  on  a  level  with  negotiable  instru- 
ments.** 


§98.     Consideration  Defined. 


Consideration  has  been  frequently  defined  as  ^'some 
right,  interest,  profit,  or  benefit  accruing  to  one  party, 
or  some  forheara/nce,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  hy  the  other^^^^  or  more 
briefly,  a  benefit  to  the  promisor  or  a  detriment  to  the 
promisee.^ 

Another  good  definition  is  am,  act  or  forhearamce 
called  for  and  induced  by  the  promise.^  It  is  not  es- 
sential that  any  benefit  shall  accrue  to  the  person  mak- 
ing the  promise;  it  is  sufficient  that  something  valuable 
flows  from  the  person  to  whom  it  is  made,  or  that  he  suf- 
fers some  prejudice  or  inconvenience,  and  that  the 
promise  is  the  inducement  to  the  transaction.* 


5  County  of  Montgomery  v.  Bauchlcy,  98 
Mo.  127;  Wulze  v.  Schaefcr,  87  Mo.  (App.) 
551:  Houck  v.  Frisbie,  <»  Mo.  (App.)  16. 

1  Hammond  v.  Hussey.  51  N.  H.  40.  18 
Am.  Rep.  41 ;  Weld  v.  Nichols,  17  Pick. 
688;  Smucker  v.  Lawrence,  21  111.  867.  In 
strictness  consideration  is  of  two  kinds, viz: 

S>od  and  valuable.  Good  consideration  is 
at  of  blood  or  natural  affection,  as  where 
a  man  makes  a  grant  to  a  near  relation, 
being  founded  on  motives  of  duty  or  gene- 
rosity. 2  Bla.  Com.  297.  A  promise  founded 
on  a  *'&ood**  consideration  is  a  gratuitous 
one.  (Keefcr  v.  Grayson,  76  Va.  517,  44 
Am.  Rep.  171:  Kennedy  v.  Ware,  1  Pa.  St. 
445,  44  Am.  Dec.  145;  Kirkpatrick  v.  Tay- 
lor, 48  111.  807;  Priester  v.  Priester,  Ricn. 
Bq.  Gas.  86,  13  Am.  Dec.  191;  Holley  v. 
Adams,  16  Vt.  206.  48  Am.  Dec.  606.)  and 
will  not  support  an  executory  contract. 
Pink  V.  Cox,  18  Johns.  145.  Deeds  made 
upon  good  consideration  only  are  consider- 
ed as  merely  voluntary;  and  although  they 
may  be  valid  at  law  between  the  parties, 
are  not  aided  in  equity;  and  they  are  liable 
to  be  held  void  as  against  creditors  and  pur- 
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chasers  for  value.  Lawson  Rights,  Rem.  & 
Pr.,  $  3848.  Stovall  v.  Bennett,  4  Litt.  806; 
Washband  v.  Washband,  87  Conn.  «M.  A 
valuable  consideration  is  the  consideration 
defined  above.  Practically 'the  verbal  dis- 
tinction is  not  recognized  and  when  the 
courts  speak  of  a  contract  being  founded 
on  a  '*good'*  consideration,  they  mean  a 
"valuable"  one.  Marriage  is  a  valuable 
consideration.  Chichester  v.  Vass.,  1  Munf. 
98,  4  Am.  Dec.  531;  Dugan  v.  Gittings,  3 
Gill,  138,  43  Am.  Dec.  806. 

«  Drake  v,  banning,  49  N.  J.  (Eq.)  452 , 
84  Atl.  Rep.  888;  Cook  v.  Bradley,  7  Conn. 
57, 18  Am.  Dec.  79. 

3  Harriman  Contr.  (2  Ed.)  $  91. 

*Hamar  v.  Sid  way,  124  N.  Y.  688;  Brown 
V.  Ray,  10  Ired.  78,  41  Am.  Dec.  879; 
Jones  V.  Ashburner,  4  East.  468;  Hilton  v. 
Southwick,  17  Me.  803,  86  Am.  Dec.  253; 
Carr  v.  Card,  34  Mo.  518-  New  Hanover 
Bank  v.  Bridgers.  98  N.  C.  57,  8  Am.  St. 
Rep.  817;  Houck  v.  Frisbce,  66  Mo.  (App  \ 
16;  Barrett  v.  Mahuken,  48  Pac.  Rep.  808 

(^^y.>. 
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CH.    IV.]  THE  C0N8IDEBATI0N.  §99 


§99.     Money  or  Money  Value  not  Requisite, 

Money  or  something  which  has  a  money  value  is  of 
course  a  consideration,  but  it  is  clear  from  the  defini- 
tions that  all  that  is  necessary  to  constitute  a  valuable 
consideration  is  that  the  promisor  does  or  promises  to 
do  something  which  he  is  not  bound  to  do  or  refrains  or 
promises  to  refrain  from  something  which  he  has  a 
right  to  do.^ 

If  A  promise  B  to  pay  him  five  dollars  if  he  will  not 
eat  a  dinner  or  ten  dollars  if  he  will  not  wear  his  best 
coat  for  a  day,  B's  abstaining  from  eating  his 
dinner  and  refraining  from  wearing  his  coat  is 
sufficient  to  support  A's  promise,  for  B  has  a  legal  right 
to  do  both  of  these  things.  In  a  New  York  case,  an  uncle 
promised  a  nephew  that  if  he  would  refrain  from  drink- 
ing liquor,  using  tobacco,  swearing  and  playing  certain 
games  for  money  until  he  came  of  age,  he  would  pay  him 
15,000.  The  nephew  kept  his  side  of  the  bargain,  but 
when  sued  for  the  money  the  uncle  claimed  that  the 
agreement  was  not  founded  on  a  valid  consideration. 
But  the  court  said : 

"It  is  sufficient  that  he  restricted  his  lawful  freedom  of  action 
within  certain  limits  upon  the  faith  of  his  uncle's  agreement."' 


iBifrelow  y.  Bigelow,  95  Me.  17.  49  Atl.  3Hamer  v.  Stdway,  124  N.  Y.  688;  and 

Rep.  89:  Dcvecmon  v.  Shaw,  89   Md.  199,  see  Talbott  v.  Stemmons,  89  Ky.  228;  Lin- 

14  Atl.  Rep.  464;  Hamer  v.  Sidway,  124  N.  dell  v.  Rokes,  60  Mo.  249, 21  Am.  Rep.  395. 

Y.  688,  27  N.  E.  Rep.  256,  86  N.   Y.  St.  688:  In  an  Australian  case  it  was  held  that  a 

Carrie  v.  Misa,  L.  R.  10  Exch.  158:  Carlill  promise  to  pay  to  a  divorced  wife  a  stated 

▼.  Carbolic  Smoke  Co.,  1  Q.  B.  256, 2  0.  B,  annuity  if  she  would  conduct  herself  with 

484  (1802-1803);  Green  ▼.  Brooks.  1  Cair828,  sobriety  and  in  a   respectable,  orderly,  and 

22  Fac.  Rep.  849;  Earle  v.  Angell,  157  Mass.  virtuous  manner  was  founded  on  a  sufficient 

204, 32  N.  B.  Rep.  164;  Wolford  v.  Powers,  consideration  as  she  was  under  no  obliga- 

85  Ind.  204,  44  Am.  Rep.  16;  Diffenderfer  v.  tion  to  the  husband  to  remain   sober  or 

Scott,  6  Ind.   App.  243.  32  N.   E.  Rep.  87;  virtuous.    Dunton  v.  Dunton,  18  Vict.  L. 

Eaton  V.  Libbey.  165  Mass.  218,  42  N.  E.  Rep.  114,  46  Alb.  L.  J.  11. 
Rep.  1127,  62  Am.  St.  Rep.  511 :  Babcoct  v. 
Chase,  92  Hun  284,  36  N.  Y.  (Supp.)  879. 
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§  100  THE   CONSIDERATION.  [PART  I. 

§100.    Adeqtuicy  of  Consideration. 

Whether  or  not  the  consideration  is  adequate  to  the 
promise  is  immaterial.  So  long  as  the  party  gets  what* 
he  contracted  for,  the  courts  will  not  examine  into  the 
transaction  in  order  to  find  out  what  its  value  is  to  him 
or  whether  it  is  at  all  equivalent  to  what  he  promised 
in  return.^  To  do  otherwise  it  is  well  said  would  be 
"the  law  making  the  bargain^  instead  of  leaving  the  par- 
ties to  make  it."^  The  slightest  consideration  then  is 
sufficient  to  support  the  most  onerous  obligation.' 

In  Bainhridge  v.  Firmstone,^  F  anked  permission  of 
B  to  weigh  his  boilers,  which  B  granted,  and  in  consid- 
eration of  which  F  promised  to  return  them  in  as  good 
condition  as  he  rieceived  them.  He  did  not  do  so  and  B 
sued  him.  F  contended  that  the  permission  to  weigh 
boilers  was  neither  detriment  to  B  nor  benefit  to  F,  and 
was  therefore  not  a  consideration  to  support  his  prom- 
ise.    But  the  court  said : 

"The  defendant  had  some  reason  for  wishing  to  weig^  the  boilers; 
and  he  could  only  do  so  by  obtaining  permission  from  the  plaintiff, 
which  permission  he  did  obtain  by  promising  to  return  them  in 
good  condition.  We  need  not  inquire  what  benefit  he  expected  to 
derive.    The  plaintiff  might  have  given  or  refused  permission." 

In  another  case  the  defendant  promised  the  plaintiffs 
that  if  they  would  return  him  a  written  guaranty  which 
they  had  of  his  he  would  pay  certain  bills.  The  plain- 
tiffs did  so,  but  it  was  afterwards  discovered  that  the 
guaranty  was  not  legally  enforceable  against  the  de- 

iMulhall  V.  Mulhall,  41  Pac.  Rep.  1x4,  a  Thornborrow  v.  Whiucre.  9  Ld.  Ray: 

3  Okl.  304;    Woodruff   V.   McDonald,  33  1164;  Darrow  v.  Walker.  48  N.  V.  (S.  C.)6. 

Ark.  «7;  Mound  City  Co.  v.  Dawson,  65  Wilkinson  v.  Oliveira.l  Bing.  (N.  C.)  490; 

Cal.  426;  Clark  v.  Sigourncy,  17  Conn.  511;  Judy  v.  Louderman,  48  Ohio  St.  562,  87  N. 

Spann  v.  Baltzell,  1  Fla.  301,  44  Am.   Dec.  E.  Rep.  181;  Churchill  v.  Bradley,  5b  Vt. 

846;  Lawrence  v.  McCalmont,  2  How.  426;  403.  6  Atl.  Rep.  189,  56  Am.  Rep.  568;  San- 

Gravely  v.  Barnard.  L.  R.  18  Eq.  518;  Bol-  ders  v.  Carter,  91  Ga.  450, 17  S.  E.  Rep.  845; 

ton  y.  Madden.  L.  R.  9Q.  B.  55.  Lamp  Co.  v.  Mfg.  Co..  64  Mo.  (App.)  115; 

•  Pilkington  v.  Scott,  15  M.  &  W.  660.  Brownlow  v.  WolUrd,  66  Mo.  (App.)  687. 

*  8  Ad.  &  Ell.  748. 
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fendant  at  all,  and  was  worth  no  more  than  a  piece  of 
paper ;  and  it  was  argued  that  it  was  therefore  no  con- 
sideration for  the  defendant's  promise.  But  the  court 
said: 

*'The  plaintiffs  were  induced  by  the  defendant's  promise  to  part 
with  something  which  they  might  have  kept,  and  the  defendant  ob- 
tained what  he  desired  by  means  of  that  promise.  Both  being  free 
and  able  to  judge  for  themselves,  how  can  the  defendant  be  justified 
in  breaking  this  promise,  by  discovering  afterwards  that  the  thing 
in  consideration  of  which  he  gave  it  did  not  possess  that  value  which 
he  supposed  to  belong  to  it?  It  can  not  be  ascertained  that  that 
value  was  what  he  most  regarded;  he  may  have  had  other  motives 
and  objects,  and  of  their  weight  he  was  the  only  judge."* 

But  the  consideration,  though  it  may  be  inadaquate, 
must  be  real.®     Therefore  one  cent  has  been  held  in- 
sufficient to  support  a  promise  to  pay  f6d0,^  and  one 
dollar  insufficient  to  support  a  promise  to  pay  |1,000, 
the  court  in  the  first  case  saying : 

"It  is  true  that  as  a  general  proposition  inadequacy  of  considera- 
tion will  not  vitiate  an  agreement.  But  this  doctrine  does  not  apply 
to  a  mere  exchange  of  sums  of  money,  of  coin,  whose  value  is  ex- 
actly fixed,  but  to  the  exchange  of  something  of,  in  itself,  indeter- 
minate value  for  money,  or  perhaps  for  some  other  thing  of  indeter- 
minate value.  In  this  case,  had  the  one  cent  mentioned  been  some 
p«urticular  one  cent,  a  family  piece,  or  ancient,  remarkable  coin, 
possessing  a  indeterminate  value,  extrinsic  from  its  simple  money 
value,  a  different  view  might  be  taken;  as  it  is,  the  mere  promise 
to  pay  six  hundred  dollars  for  one  cent,  even  had  the  portion  of  that 
cent  due  from  the  plaintiff  been  tendered,  is  an  unconscionable  con- 
tract, void  at  first  blush,  upon  its  face,  if  it  be  regarded  as  an  earn- 
est one.  The  consideration  of  one  cent  is  plainly,  in  this  case, 
merely  nominal,  and  intended  to  be  so." 

§101.     In  Equity. 

Mere  inadequacy   of  consideration   is   not  even   in 
equity  a  sufficient  ground  for  resisting  the  specific  per- 

s  Haif  h  V.   Brooks,  10  Ad.  &  Bll.  809;  «  See  f  108. 

Churchm   V.  Bradley,  58  Vt.  408,  96  Am.  7  Schnell  v.  Neil,  17  Ind.  29,  T9  Am.  Dec. 

Rep-  «».  453.  Shepard  v.  Rhodes.  7  R.  I.  470. 
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formance  of  a  contract.^  But  courts  of  equity  will  take 
in  account  in  cases  which  come  before  them  the  inade- 
quacy of  the  consideration^  and  if  a  contract  is  sought 
to  be  avoided  on  the  ground  of  fraud  or  undue  influ- 
ence, it  will  be  regarded  as  corroborative  evidence 
thereof.* 

§102.     Consideration  Executed  or  Executory. 

The  consideration  for  a  promise  may  be  executed  or 
executory.  An  executed  consideration  is  some  act  per- 
formed or  some  value  given  at  the  time  of  making  the 
promise  and  in  return  for  the  promise  then  made.  An 
agreement  upon  an  executed  consideration  arises  where 
one  of  the  parties  has  in  the  act  which  amounts  to  an 
offer  or  an  acceptance,  as  the  case  may  be,  done  all  that 
he  is  bound  to  do  under  the  agreement,  leaving  an  out- 
standing liability  on  the  other  side  only.  An  executory 
consideration  is  a  promise  to  do  or  to  give  something, 
or  to  forbear  from  doing  something,  in  return  for  some 
other  promise  or  thing  done. 

§103.     Promise  for  a  Promise. 

A  promise  to  do  an  act  or  to  forbear  from  doing  an 
act  is  just  as  valuable  a  consideration  for  a  promise  as 
the  act  or  forbearance  would  be.  Where  mutual  prom- 
ises are  made  the  one  furnishes  a  sufficient  considera- 
tion for  the  other.^  But  it  is  essential  that  the  promise 
shall  be  (a),  certain;  (b),  l^al;  (c),  possible  of  per- 
formance; (d),  concurrent  in  time  with  the  other,  and 
(e),  impose  a  legal  liability  upon  the  promisor. 

»  Lawson  Rights,  Rem.  &  Pr.,  58247,  po«  60  Am.  Dec.  81;  Cole  v.  Trecothick,  9  Vesey 

Ghfp.  XIX.  246;  Borell  v.  Dann,  2  Hare,  460. 

»  Giflford  V.  Thorn,  9  N.  J.  (EqO  708;  Cr-  i  Rowan  Co.  v.   Hull,  47  S.  E.  Rep. 

uke  V.  Christopher,  5  Dana,  181;  Feigley  v.  oa  (W.  Va.)  citinff  9  Cyc.  828;  Appleton  v. 

Fe^Iey,  7  Md.  687,  61  Am.  Dec.  876;nBeard  Chase,  19  Me.  74;  Byrd  v.  Fox,  8  Mo.  674: 

V.  Campbell,  8  A.  K.  Marsh,  125,  12  Am.  Coleman  v.  Eyre,  46  N.  Y.  88. 
Dec.  aOft:  Davidson  v.  Little,  28  Pa.  St.  246, 
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(a)  An  offer  aa  we  have  seen  may  be  so  vague  and  un- 
certain as  not  to  be  legally  enforcible,^  aud  it  follows 
that  a  promise  of  this  nature  cau  not  form  a  l^al  con- 
sideration.^ 

(b)  The  promise  must  be  to  do  something  which  is 
not  illegal* 

(c)  The  promise  must  not  be  to  do  something  which 
is  (1)  physically  or  (2)  legally  impossible  aud  known 
to  both  parties  to  be  so  at  the  time  it  is  made.  (1) 
Physical  impossibility  means  practical  impossibility  ac- 
cording to  the  state  of  knowledge  of  the  day,*^  as  for 
example  a  promise  to  go  from  New  York  to  London  in 
one  day  or  to  discover  treasure  by  magic  or  to  go  round 
the  world  in  a  week,®  or  a  promise  made  on  March  15th 
that  a  ship  would  sail  on  February  12th.''  But  if  the 
promise  be  within  the  range  of  possibility,  however  ab- 
surd or  impossible  the  idea  of  its  execution  may  be,  it 
will  be  upheld,  as  where  one  covenants  that  it  shall 
rain  to-morrow  or  that  the  pope  shall  be  at  Westmin- 
ster on  a  certain  day.  To  bring  the  case  within  the  rule 
of  impossibility  it  must  appear  that  the  thing  to  be  done 
can  not  by  any  means  be  accomplished ;  for  if  it  is  only 


»  Ante,  $  n. 

s  In  White  v.  Bluett,  23  L.  J.  Ex.  86,  an 
aiction  was  broufj^bt  by  executors  upon  a 
promissory  note  made  payable  to  the  test- 
ator by  his  son,  the  defendant  in  the  action. 
The  son  pleaded  a  promise  made  bv  his 
father  to  discharsre  him  from  all  liaoility 
in  respect  of  the  note  in  consideration  of 
his  ceasinf  to  malce  certain  complaints 
which  he  bad  been  in  the  habit  of,  makingf. 
to  the  efifect  that  he  had  not  enjoyed  as 
many  advantages  as  the  other  chtldren. 
The  court  said  that  the  promise  f^iven  by 
the  son  was  no  more  than  a  promise  **not 
to  bore  his  father,**  and  was  too  va? ue  to 
support  his  father's  promise  to  disdiarge 
the  son  from  liability  on  the  note.  ''A  man 
might  complain  that  another  person  used 
the  highway  more  than  he  ought  to  do, 
and  that  other  might  say,  do  not  complain 
and  I  will  give  you  £X>.  It  is  ridiculous  to 
suppose  that  such  promises  could  be  bind- 
ing. So  if  the  holder  of  a  bill  of  exchange 
were  suing  the  acceptor  and  the  acceptor 


were  to  complain  that  the  holder  had  treat- 
ed him  badly  or  that  the  bill  ought  never 
to  have  been  circulated  and  the  holder 
were  to  say,  'Now,  if  you  will  not  make 
any  more  complaints  I  wilt  not  sue  you,' 
such  a  promise  would  be  like  that  now  set 
up.  In  reality  there  was  no  consideration 
at  all."  But  see  Sharon  v.  Sharon,  68  Cal. 
29,  8  Pac.  Rep.  614,  criticised  in  92  Cent. 
L.  J.  6  and  Little  v.  McCarter,89  N.  C.  88^. 

*  See  post. 

5  Clifford  V.  Watts,  L.  R.  6  C.  P.  588. 

0  Le  Roy  V.  Jacobosky,  48  S.  B.  Rep. 
7g6  (N.  C).  citing  9  Cyc  886;  Indian  Con- 
tract Act,  %  68;  The  Harriman,  9  Wall.  261. 
In  a  recent  case  a  covenant  by  an  applicant 
for  life  insurance  that  he  would  not  die  by 
his  own  hand  while  insane  was  held  void, 
on  the  ground  that  it  was  one  impossible 
to  observe,  and  known  to  be  so  by  both 

farties.    Kelley  v.  Mut.    L.   Ins.  Co.,  109 
ed.  Rep.  56. 
'  Hall  V.  Cozenove,  4  East.  477. 
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improbable  or  out  of  the  power  of  the  obligor  it  is  not 
in  law  deemed  impossible.®  (2)  An  impossibility  in 
law  apparent  when  the  agreement  is  made,  is  illus- 
trated by  the  promise  in  an  old  case  by  one  person, 
without  authority  from  another,  to  discharge  a  debt 
due  the  latter,  because  no  one  without  authority  from 
the  creditor  could  release  a  debt  due  to  him.®  So  of  a 
promise  "that  plaintiff's  tract  of  land  shall  sell  for  a 
certain  sum  by  a  given  day,"  for  no  man  can  force  the 
sale  of  another's  property  by  a  given  day  or  by  any  day 
as  of  his  own  act  ;^^  of  a  promise  to  transfer  a  license, 
when  the  law  did  not  allow  such  transfers  ;^^  of  a  prom- 
ise to  marry  by  one  already  married  and  known  to  be  so 
by  the  promisee.** 

(d)  The  promises  must  be  concurrent,  that  is,  they 
must  become  obligatory  at  the  same  time;  otherwise 
each  is  of  no  legal  value  at  the  time  it  is  made  and 
neither  will  support  the  other.*' 

(e)  The  promise  must  impose  a  l^al  liability  on  the 
person  making  it.  At  common  law  a  married  woman's 
promise,  being  void,  would  not  constitute  a  l^al  con- 
sideration." The  liability,  however,  need  not  be  per- 
fect If  the  promise  is  merely  voidable,  as  for  instance 
an  infant's  promise,  it  is  a  sufficient  consideration.*^ 

•  Watson  V.  Blossom,  4  N.  Y.  (Supp.)  » a  Livingston  v.  Rogers,  1  Gaines.  68«; 
489, 18  N.  v.  St.  T2«;  Beebe  ▼.  Johnson,  19  Keep  v.  Goodrich,  1«  Johns.  397;  Tucker  v. 
Wend.  600, 83  Am.  Dec.  518;  The  Harriman.  Woods,  12  Johns.  190. 7  Aro.Dec.a06;  James 
9  Wall.  101. 19  L.  Ed.  029:  Thornborrow  v.  v.  Fulcrod,  5  Tex.  612,  56  Am.  Dec.  74«; 
Whiucre,  2  Ld.  Raym.  1164.  Flanders  v.  Wood,  88  Tex.  277,  18   S.  W. 

•  Harvy  v.  Gibbons,  2  Lev.  161.  But  see  5«P;  ?^L^y^?*5,^-  ^"^fS'  J*,^*f!lol' 
Waterman  v.  Dutton.  6  Wis.  266.  f  "/;^»"#***°IJ;  ^tfi^""'  f  iJ^*  I'  ^^%^  ^' 

,^  e.  i^  *  «.       /«fi   N  .«i>        *  Atl.  Rep.  261;   Missouri  Bank  v.  Sabin, 

10  Stevens  v.  Coon,   1  Pinn.  (Wis.)  866;       4ft  Vt  MO 

Specht  V.  Collins,  81  Tex.  218, 16  S.  W.  934.  ,  , 'i.              ■>       o  •        -*     ,.r  . 

AVagreement  to  convey  property  not  be-  _*  *Shaver  v.  Bear  River,  e^vWater,  etc., 

lonrine  to  the  promisoV  at  the  time  it  is  £0..  10  Cal.  896-  Howe  y.  Wildes  84  Me. 

ma?e  is  valid,  ^rask  v.  Vinson,  20  Pick.  5??;  Warmer  v.  Crouch,  M  AUen  163;  An- 

106:  Steams  v.  Foote,'aO  Pick.  422.  ^^^^  v-  Lawrence.  88  Barb.  142. 

1 1  Pierce  v.  Pierce,  17  Ind.  App.  107,  46  tiJ*9^***R?  ^^\*^^'  ^^'  7r  H""«"*  JJ 
N  P    R^n  Aaa  m-  App.  186;  Baldwin  v.  Van  Deusen,  87 

',7»^!r  *  u      »  w  *•  Ti,  o«  ii  A  N.  Y.  487-    riolt  V.  Ward    CUrencieux,  2 

isPadd<Kk  V.  Robinson,  68  111.99, 14  Am.  str.  987;  Villard  v.  Stone,  7  Cow.  22,  17 

Rep.  112;  Haviland  v.  Halstead,  34  N.  Y.  ^qj,  j^^c.  496. 

^48. 
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The  same  is  true  of  a  promise  which  is  valid  but  unen- 
forceable, as  for  instance  an  oral  promise  requiring 
written  proof  under  the  statute  of  frauda^®  In  other 
words  mutuality  of  agreement  may  exist  and  mutuality 
of  evidence  or  of  remedy  be  absent.^^ 


§104.     Mutuality  Required. 


There  are  cases  where  a  definite  offer  is  made  to  an 
ascertained  person  and  the  offeree  accepts  but  because 
the  offeree  has  really  promised  nothing  a  consideration 
is  not  present  and  the  agreement  is  said  to  fail  for  want 
of  mutuaXity.^  An  example  of  this  is  presented  where 
A  offers  to  supply  B  with  such  goods  of  a  certain  kind 
as  he  may  desire  or  choose  to  order  during  a  certain 
time  at  a  certain  price  and  B  accepts  that  offer.  Here 
B's  acceptance  is  not  a  consideration,  for  he  has  prom- 
ised nothing,^  and  A  is  not  bound,  his  offer  being  still 
a  mere  offer  which  may  be  accepted  by  B  giving  an 
order  for  a  definite  quantity  of  the  goods  before  it  is 


i«Gctchen  V.  Jewctt.  4  Me.  860;  Wilkin- 
son V.  Heavenrich.  58  Mich.  674«  26  N.  W. 
189,  96  Am.  Rep.  706;  Justice  v.  Lang,  42 
N.  T.  4fl6, 1  Am.  Rep.  676. 

i^kobinson  Consol.  Min.  Co.,  v  Johnson, 
18  Colo.  868,  28  Pac.  Rep.  46»;  Grove  v. 
Hodges,  56  Pa.  St,  504. 

1  Smsrthe  v.  Greacen.  gz  N.  Y.(8upp.) 
45x:  Steinwender  Co,  v.  Ouenther  Co.. 
So  S.W.Rep.  ii70(Ky.),  citing  o  Cyc.  327; 
Vogel  V.  Pekoe,  167  111.  889, 42  N.  B.  Rep. 
886;  Dorsey  ▼.  Packwood,  18  How.  126: 
Steffen  v.  R.  Co.,  166  Mo.  882. 

SColumbus  Wire  Co.  v.  Preenaan  Wire 
Co.,  71  Ped.  Rep.  36^;  Hoffman  v.  MafR- 
olo,  X04  Wis.  030,  80  N.  W.  Rep.  103a; 
Thayer  ▼.  Burchard,  90  Mass.  508;    Wells 


V.  R.  Co.  30  Wis.  606:  Barrow  S.  S.  Co., 
V.  R.  Co.,  181  N.  Y.  84,  81  N.  B.  Rep.  261; 
Rafolovitz  V.  Tob.  Co.,  78  Hun  87.  26  N. 
Y.  S.  1086:  Stensgard  ▼.  Smith,  48  Minn.  11 
44  N.  W.  Rep.  669:  American  Cotton  Oil 
Co.  V.  Kirk,  to  Fed.  Rep.  792;  Railroad 
Co.  ▼.  Mitchell,  38  Tex.  86;  Stiles  ▼,  Mc 
Clellan,  6  Colo.  89;  Baltimore,  etc.,  R.  Co. 
V.  Potomac  R.  Co.,  51  Md  32,  84  Am.  Rep. 
316:  Hickey  v.  O'BHen,  183  Mich.  611,  §1 
N.  W.  241;  Minn.  Lumber  Co.  v.  White 
Heart  Coal  Co..  160  III.  66;  Higbee  ▼. 
Rust,  71  N.  E.  Rep.  1010  (111);  Swindell  Co. 
V.  First  Nat.  Bank,  49  S.  E.  Rw.  678  (Ga.) ; 
East  V.  Ice  Co.,  81  N.  Y.  (S.)  887;  Dennis 
V.  Slyfield,  117  Fed.  Rep.  474. 
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actually  withdrawn  by  A^  or  expires  by  efflux  of  tiine.^ 
But  where  the  acceptance  does  really  impose  an  ob- 
ligation on  the  acceptor,  then  a  consideration  is  present 
and  a  binding  contract  results.  And  this  is  so  wherever 
the  acceptor's  freedom  of  action  is  in  any  way  limited.^ 
It  is  not  limited  at  all  where  he  simply  assents  to  the 
seller's  offer  to  sell  him  all  the  goods  he  may  order  or 
"desire"  during  a  certain  time,  for  he  has  not  promised 
to  order  any,  nor  is  he  bound  to  do  so.  But  it  is  limited 
where  the  offer  is  to  supply  him  with  all  the  goods  of  a 
particular  kind  which  he  may  "require,"  or  which  he 
may  need  during  a  certain  time,  for  here,  though  it  may 
be  that  he  will  neither  need  nor  require  any,  yet  if  he 
does  he  has  bound  himself  to  buy  them  of  the  proposer. 


3  Great  Western  R.  Co.  v.  Witham,  L. 
R.  9 C.P.  16:  Holtz  v.  Schmidi.59  N.  Y. 258; 
Willetts  V,  Ins.  Co.,  46  N.Y.45;  L*Amoreux 
V.  Gould,  7  N.  Y.  349;  Kelly  v.  Ybanu,  3 
Gal.  147.  In  Cooper  v.  Lansing  Wheel  Co., 
94  Mich.  272,  64  N.  W.  Rep.  89,  it  was  held 
that  the  offer  of  a  manufacturer  to  deliver 
to  plaintiff  all  the  goods  of  a  specified 
class  at  specified  prices  that  plain- 
tiff may  need  during  the  season, 
is  a  mere  offer  by  the  manufacturer  to  fur- 
nish the  goods,  which  he  has  a  right  to  with- 
draw at  any  time  before  it  is  acted  on,  ev- 
en though  accepted  by  plaintiff;  but  after 
he  has  filled  an  order  at  the  prices  specified, 
and  has  thus  had  the  benefit  of  a  sale,  the 
entire  contract  becomes  valid  and  binding 
and  he  can  not  thereafter  decline  to  fill  fur- 
ther orders.  This  decision  is  clearly  wrong 
on  both  points.  On  the  first,  because  we 
have  seen  that  the  promise  to  buy  all  the 
wheels  he  needed  limited  the  plaintiff's  free- 
dom of  choice,  and  was  a  good  considera- 
tion for  the  promise;  on  the  second,  because 
if  it  was  simply  an  offer,  the  order  for  a 
certain  quantity  of  the  goods  was  a  contract 
to  deliver  the  quantity  ordered,  and  not  all 
that  the  plaintiff  might  order  in  the  future. 
See  also  Philadelphia  Base  Ball  Co.  v.  La- 
joie,  51  Atl.  Rep.  978  (Pa.). 

In  Crane  v.  Crane  Co.,  106  Fed.  Rep. 
869,  the  court  distinguishes  between  a  con- 
tract to  furnish  another  with  such  supplies 
as  may  be  needed  during  a  specified  period 
of  time  for  some  certain  business  or  manu- 
facture, or  with  such  commodities  as  the 
purchaser  has  already  contracted  to  fur- 
nish to  others,  the  quantity  in  such  cases 
being  capable  of  at  least  approximate  esti- 
mation when  the  contract  is  made,  and  an 
agreement  by  a  wholesale  dealer  to  supply 
a  retailer  during  a  certain  time,  at  stated 
prices,  with  so  much  of  a  commodity  as  the 
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purchaser  may  require  for  his  trade.  The 
former,  in  the  opinion  of  the  court,  is  good; 
but  the  latter  is  not,  for  the  reason  that  it 
leaves  it  practically  optional  with  the  pur- 
chaser to  increase  or  diminish  his  orders 
with  the  rise  or  fall  of  prices,  as  may  be 
most  to  his  advantage  and  the  correspond* 
ing  disadvantage  ot  the  seller.  This  rea- 
soning is  hardly  satisfactory.  The  agree- 
ment may  have  been  an  improvident 
agreement,  but  that  does  not  show  that  it 
was  not  a  binding  contract.  If  the  prom- 
ise to  furnish  at  a  fixed  price  so  mucn  of  a 
commodity  as  the  purchaser  might  order  in 
a  given  time  had  been  under  seal,  the 
promise  would  have  been  just  as  improvi- 
dent, but  it  would  have  been  binding.  Not 
being  under  seal,  the  only  question  then 
can  be,  was  there  a  consideration  for  it? 
Can  it  be  denied  that  the  counter  promise 
to  take,  from  the  promisor  within  a  certain 
specified  time,  all  of  that  commodity  which 
the  purchaser  might  buy  is  a  good  consid- 
eration? If  I  agree  to  buy  all  of  the  articles 
of  a  certain  kind  that  I  may  purchase  with- 
in a  year  from  X,  is  that  not  the  same  thing 
as  saying  that  within  that  time  I  agree  not 
to  purchase  any  such  articles  from  any  liv- 
ing being  save  X?  If  I  bought  such  arti- 
cles from  any  one  but  X,  would  not  that  be 
a  breach  of  my  promise  to  buy  all  articles 
of  that  kind  within  the  time  from  X?  Is 
not  a  promise,  within  a  given  time  not  to 
buy  a  certain  article  from  A  or  B,  and  a 
fortiori,  from  no  one  but  X,  a  perfectly 
good  consideration  for  any  lawful  counter 
promise? 

« Chicago,  etc..  R.  Co.  v.  Dane,  48  N.  Y. 
240. 

sMail  Pub.  Co.  v.  Marks,  xoz  N.  W. 
Rep.  458I(Ia.),  citing  9  Cyc.  829. 
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and  has  hence  parted  with  his  right  to  buy  them  from 
whom  he  pleases.  In  an  Illinois  case  a  corporation  ac- 
cepted an  offer  to  sell  it  all  the  pig  iron  of  a  certain 
(luality  which  it  would  need,  use  or  consume  in  its  hvM- 
n€88  during  the  coming  year,  and  it  was  held  that  this 
was  a  valid  contract^  the  court  saying : 

"It  can  not  be  said  that  the  appeUee  was  not  bound  by  the  con- 
tract It  had  no  right  to  purchase  Iron  elsewhere  for  use  in  its 
business.  If  it  had  done  so  appellant  might  have  maintained  an 
action  for  breach  of  the  contract"* 

And  the  same  conclusion  was  reached  where  a  hotel 
keeper  accepted  an  offer  to  supply  him  with  all  the  ice 
he  might  require  in  his  ice  business/  for  he  could  not, 
said  the  court,  dispense  entirely  with  the  use  of  ice  in 
his  hotel. 

§105.     Subscription  Papers. 

The  case  of  subscriptions  to  carry  out  some  public 
or  other  object  in  which  the  subscribers  are  interested 
is  one  not  free  from  difficulty  and  three  different  views 
in  regard  thereto  are  held  by  the  courta 

(a)  In  some  courts  it  is  held  that  the  promises  of  the 
different  subscribers  mutually  support  each  other  and 
that  the  beneficiary  may  sue  on  the  promise  as  one  made 
for  his  special  benefit^  Thus  where  A  and  B  and  others 
sign  a  paper  agreeing  to  give  certain  sums  for  the  erec- 

•  National  Furnace  Co.  v.  Keystone  Co.,  a  warranty  that  be  will  remain  in  the  buai- 

110111.  427;  Excelsior  Wrapper  Co.  V.  Mes-  ness  for  any  lenf^tb  of  time:    See  Ames- 

scnger,  »3  N.  W.  Rep.  459  C  Wis.);  Peterson  Brooks  Co.  v.  Aetna  Ins.  Co.,  88  Minn.  846, 

V.  Chan,  91  N.  W.  Rep.  687  (Wis.).  860,  86  N.  W.  Rep.  344;  Drake  v.  Norse,  62 

7  Smith  V.  Moore,  20  La.  Ann.  329  and  'owa  417. 

see  Hickey  v.  O'Brien,  138  Mich.  611,  82  N.  i Christian   College   v.  Hendley.  49  Cal. 

W.  Rep.  241;  Contra,  Campbell  v.   Lam-  847;  Petty  v.  Christ  Church.  96  Ind.  278; 

bert,  86  La.  Ann.  86.    In  a  Minnesota  case  Hi^ert  v.  Indiana  Asbury  University,  58 

(Bailey  v.  Austrain,  19  Minn.  685)  the  court  Ind.  826:  Allen  v.  Duffie,  48  Mich.  1.  4  N. 

reasoned  that,  as  the  acceptor  might  £o  out  W.  Rep.  427;  Armann  v.  Buel.  40  Neb.  808, 

•of  business  when  he  pleased,  there  was  no  69  N.  W.  Rep.  516:  Osborn  v.  Crosby,  63 

eniragement  on  his  part  to  "want**  any  of  N.  H.  683.  8  Atl.  Rep.  489:  Irwin  v.  Lom- 

the    goods   offered,    a   plainly  erroneous  bard  University,  5o  Ohio  St.  9,  46  N.  B. 

view,  for  the  acceptor  did  at  least  part  with  Rep.  63,  60  Am.  St.  Rep.  727;  Lathrop  v. 

bis  right  to  buy  ffoods  of  persons  other  Knapp,  27  Wis.  214;  Bdinboro  Academy  v. 

than  the  offerer.    This  is  enough;  and  it  is  Robinson,  87  Pa.  St.  810. 


not  necessary  to  require  in  addition  to  this 
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tion  of  a  church  or  the  maintenance  of  a  charity  or  the 
like,  the  paper  is  construed  as  a  promise  by  A  to  pay 
the  amount  in  consideration  of  B  promising  to  pay  the 
sum  he  subscribes  and  vice  versa,  and  the  object  of  the 
donation  is  allowed  to  sue  on  these  mutual  promises. 

(b)  In  other  courts  the  view  is  that  the  person  to 
whom  the  subscription  is  made  impliedly  promises  to 
appropriate  the  funds  subscribed  in  conformity  with 
the  terms  and  effect  of  the  subscription,  and  that  this 
implied  promise  is  a  sufficient  consideration  in  the  ab- 
sence of  any  other  to  support  the  promise  of  the  sub- 
scriber.2 

(c)  The  prevailing  view  is  that  a  subscription  like 
any  other  promise  or  offer  requires  a  consideration  to 
support  it  either  of  profit  to  the  party  promising  or  of 
lo^  to  the  other  party,  and  that  it  is  only  where  some 
obligation  is  incurred  or  labor  or  money  is  expended  on 
the  faith  of  it  that  the  subscriber  is  bound,  up  to  which 
time  the  subscription  may  be  revoked  by  the  subscriber ; 
but  it  becomes  binding  as  soon  as  a  consideration  is  fur- 
nished by  incurring  an  obligation  or  expending  labor 
or  money  on  the  faith  of  it.^  Thus  in  a  Maasachusetts 
caae  it  is  said : 

"In  every  case,  in  which  this  court  has  sustained  an  action  upon: 
a  promise  of  this  description,  the  promisee's  acceptance  of  the  de- 

> North  Ecclesi^tical  Soc.  v.  Matson,  86  T.    B.    Mon.  196;    Machias  Hotel  Co.   v. 

Conn.  26;  Uliopolit  M.  E.  Church  v.  Gar-  Coyle.  35  Me.  405,  58  Am.   Dec.  712;  Sher- 

vey«    58    III.    401,   5   Am.  Rep.  51;  North-  win  v.   Fletcher,  168  Mass.  413,  47  N.  E. 

Western  Universalists  Conference  v.  My-  Rep.  197;  Underwood  v.  Waldron.  12  Mich, 

ers,  86  Ind.  375;  McDonald  v.  Gray,  11  Iowa  73:  Bohn  Mfg.  Co.  v.  Lewis,  45  Minn.  164, 

508,  79  Am.  Dec.   609;    Collier  v.   Baptist  47  N.  W.  Rep.  652;  Whitworth  v.   Harris. 

Education  Soc..  8  B.  Mon.  68:  Maine  Cent.  40  Miss.  488;  Pitt  v.  Gentle,  49  Mo.  74; 

Institute  v.  Haskell,  73  Me.  140;  In  re  Helf-  Kansas  City  School  Dist.  v.  Sheidley,    188 

stein,   77  Pa.  St.  828,   18  Am.  Rep.   449;  Mo.  673.  40  S.  W.  Rep.  656;  McClanahan  v. 

Cooper  V.  McCrimmin,  88  Tex.  888,  7  Am.  Payne,  86  Mo.  App.  884;   Methodist  Or- 

Rep.  8^;   Troy  Conference  Academy  v.  phans*  Home  Assoc,  v.  Sharp,   6  Mo.  App. 

Nelson,  94  Vt.  189:  Gait  v.  Swain.  9  Gratt.  150.    (But  see  New  Lindell  Hotel  Co.  v. 

688,  60  Am.  Dec.  811.  Smith,  18  Mo.  App.  7.)    Twenty-third   St. 

•  Richelieu  Hotel   Co.    v.   International  Baptist  ^^^^^^'''^^';^f^All^^^^ 

Military  Encampment  Co.,  140  111.  248,  29  f   ^^,5^2.^;,^^^    v^  ?t7  Si  v  R  R in 

N.  E.  Rep.  1044:  Des  Moines  University  v.  J:^  %SS^;  "kniJ  V  i^Vw^U'  ^K  T 

Uvingston,  67  fowa  307,  10  N.  W.  Rep.  ^^  Hamilton  College  v.  Stewart,  1  N.  Y. 

788, 4a  Am,  Rep.  48;  Brown  v.  Anderson,  1  ^*- 
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fendant's  promlae  was  shown,  ^ther  by  express  vote  or  contract^ 
assuming  a  liability  or  obligation,  legal  or  equitable,  or  else  by  some 
unequivocal  act,  such  as  advancing  or  expending  money,  or  erecting 
a  building  in  accordance  with  the  terms  of  the  contract,  and  upon 
the  faith  of  the  defendant's  promise."^ 

§106.    Mutuality  May  be  Implied  or  be  Subsequently 

Present. 

Although  on  its  face  the  agreement  may  be  binding 
on  one  party  only,  yet  if  the  intention  is  clear  that  a 
mutual  obligation  should  be  assumed,  the  law  will  im- 
ply the  promisa^  In  Butler  v.  Thampson^y  the  written 
memorandum  of  an  agreement  signed  by  the  agents  of 
both  parties  read  as  follows:  "Sold  for  Messrs.  B  & 
Co.  to  Messrs.  T  &  Co.'*  a  certain  quantity  of  iron.  It 
was  objected  that  there  was  no  agreement,  as  T  &  Co. 
had  not  agreed  to  buy  the  iron.     But  the  court  said : 

"There  can  be  no  sale  unless  there  is  a  purchase,  as  there  can  be 
no  purchase  unless  there  is  a  sale.  When  therefore  the  parties  mu- 
tually certify  and  declare  in  writing  that  B  ft  Co.  have  sold  a  certain 
amount  of  iron  to  T  ft  Co.  at  a  price  named,  there  is  included 
therein  a  certifloate  and  declaration  that  T  ft  Co.  have  bought  the 
iron  at  that  price." 

A  want  of  mutuality  in  the  beginning  may  be  cured 
by  the  other  party  subsequently  binding  himself  also  by 
promise  or  act  Thus  if  A  promise  B  to  pay  him  a  sum 
of  money  if  he  will  do  a  particular  act  or  make  a  par- 
ticular promise  and  B  does  the  act  or  makes  the  prom- 
ise, A's  promise  thereupon  becomes  binding.  In  the 
intermediate  time  the  obligation  of  the  promise  is  sus- 
pended, for  until  the  performance  of  the  condition  of 


^College  Street  M.  B.  Church  ▼.  Ken-  olis  Mill  Co.  v.  Goodnow,  40  Minn.  497.  4Z 

dall,  121Mas8.  688, 28  Am.  Rep.  886.  N.  W.  Rep.  368;  Lewis  v.  Atlas  Mut.  L.  Ins. 

1  Miller  v.  Weld  County,  67  Pac.    Rep.  Co^  61  Mo.  634:  Miwiwippi  River  Log^ng 

847  (Colo.) ;  Bangor  Furnace  Co.  ▼.  Magill,  ^'  Robinson,  6d  Fed.  Rep.  778. 

108  111.  VX;  Newmarket  Mfg.  Co.  v.  Coon,  <  92  U.  S.  418. 


160  Mass.  666,  38  N.  E.  Rep.  880;  Minneap- 
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the  promise  there  is  no  consideration,  and  the  promise 
is  nudum  pactum;  but  on  the  periformanee  of  the  condi- 
tion by  the  promisee  it  is  clothed  with  a  valid  consider- 
ation which  relates  back  to  the  promise,  and  it  then  be- 
comes obligatory.* 


§107.     Promise  to  Do  What  Promisor  Already  Bound 

to  Do. 

A  promise  to  do  or  the  doing  what  the  promisor  is 
already  bound  to  do  can  not  be  a  consideration,  for  if 
one  gets  nothing  in  return  for  his  promise  but  that  to 
which  he  is  already  legally  entitled,  the  consideration  is 
unreal.^  This  obligation  may  arise  from  (a)  law  or 
(b)  contract 

(a)  A  public  officer  is  required  by  law  to  perform 
his  duties  for  his  salary  or  other  stated  compensation. 
Therefore  a  promise  to  pay  him  more  than  this  is 
founded  on  no  other  consideration  than  his  promise  to 
do  or  his  actually  doing  what  he  is  in  duty  bound  to  do.^ 
A  reward  can  not  be  claimed  by  an  officer  whose  duty  it 
waB  to  do  what  the  offer  requested  to  be  done.'     The 


3  Ante,  §  14;  WilleU  v.  InsCo.,46  N.Y.  46, 
■%  Am.  Rep.  81.  So  an  agreement  founded 
on  a  consideration,  is  not  invalid  for  want 
of  mutuality  because  one  party  has  an  op- 
tion while  the  other  has  not.  Brown  ▼.  Ro- 
nisavelU  78  111.  689;  Penn  Co.  v.  Oolan,  6 
Ind.  (App.)  109,  82  N.  B.  Rep.  303  Staples 
V.  C  Neal,  64  Minn.  27. 66  N.  W.  Rep.  1088; 
Williams  v.  Tiedeman,  6  Mo.  (App.)  269. 

1  Ellison  V.  Jackson  Co.,  12  Cal.  642; 
Warren  v.  Hodge,  121  Mass.  126;  Ayers  y. 
R.  Co.,  62  Iowa  478,  4  N.  W.  Rep.  622;  Mc- 
Donald V.  Nielson,  2Cow.  189, 14  Am.  Dec. 
481;  Horton  v.  R.  Co.,  72  N.  Y.  (Supp.) 
1018;  Swaggard  ▼.  Hancock.  26  Mo.  App. 
696;  Kansas  City  R.  Co.  v.  Morley,  46  Mo. 
<App.)  804;  Harris  v.  Cassldy,  107  Ind.  168; 
Voorhees  v.  Reed,  17  111.  (App.)  21;  Cross- 
man  V.  Wohlleben,  90  111.  68^;  Phoenix  Ins. 
Co.  V.  Rink.  110  111.  688;  Watts  v.  French, 
19  N.  J.  (Eq.)  407;  Jenness  y.  Lane.  26  Me. 
476;  Tucker  v.  Bartle,  86  Mo.  114;  Johnson 
V.  Sellers,  88  Ala.  266;  Bush  ▼.  Rawlins,  89 
Oa.  117, 14  S.  E.  Rep.  886;  Eblln  v.  Miller, 
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78  Ky.  371;  Gaar  v.  Green.  6  N.  D.  48,  68 
N.  W.  Rep.  818;  Sherwin  v.  Brigham,  89 
Ohio  St.  137;  Keffer  v.  Grayson.  76  Va.  617. 
44  Am.  Rep.  171;  Great  West.  R.  Co.  v. 
Sutton,  L.  R.  4  H.  L.  226. 

tSmitb  V.  Wbildin,  10  Pa.  St.  89.  49  Am. 
Dec.  672;  Trundle  v.  Riley,  17  B.  Mon.  896; 
Lucas  V.  Allen,  80  Ky.  681;  Mitchell  v. 
Vance.  6  T.  B.  Mon.  628,  17  Am.  Dec.  96; 
Warner  v.  Grace,  14  Minn.  487 ;  Padden  v. 
Tronson.  46  Wis.  126. 

3St.  Louis,  etc.,  R.  Co.  v.  Grafton,  61 
Ark.  604. 11  S.  W.  Rep.  702;  Lees  v.  Col- 
fan,  120  Cal.  262.  (»  Pac.  Rep.  602;  in  re 
Russell,  61  Conn.  677,  60  Am.  Rep.  66; 
Hayden  v.  Sourer,  66  Ind.  42.  26  Am.  Rep. 
1:  Means  v.  Hendershott,  84  Iowa  78; 
Marking  v.  Needy,  8  Bush,  22;  Pool  v. 
Boston,^  Cush.  219;  Kick  v.  Merry,  28  Mo. 
72,  66  Am.  Dec.  668:  Thornton  v.  Missouri 
Pac.  R.  Co..  42  Mo.  App.  66;  Hatch  v. 
Mann.  16  Wend.  44. 
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same  principle  has  been  held  to  apply  to  a  promise  to 
pay  a  witness  more  than  his  legal  fees  ;*  to  a  promise  to 
pay  a  common  carrier  greater  compensation  than  it  is 
entitled  to  charge;*^  and  to  a  promise  to  a  wife  in  con- 
sideration of  her  performing,  or  promising  to  perform, 
her  martial  duties.®  So  a  promise  to  pay  another  for 
restoring  to  him  property  to  which  he  is  legally  entitled 
is  founded  on  no  consideration,^  and  giving  a  person 
an  opportunity  to  examine  his  own  books  has  been  held 
to  be  no  consideration  to  support  a  promise  made  by 
him.® 

(b)  A  promise  to  carry  out  a  subsisting  contract  with 
another  or  the  performance  of  such  contractual  duty  is 
clearly  no  consideration,  as  the  party  is  doing  no  more 
than  he  was  already  obliged  to  do  and  hence  has  sus- 
tained no  detriment  nor  has  the  other  party  obtained 
any  benefit.*  In  Lingenfelder  v,  Wainuoright  Brewing 
Co.y^^  an  architect  engaged  in  erecting  a  brewery  for  the 
defendants,  having  discovered  that  the  contract  for  the 
refrigerating  plant  had  been  awarded  to  a  rival  com- 
pany to  the  one  of  which  he  was  president,  took  away 
his  men  and  plans  and  refused  to  proceed.  The  presi- 
dent of  the  brewing  company  thereupon,  being  in  great 


«DodffeT.  Stiles,  26  Conn.  403;  Sweany  Jackson  Water  Co.,  12  Cal.  642;  Templin 

▼.  Hunter,  6  N.  C.  181:  Collins  v.  (Jodefroy,  v.  Hobson,  10  Colo.  A  pp.  525,  61  Pac.  1019; 

1  B.  &  Ad.  950. 1  Dowl.  P.  C.  836.  Bush  v.  Rawlins,  89  Ga.  117. 14  S.  E.  Rep. 

sAshmole  v.  Wainwright,  8  Q.  B.  887,    2  ^J  Phoenix  Ins.  Co.  y.  Rink     110  111.  638 ; 

G.  &  D.  217;  Parker  v.  Great  Western  R.  Reynolds  v.  Nugent,  26  Ind    328;  McCarty 

Co.,  7  M.  &  G.  268,  8  Jur.  194.  v.  Hampton  Bldif  Assoc.,  61   Iowa  287, 16 

«mii!M  »*•»      .»  1         IT**    OK  XT  «r  N.  W.  Rep.  114;  Ay  res  v.  Chicago,  etc.,  R. 

B.?'"^!!  ^iJ^v  *'i)ur^p'r;*iJ?*ifA^-  ^-  Co.,  62  Iowa  478.  3>J.  W.  Rep.  6a2^Schuler 

S*PAt*V^  *^-  ^n  R«P- JV'^*^-^*-  V.  Myton,  48  Kan.  282,   29   Pac.  Aep.  168; 

Rep.  421;  Grant  v.  Green,  41  Iowa  88.  Westcott  v.  Mitchell,  95  Me.  377,  60  Atl. 

7 Worthen  V.  Thompson,  &4  Ark.  161,  15  Rep.  21;  Keith  v.  Miles,  39  Miss.  442,  77 
S.  W.  Rep.  198;  Killough  v.  Payne,  52  Ark.  Am.  Dec.  686;  Easterly  Harv.  Mach.  Co.  v. 
174,  12S.W.  Rep.  8^;  Domestic  Sewing  Pringle,  41  Neb.  265,  69  N.  W.  Rep.  804; 
Mach.  Co.  ▼.  Anderson,  23  Minn.  67;  Davis  Ferguson  v.  Harris,  89  S.  C.  828,  17  S.  E. 
▼.  Mendenhall,  19  Minn  149:  Tolhurst  v.  Rep.  782,  89  Am.  St.  Rep.  781;  Cobb  v. 
Powers,  138  N.  Y.  460,  81  N.  E.  Rep.  826;  Cowdery,  40  Vt.  25,  94  Am.  Dec.  870:  Kef- 
Fink  V.  Smith.  170  Pa.  St.  124,  82  Atl.  Rep.  fer  v.  Grayson,  76  Va.  617,  44  Am.  Rep.  171 ; 
666,  50  Am.  St.  Rep  750.  Lewis  v.  McReavy,  7  Wash.  294,  84  Pac. 

•Mass.  Mut.  Ins.  Co.  v.  Green,  70  N.  E.  SSPp^'^i^^S,^*^^*"  ^^- ""'  ^««»''^°» 

Rep.  202  (Mass.).  "^  ^^'  ^^^'  ^' 

.Johnson  V.  Seller,  83  Ala.  266;  Elll«>n  v.  '  ^^08  Mo.  578, 16  S.  W.  Rep.  844. 
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haste  tx>  have  the  building  completed,  promised  him  a 
commission  of  five  per  cent  on  the  cost  of  the  refriger- 
ating plant  to  induce  him  to  resume  work,  which  he  did. 
It  was  held  that  this  promise  was  void  for  want  of  con- 
sideration, Gantt,  J.,  saying : 

"What  we  hold  Is  that,  when  a  party  merely  does  what  he  has 
already  obligated  himself  to  do.  he  can  Uxit  demand  an  additional 
compensation  therefor,  and,  although  by  taking  advantage  of  the 
necessities  of  his  adversary,  he  obtains  a  promise  for  more,  the  law 
win  regard  it  as  nudum  pactum,  and  will  not  lend  its  process  to  aid 
in  the  wrong." 

Notwithstanding  the  multitude  of  decisions  sustain- 
ing this  doctrine,  some  courts  have  held  that  a  party  to 
a  contract  has  the  right  to  elect  whether  he  will  perform 
the  contract  or  abandon  it  and  pay  damages,  and  that 
his  giving  up  of  this  right  of  election  furnishes  a  con- 
sideration for  the  new  promise^  ^  Other  courts  hold 
that  the  making  of  the  new  contract  is  conclusive  evi- 
dence that  the  parties  have  mutually  agreed  to  rescind 
the  old  one,^^  and  that  the  new  one  must  stand  as  if  no 
previous  one  had  been  made.^*  In  one  state  the  pecul- 
iar doctrine  is  announced  that  the  new  agreement  is 
independ&nt  of  the  old  one^  that  both  contracts  are 
therefore  in  force,  and  that  the  party  refusing  to  per- 
form may  sue  on  the  other's  promise  contained  in  the 
second,  and  the  other  may  sue  on  the  former's  promise 
contained  in  the  first,^*  while  in  yet  another  it  is  an- 
nounced that  where  the  party  refusing  to  complete  his 
contract  does  so  by  reason  of  some  unforeseen  and  sub- 
stantial difficulty  in  the  performance  of  the  contract, 
which  was  not  known  or  anticipated  by  the  parties 

1 1  Monroe  v.  Perkins,  9  Pick.  298;  Con-  of  this  doctrine  in  Kine  v.  Duluth,  etc.,  R. 

nelly  v.  Devoe,  87  Conn.  670.  Co.,  61  Minn.  488,  63  N.  W.  Rep.  1106. 

i»A8  to   discharge   by   aflrreement,  see  i  < End riss  v.  Belle  Isle  Ice  Co.,  49  Mich, 

pott.  279,  18  N.  W.  Rep.  690.    See  the  criticism 

1 3Coyner  v.  Lynde.  10  Ind.  882;  Stewart  ??  t^is  case  in  LiMrcnfelder  v  Wainwrigr.ht 

▼.  Ketefus,  86  N.  Y.  388.    See  the  criticism  S'*^*"*  ^^'^  ^^3  Mo.  678,  16  S.  W.  Rep. 

o44. 
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when  the  contract  was  entered  into,  and  which  cast 
upon  him  an  additional  burden  not  contemplated,  and 
the  opposite  party  promises  him  extra  pay  or  benefits  if 
he  will  complete  his  contract,  and  he  does  so,  the 
promise  to  pay  is  supported  by  a  sufficient  considera- 
tion.^* 

§108.    Promise  Beyond  Legal  Duty  or  Contractual 
Obligation, 

The  consideration  will  be  real  and  sufficient  if 
the  promisee  does  or  promises  more  than  his  l^al  duty 
requires  him  to  perform.^  Thus  a  promise  to  pay  a 
jailer  for  extraordinary  attention  and  services  to  a 
prisoner  in  his  sickness,  which  the  law  did  not  make  it 
the  duty  of  the  jailer  to  perform,^  and  a  promise  of  a 
reward  to  a  fireman  for  recovering  at  the  peril  of  his 
life  a  body  from  a  burning  building  have  been  held 
binding.^ 

So  the  consideration  will  be  sufficient  if  it  is  the  doing 
or  promising  to  do  something  which  was  not  either 
expressly  or  impliedly  a  part  of  the  subsisting  con- 
tract^     In  an  English  case  a  seaman  had  signed  arti- 

isKinar  V.  Duluth.etc,  R.  Co,,  61  Minn.  Am.  Dec.  612;  Davenport  v.  First  Cone. 

482,  68  NT  W.  Rep.  487:    Michaud  v.  Mac-  Soc,  83  Wis.  887.    See    Anson    Contr.     fe 

Gregor,  61  Minn.  198,  63  N.  W.   Rep.  479;  where    the    English   cases  of  Shadwell  v. 

Meech  v.  Buffalo,  29  N.  Y.  198;  Cooke  v.  Shadwell,  9  C.  B.  (N.  S.)  159,  and  Scoison 

Murphy,  70  111.  96.  v.  Pegg,  6  H  &  N.  296,  are  said  not  to  con- 
Existing    Contract    with  Third   Per-    ,   flict  with  this  principle. 
sons.    A  promise  to  perform  or  the  per-  i  Studley  v.  Ballard,  169  Mass.  296,47  N. 

formance   of  an   existing  contract  with  a  e.  Rep.  lOOO;   Gregg  v.  Pierce,  53  Barb, 

third  person  is  generally  held  in  the  United  887;    Davis  v.  Munion,  48  Vt.  676,  6  Am. 

States  not  to  constitute  a  sufficient  consid  -  Rep.  aiS;  Chicago,  etc.,  R.  Co.  v.  Siebring, 

eration.    Johnson  v.  Seller,  ^  Ala.    265;  ig  fll    (App.)  isf;  Harris  v.  Moore,  70  CaT 

Ellison  V.  Jackson  Water  Co  ,  12  Cal.  542;  502.  n  Pac.  Rep.  780;  McCandless  v.  AUeg- 

^^"l^^n?*'****"?^  ^.^^'iiQ^fii^fi'^o?  ^«ny  Steel  Co..  152  Pa.  St.  139.  25  All. 
Pr«»B  Drill  Co.  v.  Ashurst,  148  HI.  "5.  85       ReJ.  579 ;  Texas  totton  Press  Co.  v.  Ins.Co. 

IL^^.'lfPi,®'?'  ^'^"^  c*  I'  P*"^*'  W  I"**-  54  tex.  319.  88  Am.  Rep.  627;  England  v. 

^JPir^  ^^S:^^'  ^U  ^^"Jr  I'  .^y'"'*'  Davidson,  11  Ad .  &  Elf.  856.         ^ 

48  Kan.  282, 29  Pac.    Rep.  168;    Putnam  v.  ,_        .,         _..       ,- „   »,       -«„ 

Woodbury,  68  Me.  58:  sfker  v.  McAllister.  *  Trundle  v.  Riley,  17  B.  Mon.  396. 

54  Md.  862,  46  Md.  2W;  Gordon  v.  Gordon,  3  Reif.  v.    Page,  55  Wis,  496,  18  N.  W. 

66  N.  H.  170;  Arend  v.  Smith.  151  N.  Y.  Rep.  473,  42  Am.  Rep.  781. 

f?2-,y  S-5-  S*iB-  ^^'•^^^'^^"oS"  £f  ^*,r"''  *  Royal  V.  Lindsay.  15  Kan.  591;  Brown-  • 

116  N.  Y.^.  22  U.  E.  Rep.  224^  "an^s  v.  Xtt  v.  Lowe,  117Ind:  420,20  N.  E.  kep.  301; 
&si>^geTT^^Tngafe.'•8^^^^^^^  Corrigan  v.  Detch,  61  Mo.  290. 
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cles  of  agreement  to  help  navigate  a  vessel  to  England 
from  the  Falkland  Isles.  The  vessel  proving  to  be  un- 
seaworthy,  a  promise  of  extra  reward  to  induce  him  to 
abide  by  his  contract  was  held  to  be  binding,  on  the 
ground  that  the  seaman's  contract  contained  an  implied 
condition  that  the  ship  should  be  seaworthy.** 

§109.     Payment  of  Part  of  Debt.. 

The  payment  of  a  smaller  sum  in  satisfaction  of  a 
larger  is  not  a  good  discharge  of  a  debt,  for  it  is  doing 
no  more  than  the  debtor  is  already  bound  to  do,  and  it 
is  no  consideration  for  a  promise,  express  or  implied, 
to  forego  the  residue.^  A  for  example  owes  B  flOO. 
An  acceptance  by  B  of  |75  in  discharge  of  the  debt  or  a 
promise  by  B  to  A  that  he  will  take  $75  in  full  of  all 
claims  is  not  binding  on  B,  who  may  sue  for  the  |25 
unpaid  in  the  first  case  or  for  the  full  sum  of  |100  in 
the  second.^  This  rule  of  the  common  law  while  gen- 
erally adhered  to  in  the  American  courts  is  regarded  as 
harsh  in  its  application  to  particular  facts,  the  courts 
being  only  too  ready  to  seize  on  any  circumstance 
which  can  take  the  case  out  of  the  principle  upon  which 
it  rests.  Therefore  numerous  exceptions  to  the  rule 
are  to  be  found,  and  so  numerous  are  they  as  to  make 
the  rule  itself  more  shadow  than,  substance.  The  ex- 
ceptions are : 

*  Turner  v.  Owen,  8  F.  &  F.  178.  846:  Jones  v.  Perklnt,  89  Miss.  189;  Winter 

1  Cumber  v.  Wane.  1  Strange,  426:  Sing-  J-  g-  Co-i  160  Mo.  159;  Daniels   v.  Hatch, 

Icton  V.Thomas.  78  Ala.  205*  Reynolds  v.  «»  N.  J.(L.).  SS};,  J?    Am     Dec.  169-  Jef- 

Revnold«,66  Ark.  869, 18  S. W.  Rep.  877.  494;  f >;«y  ^%.P^v'«'  l^t^J'  ^^'  ^^l^  I'  ^SS; 

Delano  v.  Heilt,  27  Cal.  611,  87  Am.  Dec.  ^son.  70  N.  C.  573;  Martin  v.  ^Frantx,   127 

102;    Warren    v.   Skinner,  20  Conn.  569  P*- St-  8^.  1<  Am.  St.  Rep.  880;  Chicago. 

Rosev.  Hall, 28  Conn.  396,  68    Am.    Dec.  f^^'\^'  ^?'   '''  ^H^'  fi»^^' ^^^^l 

402;  Molyneaux   v.    Collier,    18    Ga.   406;  ?®'*1''»^  C^^y^?  Ik  S'^^A^*  ^***- **®'    ** 

Carlton  v.  R.  Co.,  81  Ga.  581 ;  7  S.  E.  Rep;  South.  Rep.   566,  22  Id.  189. 

Neal  V.  Handley,  116  III.  418,  66  Am.   Rep.  2  So  of  a  promise  by  a  creditor  to  credit 

784*  Hayes  V.  Ins.  Co.,  125  111.  620.  18  N.  his  debtor  double  the  amount  of  every  pay- 

E.  Rep.  822;  Beaver  v.  Fulp,  186  Ind.  596  ment  he  makes.  Klausman  v.  Schoenlaw  32. 

86  N.  B.  Rep.  416;  Bender   v. Bean,  78  la.  Mo.  (App.)  857  or  a  promise  in   considera- 

288,  43  N.  W.  Rep.  216;  St.    Louis  R.    Co.  tion  of  tne  maker  payina:  a  matured  note. 

V.  Davis,  85  Kan.  464;  Arnold  v.  Park,    8  that  he,  the  creditor,  will  extend  another 

Bush.  6;  Obernoff  V.  Union  Bank,  81   Md.  note  not  yet  due.  Wolz  v.  Parker,  184  Mo. 

126;  1  Am.  Rep.  81;   Guild   v.   BuUer,  127  450,  85  S.  W.  Rep.  1149. 
Mass.  886;  Lankton  v.  Stewart,  37   Minn. 
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(a)  Where  the  debtor  does  something  different  from 
what  the  creditor  is  entitled  to  demand.  Thus  where 
A  owes  B  |100  the  giving  by  A  of  a  negotiable  instru- 
ment for  the  debt,  or  property  instead  of  money,  as 
**the  gift  of  a  horse,  a  hawk  or  a  robe.  For  it  shall  be 
intended  that  a  horse,  a  hawk  or  a  robe  might  be  more 
beneficial  to  the  plaintiflF  than  money  in  respect  of  some 
circumstance,  or  otherwise  the  plaintiff  would  not  have 
accepted  it  in  satisfaction."®  So  the  agreement  is  sufS- 
ciently  supported,  where  it  is  made  before  the  maturity 
of  the  debt;*  or  at  a  different  place  than  the  original 
debt  was  made  payable,  or  was  in  law  payable  f  or  by  a 
person  other  than  the  debtor  f  or  to  a  person  other  than 
the  original  creditor;^  or  the  creditor  receives  some 
additional  advantage.® 

(b)  Where  the  contract  is  wholly  executory,  if  the 
liabilities  of  both  parties  are  as  yet  unfulfilled,  it  can 
be  discharged  by  mutual  consent,  the  acquittance  of 
each  from  the  other^s  claims  being  the  consideration  for 
the  promise  of  each  to  waive  his  own.® 

(c)  Where  the  agreement  to  forego  the  residue  is  by 
a  writing  under  seal,  for  here  consideration  is  pre- 
sumed.^^ 

(d)  Where  the  creditor  on  receipt  of  part  of  the  debt 
makes  the  debtor  a  gift  of  the  residue,  for  an  executed 
gift  is  irrevocable  by  the  donor.^^ 


•  Cumber  7.  Wane,  1  Stran|ire,4S6;  Jaffray  - «  Jaffray  v.  Davis,  1S4  N.  Y.  164;  Sbelton 
V.  Davfa,  VH  N.  Y.  187:  Neal  v.  Handley,  v.  Jackson,  20  Tex.  Civ.  App.  443,  49  S.  W. 
116  111.  418.  56  Am.  Rep.  784,  where  it  wan  Rep.  415. 

bdd  that  the  receipt  of  $100  and  a  cow  in  9  Laitimore  v.  Harsen,  14  Johns.  380;  Rol- 

fun  of  a  judgment  for  $200  IS  a  satisfaction  nn,   ^     Marsh.  128  Mass.  116;  Munroe  v. 

of  the  judfirment.  Perlcins,  9  Piclc.  2»8:  Stewart  v.  Keteltas. 

«  Bowlcer  v.  Cbilds,  8  Allen  484.  86  N.  Y.  888.  Bishop  v.  Bus5e.69Ill.  408; 

sPirrt  N«t.Bk.  ▼.Shook.  100  Tenn.  436  f  *^^*  Z'  W'^^'J^Jll-  ^''  ?i??/;l"\?|{ 

45S.W.  Rep.  330;  Pinners  Case,  6  CokT.  L^'  So^*  ^*  ^""**^  ^-  CocHrane,  II6 

117a:  Tones  v.  Perkins.  29  Miss.  189,  64  Am.  Mass.  408. 

Dec.  186;  Blanchard  ▼.  Noyes.  8  N.  H.  618.  1  o  See  ante.  §  70. 

•  Whelan  v.  Bdwards.  29  Ga.  815;  Riley  1 1  Bishop  Contr.  f  50;  Lawson  Rifhts, 
V.  Kershaw.  52  Mo.  224.  Rem.  &  Pr..  §  1881;  Mc  Kenzie  v.  Harrison. 

'  Morton  v.  Burn,  7  Ad.  A  E.  26;  Scotson  J«>  N.  Y  260, 17  Am.  St.  Rep.  688;  Gray  v. 

V.  Pegg.  6  Hurl.  &  N.  206.  Burton.  56  N.  Y.  68. 
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(e)  Where  the  claim  is  unliquidated  and  its  amount 
is  disputed,  here  the  law  will  not  disturb  the  settlement 
made  by  the  parties  simply  because  it  may  afterwards 
appear  that  the  creditor  received  less  than  he  was  le- 
gally entitled  to.^^  But  an  unliquidated  claim  is  not 
discharged  by  the  acceptance  in  full  satisfaction  of  a 
sum  less  than  the  debtor  admits  to  be  due.^® 


§109a.     Compositions  with  Creditors. 

At  first  blush  a  composition  with  creditors  might 
seem  to  fall  under  the  rule  just  stated,  inasmuch  bb  each 
creditor  agrees  to  accept  a  less  sum  than  due  him  in 
satisfaction  of  his  claim.  But  in  these  cases,  the  prom- 
ise to  pay  or  the  payment  of  a  part  of  the  debt  is  not  the 
consideration  upon  which  the  creditor  gives  up  the  resi- 
due, but  the  giving  up  a  part  of  their  claims  by  the 
other  creditors,  parties  to  the  agreement,  is  the  consid- 
eration for  each  one  giving  up  a  part  and  accepting  the 
composition  in  discharge  of  his  whole  debt^ 


§110.    Forbearcmce  to  Sue. 

It  has  been  seen  that  to  agree  to  give  up  a  legal  right 
is  a  consideration.^  A  frequent  illustration  of  this  prin- 
ciple occurs  where  one  agrees  not  to  prosecute  a  claim 
which  he  has  made  against  another  and  it  is  well  settled 


1 « Wilkinson  v.  Bycrs,  1  Ad.  &  E.106;  Chi-  i »  Huff  v.  Logan,  60  S.  W.  Rep.  488  (Ky.) 

^go,  etc.  R.  Co.  V.  Clark.  92  Fed 'Rcp.975;  iSteinman  v.  Magnjis.  11  Bast  890:  Far- 

ET?^Tf*5?*£?;/c^ion^??*!:i^^^S;^^'  ringtonv.  HodgdoH,  ll4  Mass.  468;  Rob- 

^l?*^ J-  ?;X^-^?SV-  ^' ^''  *^**^fcf U"  ,5'*o^!*  e*^  ^-  Barnum,  §0  Ky.  88;  Murray  v.  Snow, 

46  N.  H.  500-  Pitkin  v.  Noyes.  48  N.  H.  294,  g?  Iowa  410;  V^hite  v.  Kuntx,  107  N.  Y.  618 

2  Am.  Rep.  218;  Treat  V.  Price,  47  Neb.  875.  ,*»««« 

66  N.  W.  liep.  884;  Tanner  v.  Merrill,  108  *  Ante,  S  99. 
Mich.  66,  66  N.  W.  Rep.  664;  Ostrander  v. 
Scott,  161  111.  889. 
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that  the  actual  giving  up  or  the  promise  to  give  up  the 
right  to  sue  another  is  a  sufficient  consideration  to  sup- 
port an  agreement.^ 

The  question  is,  when  has  one  a  right  to  sue  and  here 
we  find  three  different  views  : 

(a)  One  view  is  that  one  has  a  right  to  sue  only  when 
he  has  a  good  cause  of  action  f  and  under  this  view 
forbearance  to  sue  upon  a  claim  on  which  the  party 
could  not  have  succeeded  if  he  had  sued  will  not  supi)ort 
a  promise.  This  was  held  in  some  early  English  cases^ 
now  overruled  and  is  laid  down  in  a  few  American  de- 
cisions.*^ 

(b)  Another  view  is  that  one  has  a  right  to  sue  who 
honestly  believes  that  he  has  a  good  cause  of  action, 
even  although  it  is  not  an  enforceable  claim  or  even 
reasonably  doubtful.    This  is  the  modern  English  doc- 


a  Smith  v.  Weed,  20  Wend.  184.  32  Am. 
Dec.  526;  Hockenbury  v.  Meyers,  84  N.  J. 
(L.)348;  Robinson  V.  Gould,  11  Cuth.  56; 
Abbott  v.  Fisher,  124  Mass.  414;  Martin  v. 
BUck,20Ala.  300:  Sanford  v.  Huxford, 
82  Mich.  818,  20  Am.  Rep..  647;  Newton 
V.  Carson,  80  Ky.  809;  Miller  v. 
Hawker,  66  111.  185;  Snell  v.  Bray.  6tf  Wis. 
156;  Collins  v.  Barnes,  88  Pa.  St.  15;  Adams 
▼.  WiUon,  12  Mete.  138,  45  Am.  Dec.  240; 
Weed  ▼.  Terry.  2  Doug.  (Mich.)  344, 45  Am. 
Dec.  257;  Flannagan  v.  Kilcome,  58  N.  H. 
443;  Parker  v.  Enslow,  102  111.  277;  Wehram 
▼.Kuhn,6l  N.  Y.  628;  Clark  v.  Turnbull, 
il  N.  J.  (L.)  266:  Bellows  v.  Sowles,  86  Vt. 
891;  Feeter  v.  iWeber,  78  N.  Y.  384;  Union 
BankT.Geary,  5  Pet.  99:  Northern.  etc.,Co. 
▼.  Kelly,  118  U.  S.  199;  Swem  v.  Green,  9 
Colo.  868;  Penn  Co.  v.  Blake,  86  N.  Y.  226. 

9  This  view  is  probably  historically  cor- 
rect for  the  party  who  loses  a  suit  must  pay 
all  the  costs  and  in  early  English  law  he 
was  fined  in  addition. 

♦  Barber  v.  Fojc.  2  Saund,  186;  Wade  v. 
Simeon,  2  C.  B.  548.  3  D.  &  L.  587.  where 
it  is  said:  '*Detrimenul  to  the  plaintiff  it 
cannot  be,  if  he  has  no  cause  of  aotion; 
and  benefical  to  the  defendant  it  cannot  be: 
for  in  contemplation  of  law,  the  defense 
upon  such  an  admitted  state  of  fa«s  must 
be  successful,  and  the  defendant  will  rec- 
over costs,  which  must  be  assumed  to  be  a 
full  compensation  for  all  the  legal  damage 
he  may  susuin."  But  this  doctnne  is  over- 


ruled in  the  later  case  of  Callisher  v.  Bis- 
chofisheim,  L.  k.  5Q.  B.  449.  This  seems 
to  be  still  true  of  Irish  law.  '*In  re  William- 
son, 2  Ir.  Rep.  126  (1904),  a  bankrupt  had 
brought  an  action  against  a  cycle  company 
for  negligence  in  the  construction  of  his 
bicycle,  whereby  he  had  fallen  and  sustain- 
ed injures.  He  obuined  a  verdict,  but  it 
was  eventually  set  aside  by  the  Court  of 
Appeal  and  judgment  entered  for  the  def- 
endants. He  paid  practically  all  he  had 
(^some  $760— he  was  a  clerk)  to  his  own  sol- 
icitors on  account  of  costs:  but  this  stilt 
left  $1,000  due  them,  for  which  they  recov- 
ered judgment.  The  cycle  company,  taxed 
their  costs  at  over  IS,000.  The  Court  held 
that  he  was  not  entitled  to  his  certificate 
under  a  sutute  permitting  it  to  grant  a  dis- 
charge unless  his  failure  to  pay  was  due  to 
causes  *for  which  the  bankrupt  could  not 
be  held  responsible.'  It  is,  no  doubt,  hard 
that  a  man  who  brings  an  action,  being 
doubtless  advised  that  he  can  succeed, 
should  be  saddled  with  a  continuing  bank- 
ruptcy in  consequence. But  to  hold  other- 
wise would  remove  one  of  the  few  checks 
upon  reckless  litigation  by  a  pauper  plain- 
Uflf.'»  29  Law  Mag.  868. 

s Palfrey  v.  R.  Co.,  4  Allen  55;  Ecker  v. 
McAllister,  54  Md.  862;  Foster  v.  Metts,  65 
Miss.  77.  80  Am.  Rep.  609:  Pink  v.  Smith, 
170  Pa.  St.  124;  Price  v.  Nat.  Bk.,  62  Kan. 
248,  64  Pac.  Rep.  639.  citing  with  approval 
the  overruled  English  case  of  Wade  v. 
Simeon,  supra. 
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trine,  laid  down  by  Cockburn,  C.  J.,  in  a  well  known 
case  in  these  words : 


"If  a  man  hona  fide  believes  he  has  a  fair  chance  of  success,  he 
has  a  reasonable  ground  for  suing,  and  his  forbearance  to  do  so  will 
constitute  a  good  consideration.  When  such  a  person  forbears  to 
sue  he  gives  up  what  he  believes  to  be  a  right  of  action,  and  the 
other  party  gets  an  advantage,  and  instead  of  being  annoyed  with  an 
action  he  escapes  from  the  vexations  incident  to  it.  It  would  be 
another  matter  if  a  person  made  a  claim  which  he  knew  to  be  un- 
founded, and  by  a  compromise  obtained  an  advantage  under  it."* 


This  view  is  followed  in  some  American  caBes.'' 
(c)  The  better  view  and  the  one  supported  by  the 
great  weight  of  authority  is  that  one  has  a  right  to  sue 
where  his  claim  is  reasonably  doubtful  either  in  law  or 
in  fact;  and  therefore  to  forbear  to  prosecute  a  claim 
which  is  reasonably  doubtful  is  a  sufficient  considera- 
tion.« 
The  compromise  of  a  claim  follows  the  same  principle 


eCallisher  v.  Bischoffsbeim,  L.  R.  5  Q. 
B.  449. 

708trander  v.  Scott,  161  III.  389;  Hayes 
V.  Masftacbusetts  Mut.  L.  Ins.  Co.,  126  111. 
6d6, 18  N.  E.  Rep.  882;  Parker  v.  Enslow, 
102  III.  27S,  40  Am.  Rep.  688:  Leesoo  v.  An- 
derson, 99  Micb.  247,  68  N.  W.  Rep.  72,  41 
Am.  St.  Rep.  697;  Hansen  v.  Gaar,  68 
Minn.  94, 66  N.  W.  Rep.  264;  Grandin  v. 
Grandin,  49  N.J.  L.  606,  9  Atl.  Rep.  756, 
60  Am.  Rep.  642;  Wabl  v.  Barnum,  116  N. 
Y.  87.  22  N.  E.  Rep.  280-  Hewett  v.  Cur- 
rier, 68  Wis.  886,  28  N.  W.  Rep.  884;  Fire 
Ins.  Assoc.  V.  Wickbam.  141  U.  S.  664,  In 
tbis  case  it  is  said:  ''If  there  be  a  bona 
fide  dispute  as  to  tbe  amount  due,  such  dis- 
pute may  be  tbe  subject  of  a  compromise 
and  payment  of  a  certain  sum  as  a  satis- 
faction of  tbe  entire  claim;  but  where  tbe 
larger  sum  is  admitted  to  be  due,  or  tbe 
circumstances  of  tbe  case  show  that  there 
was  no  good  reason  to  doubt  thai  it  was 
due,  the  release  of  the  whole  upon  pay- 
ment of  a  part  will  not  be  considered  as  a 
compromise,  but  will  be  treated  as  without 
consideration  and  void."  Harriman  (Con- 
tracu,  $  114)  savs  of  tbis:  **The  distinction 
between  good  faith  ('a  bona  fide  dispute') 
and  reasonable  conduct  ('no  good  reason  to 
doubt')  seems  here,  as  in  many  other  cases, 
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to  be  entirely  overlooked.  Yet  such  dis- 
tinction is  of  the  utmost  importance,  for 
honesty  and  reasonableness  are  by  no 
means  inseparable." 

s Russell  V.  Wright,  98  Ala.  662, 18 South. 
Rep.  694;  Matthews  v.  Morris,  81  Ark.  222; 
Coffee  V.  Emigb,  16  Colo.  184,  25  Pac.  Rep. 
88;  Tuttle  V.  Bigelow,  1  Root  108,  1  Am. 
Dec.  85;  Parker  v.  Enslow,  102  111.  272.  40 
Am.  Rep.  688;  U.  S.  Mortg.  Co.  v.  Hender- 
son, 111  Ind.  24, 12  N.  B.  Rep  88;  Cline  v. 
Templeton,  78  Ky.  660;  Pierce  v.  New  Or- 
leans Bldg.  Co.,  9  La.  397,  29  Am.  Dec.  448; 
Emmittsburg  R.  Co.  v.  Donoghue,  67  Md. 
883;  Prout  V.  Pittsfield  Fire  Dist.,  154 
Mass.  460.  28  N.  E.  Rep.  679;  Calkins  v. 
Chandler,  36  Mich.  330,  24  Am.  Rep.  693; 
Rinehart  v.  Bills,  82  Mo.  684,  62  Am.  Rep. 
886;  Long  v.  Towl,  42  Mo.  646,  97  Am. 
Dec.  356;  Plannagan  v.  Kilcome,  68  N.  H. 
448;  Clark  v.  Turnbull,  47  N.  J.  L.  286,  64 
Am.  Rep.  157:  Meyers  v.  Hockenbury,  34 
N.  J.  L.  346-  White  v.  Hoyt,  78  N.  Y.  506; 
Gomily  V.  Gormly,  130  Pa.  St.  467.  18  Atl. 
Rep.  727;  Anthony  v.  Boyd,  16  R.  I.  496,  8 
Atl.  Rep.  701;  10  Atl.  Rep.  667;  Bellows  v. 
Sowles,  56  Vt.  891, 46  Am.  Rep.  291;  Kome 
V.  Kome.  80  W.  Va.  1. 3S.  E.  Rep.  17;  Snell 
V.  Bray,  66  Wis.  166,  14  N.  W.  Rep.  14. 
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as  the  forbeating  to  bring  suit,*  though  a  distinction  has 
been  suggested.^*^ 

The  promise  of  forbearance  need  not  be  a  promise  of 
absolute  forbearance,  nor  even  of  forbearance  for  a 
definite  time;  where  no  time  is  mentioned,  a  reasonable 
time  will  be  implied.^  ^ 

§111.    Motive  and  Moral  Obligation. 

Motive  is  not  the  same  as  consideration  nor  does  it 
have  the  legal  effect  of  consideration.  It  has,  however, 
sometimes  figured  as  consideration  in  the  form  of  a 
moral  obligation  to  repay  benefits  received  in  the  past. 
It  is  clear  that  the  desire  to  repay  or  reward  a  benefac- 
tor is  indistinguishable,  for  our  purposes,  from  a  desire 
on  the  part  of  an  executor  to  carry  out  the  wishes  of  a 
deceased  friend,  or  a  desire  on  the  part  of  a  father  to 
pay  the  debts  of  his  son.  The  mere  satisfaction  of  such 
a  desire,  unaccompanied  by  any  present  or  future  bene- 
fit accruing  to  the  promisor  or  any  detriment  to  the 
promisee,  can  not  be  regarded  as  of  any  value  in  the 


•  McDolev.  King8ley,l«3  111.  438,  45  N. 
E.  Rep.  881;  Mulholland  v.  Bartlett,  74  III. 
68;  Price  v.  Atchiton  First  Nat.  Bank,  68 
Kan.  748.  64  Pac.  Rep.  689;  Fo»ter  v.  Metts, 
55Mias.  77,  80  Am.  Rep.  504:  Grandin  v. 
Grandin,  49  N.  J.  L.  608,  9  All.  Rep.  756, 60 
Am.  Rep.  642;  Russell  v.  Cook,  8  Hill,  604; 
Good  Fellows  v.  Campbell,  17  R.  I.  402,  22 
Atl.  Rep.  307;  Bellows  v.  Sowles,  57  Vt. 
164,  68  Am.  Rep.  118;  Hewett  v.  Currier, 
63  Wis.  886,  28  N.  W.  Rep.  884. 

1  o  'It  would  seem  thai  a  compromise  of 
a  doubtful  claim,  (that  is,  doubtful  as  to 
whether  there  is  any  claim  or  doubtful  as 
to  the  amount  of  the  claim)  should  bedis- 
tinffuished  from  a  forbearance  to  sue  upon 
a  claim  of  a  definite  amount.  In  forbear- 
ance the  one  forbearing:  simply  postpones 
his  suit;  he  does  not  agree  to  compromise 
on  a  smaller  sum.  In  such  a  case  it  would 
seem  that  he  must  actually  have  a  well- 
founded  claim  to  forbear  or  the  considera- 
tion is  of  no  value.  In  compromise  there 
is  doubt,  followed  by  mutual  concession. 
The  doubt  may  be  as  to  whether  there  is 


any  claim,  and  the  plaintiff  maya^reeto 
uke  less  than  the  sum  claimed  and  the  de- 
fendant to  pay  something  where  he  be- 
lieves he  owes  nothing;  or  the  doubt  may 
be  as  to  the  amount  due,  and  an  amount 
somewhere  between  the  two  contended  for 
mav  be  agreed  upon.*'  Anson  Contr.  (8tb 
Ed.),  by  Huffcut,  page  99,  note. 

11  Fish  Min.  Co.  v.  Reid,  77  Pac.  Rep. 
345  (Colo.),  citing  9  Cyc.  844;  Howe  v. 
Taggart,  138  Mass.  284;  King  v.  Upton,  4 
Me.  387,  16  Am.  Dec.  266;  Rood  v.  Tones,  1 
Doug.  (Mich.)  188;  Downing  v.  Funk,  5 
Rawle  69;  Biting  v.  Vanderlyn,  4  Johns. 
287;  Strong  v.  Sheffield.  144  N.  Y.  398,  89 
N.  E.  Rep.  880:  Bowen  v.  Tipton,  64  Md. 
276;  Oldershaw  v.  King,  8  H.  ^  N.  617; 
Crearsv.  Hunter,  19g.  B.  D.  841- Calkins 
V.  Chandler.  86  Mich.  880,  84  Am.  Rep.  698; 
Boyd  V.  Freiie,  5  Gray  568;  Underwood  v. 
Hossack,  88  III.  808:  Worcester  Nat.  Bank 
v.  Cheney,  87  lU.  608:  Chiles  v.  Wallace.  88 
Mo.  84;  Ballard  v.  Bruton,  64  Vt.  887,  84 
Atl.  Rep.  769. 
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eye  of  the  law.^  .  .  .  The  topic  belorigs  to  the  dis- 
cussion of  past  as  distinguished  from  executed  or  pres- 
ent consideration,  for  past  consideration  is  no  consid- 
eration, and  what  the  promisor  gets  in  such  a  case  is  the 
satisfaction  of  motives  of  pride  or  gratitude  The  ques- 
tion was  settled  in  Eastwood  v.  Kenyon^  where  Den- 
man,  C.  J.,  said: 

''The  doctrine  would  annihilate  the  necessity  for  any  considera- 
tion at  all,  inasmuch  as  the  mere  fact  of  giving  a  promise  creates  a 
moral  obligation  to  perform  it."a 

Therefore  a  promise  by  a  son  to  pay  his  father's 
debts,®  or  by  a  father  to  pay  his  son's,*  or  the  promise 
of  an  executor  based  on  what  he  knew  to  be  the  desire 
of  the  testator,*  or  the  promise  of  a  husband  to  carry 
out  what  he  believed  to  be  the  wishes  of  his  deceased 
wife,®  or  the  promise  of  a  man  to  a  woman  whom  he 
had  seduced  to  pay  her  a  certain  sum  of  money  in  atone- 
ment for  the  injury,''  are  without  consideration  and  un- 


1  Thomas  v.  Thomas,  8  Q.  B.  861:  Cook 
V.  Bradley,  7  Conn.  RT;  MlHs  v.  Wyman,  8 
Pick.  207;  Strauss  v.  Harrison,  79  Ala.  894; 
Shepherd  v.  Rhodes.  7  R.  I.  470,  84  Am. 
Dec.  678;  Cobb  v.  Cowdry.  40  Vt.  26.  94 
Am.  Dec.  870;  Porterfield  v.  Butler.  47 
Miss.  105,12  Am.  Rep.  329;  Loomis  v.  New- 
hall,  16  Pick.  159;  Ehle  v.  Judson,  24  Wend. 
97;  Schroeder  v.  Fink,  60  Md.  486;  Turlin- 
ton  V.  Slaughter,  64  Ala.  195;  Gordon  v. 
Gordon,  66  N.  H.  170;  Philpot  v.  Grunincrer 
14  Wall.  670;  Gay  v.  Bottd,  18  Bush  299: 
Warren  v.  Whitney,  24  Me.  561,  41  Am. 
Dec.  406;  Osier  v.  Hobbs,  88  Ark.  215;  Peek 
V.  Peek,  77  Cal.  106,  19  Pac.  Rep.  227,  11 
Am.  St.  Rep.  244;  Wills  v.  Ross,  77  Ind. 
1,  40  Am.  Rep.  279;  Mustek  v.  Dodson,  76 
Mo.  624.  48  Am.  Rep.  780;  Easley  v.  Gor- 
don, 61  Mo.  App.  637;  Patton  v.Ganett,  116 
N.  C.  847,  21  S.  E.  Rep.  679:  Canal  Fund 
Com'rs  V.  Perry,  6  Ohio  56:  Nine  v.  Starr, 
8  Oreg.  49.  In  a  few  early  cases  moral  con- 
sideratlons  were  recognized  (Howley  v. 
Farrcr,  1  Vt.  173;  Glass  v.  Beach.  6  Vt.  173; 
Clark  V.  Herring,  6  Binn.  83;  Kilborn  v. 
Bradley.  3  Day,  »6,  8  Am.  Dec.  273;  Fair- 
child  V.  Bell.  2  Brev.  129,  3  Am.  Dec.  702; 
Cardwell  v.  Strother,  Litt.  Scl.  Cas.  429, 12 
Am.  Dec.  326;  Scott  v.  Caruth,  9  Yerg.  4l8; 
Bentley  v.  Morse,  14  Johns.  468),  and  in  one 
or  two  states  they  are  still  Holden  v.  Ban- 
es, 140  Pa.  St.  68.  21  Atl.  Rep.  286;  Land  is 
▼.  Rogers,  59  Pa  St.  96;  re  Sharpless,  140 
Pa.  St.  68,  21  Atl.  Rep.  289;  Gray  v.  Hamill, 
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82  Ga.  876;  Robinson  v.  Hurst,  78  Md.  59. 
Some  courts  have  held  that  a  moral  obliga- 
tion is  a  good  consideration  when  founded 
on  benefits  previously  received  from  the 
promisee.  Goulding  v.  Davidson,  26  N.Y. 
604;  Boothe  v.  Fitzpatrick,  86  Vt.  681;  Dra- 
ke V.  Bell.  C6  N.  Y.  (Supp.)  946;  Doty  v. 
Wilson,  14  Johns.  878;  Wolford  v.  Powers, 
85  Ind.  294,  44  Am.Rep.l6;  Doyle  v.Reilly, 
18  la.  108,  86  Am.  Dec.  6&:  Viley  v. 
Pettit,  96  Ky.  676.  29  S.  W.  Rep.  488;  Glca- 
son  V.  Dyke,  22  Pick.  390;  Chadwick  v. 
Knox.  81  N.  H.  226.  64  Am.  Dec.  829.  But 
both  of  these  views  are  contrary  to  the 
weight  of  authority. 

2  11  Ad.  &  Ell.  488. 

a  Anson  Contr.  80.  t 

3  McEIven  v.  Sloan,  66  Ga.  908;  Cook  v. 
Bradley,  7  Conn.  57, 18  Am.  Dec.  79:  Nix- 
on V.  Van  Heze,  6  N.  J.  (L.)  491,  8  Am. 
Dec.  619. 

*  Freeman  v.  Robinson.  38  N.  J.  (L.) 
883.  20  Am.  Rep.  389;  Mills  v.  Wyman,  3 
Pick.  207;  Robinson  v.  McAfee,  69  Mich. 
875,  26  N.  W.  Rep.  643. 

5  Thomas  v.  Thomas,  2  Q.  B.  581 . 

8  Schnell  v.  Ncel,  17  Ind.  29,  79  Am. 
Dec.  468;  Peek  v.  Peek,  77  Cal.  106,  19  Pac. 
Rep.  227. 

7  Beaumont  v.  Reeve,  8  Q.  B.  488. 
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enforceable.  So  where  services  are  rendered  to  one 
person  by  another  without  his  knowledge  or  request^  or 
without  any  expectation  of  receiving  compensation  for 
them,  a  subsequent  promise  to  pay  for  them  is  without 
consideration.® 

Promises  to  pay  debts  barred  by  some  law  not  affect- 
ing the  real  right,  as  debts  barred  by  the  statute  of 
limitations,  debts  incurred  by  infants,  debts  of  bank- 
ruptcy, are  sometimes  classed  as  exceptions  to  the  above 
rula  But  they  properly  fall  under  the  head  of  past 
consideration.* 


§112.     Past  Consideration. 

A  past  consideration  will  not  support  a  promise  for 
it  confers  no  benefit  on  the  promisor,  and  involves  no 
detriment  to  the  promisee  in  respect  of  his  promise.*  A 
past  consideration  is  some  act  or  forbearance  in  time 
past  by  which  a  man  has  benefited  without  thereby  in- 
curring any  l^al  liability.  If  afterwards,  whether  from 
good  feeling  or  interested  motives,  he  makes  a  prom- 
ise to  the  person  by  whose  act  or  forbearance  he  has 
benefited,  and  that  promise  is  made  upon  no  other  con- 
sideration than  the  past  benefit,  it  is  gratuitous  and 
can  not  be  enforced;  it  is  based  upon  motive  and  not 
upon  consideration.^ 


8  Allen  V.  BrysoQ,  67  la.  501, 66  Am.  Rep.  Carson  v.  Clark,  2  III.  118,  25  Am.  Dec.  79; 
358:  Osier  v.  Hobbs.  88  Ark.  215;  Rartbolo-  Woodbum  v.  Renshaw,  83  Mo.  197;  Holland 
mew  V.  Jackson,  80  Johns.  28,  11  Am.  Dec.  v.BArnes,  68  Ala.88,  25  Am.Rep.  696;  Lever- 
«87.  one  v.-Hildreth,  80  Cal.  139,  22Pac.  Rep.  72; 

9  C--  no«t  C  lis  Dwelle  v.  Dwelle,  1  Kan.  (App.)  478, 40  Pac. 
aee  posx,  i  iw.  ^       g^g.  ^^^^^^^^^  ^    Kenn^y,  88  Minn, 

1  Ante,  §  98.  889,  28  N.  W.  Rep.  628;  Sute  v.  kauser,  52 

2Ro8CorU  V.Thomas, 8 O.B. 284 ;Bulkley  N.  J.  (L.)  125,  18  Atl.  Rep.  775;  Bailey  v. 

▼.  Landon,  ^Conn.  104;  Boston  ▼.  Dodge,  Rutjes.  86  N.  C.  516;  Shepard  v.  Rhodes.  7 

1  Blackf.  19. 12  Am.  Dec.  205;  Comscock  v.  R.  I.  470,  94  Am.  Dec.  376;  Moorehouse  v. 

Smith,  7  Johns.  87;  Shepherd  v.  Young,  8  Comstock,  45  Wis.  626;  Davis  v.  Anderson, 

<;ray  168,  09  Am.  Dec.  242;  Chamberlin  v.  99  Va.  620, 89  S.E.  Rep.588iGerow  v.Riffe, 

Wbitford,  102  Mass.  460;  Allen  v.  Bryson.  29  W.   Va.   462,2   S.  B.  Rep.  104;  Thorn- 

0?  la.  501,  25  N.  W.  Rep.  820;  Camithers  v.  son  v.  Thomson,  78  N.  Y.  (Supp.)  289. 
Mc  Murry,  76  la.  KS,  89  N.  W.  Rep.  256; 
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To  this  rule  there  are  said  to  be  several  exceptions  as. 
follows : 

(a)  Where  the  consideration  was  given  at  the  request 
of  the  promisor.  This  exception  is  supposed  to  have- 
been  first  made  in  Lampleigh  v.  BrathwaitJ^  decided  in 
1615,  where  the  plaintiff  sued  the  defendant  for  £100 
which  the  latter  had  promised  to  pay  him  for  journeys^ 
and  services  he  had  rendered  at  his  request.  The  court 
gave  judgment  for  the  plaintiff  saying : 

"It  was  agreed  that  a  mere  voluntary  courtesy  will  not  have  a 
consideration  to  uphold  an  assumpsit.  But  if  that  courtesy  was 
moved  by  a  suit  or  request  of  the  party  that  gives'  the  assumpsit, 
it  will  bind;  for  the  promise  though  it  follows  yet  it  is  not  naked 
but  couples  itself  with  the  suit  before  and  the  merits  of  the  party 
procured  by  that  suit,  which  is  the  difference." 

But  it  is  pointed  out  by  an  English  writer  of  author- 
ity* that  this  case  did  not  decide  that  where  the  consid- 
eration was  given  at  the  request  of  the  promisor  the 
subsequent  promise  is  supported  by  it,  and  a  modern 
English  case  states  the  present  law  of  England  on  the 
subject  thus: 

"It  was  assumed  that  the  Journeys  which  the  plaintiff  performed 
at  the  request  of  the  defendant  and  the  other  services  he  rendered 
would  have  been  sufficient  to  make  any  promise  binding  if  it  had 
been  connected  therewith  in  one  contract;  the  peculiarity  of  the- 
decision  lies  in  connecting  a  subsequent  promise  with  a  prior  con- 
sideration after  it  had  been  executed.  Probably  at  the  present  day, 
such  service  on  such  a  request  would  have  raised  a  promise  by  im- 
plication to  pay  what  it  was  worth;  and  the  subsequent  promise  of 
a  sum  certain  v)Ould  have  teen  evidence  for  the  jury  to  fix  the 
amount."* 

This  also  represents  the  American  rule  at  the  present 
day^  except  in  those  jurisdictioAS  where  the  anomalous 

3  Hob.  105;  1  Smith  L.  Gas.  141.  See  Bradford  v.  Roulston,  8  Ir.    C.  L.  46, 

«  Anson  Contr.   p.   96;  Wilkinson  v.  Oli-  S2,'"»h  case  criticised  by  Anson,  Contr.  p. 

veria,  1  Bing.  N.  Gas.  490, 1  Scott  461;  in  re  **^- 

Gasey,  (1892)  1  Gh.  104,61  L.  J.  Gh.61:  Ken-  sKennedy  v.  Broun,  18  C,  B.  (N.  S.)  677 

nedv  V.  Broun,  13  G.  B.  N.  S.  677;  Elderton  e  Hicks  v.  Burhaus,  10  Johns.  242;  Wilson. 

V.  Emmens,  4  C.  B.  478;  Kaye  v.  Dutton,  2  y,  Edmonds.  24  N.  H.  517 

D.  &  L.  291,  7M.&G.  807.8Scott  N.R.495.  '  '='°™°"°»'  ^  "'  "'  °*'- 
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doctrine  of  moral  consideration  is  adopted.''  The  court 
in  such  cajses  allows  the  jury  to  imply  a  previous  re- 
quest from  the  fact  that  the  service  was  beneficial  to 
the  promisor,  when  there  is  no  evidence  expressly  nega- 
tiving the  request.®  But  if  no  promise  could  be  implied 
from  the  request,  as  where  the  services  were  understood 
to  be  gratuitous,  then  a  subsequent  express  promise  is 
without  consideration.*  And  if  the  express  promise  is 
different  from  what  the  law  would  have  implied  it  is 
not  enforceable.^^ 

(b)  If  a  person  incurs  a  legal  liability  at  the  request 
of  another,  such  liability  is  a  sufficient  consideration  to 
support  a  promise  by  one  at  whose  request  it  is  in- 
curred.^* 

(c)  A  pre-existing  liability  is  a  good  consideration 
for  a  new  promise.**  Therefore  where  a  debtor  gives  ad- 
ditional security  as  a  mortgage  or  a  negotiable  instru- 
ment or  the  like  to  his  creditor,  or  a  principal  to  his 
surety,  on  a  pre-existing  debt,  without  any  new  consid- 
eration, there  is  a  sufficient  consideration,  for  as  said  in 
one  case: 

"No  case  can  be  found  in  which  a  man's  own  debt  has  been  ruled 
to  be  an  insufficient  consideration  between  him  and  his  creditor,  for 
a  mortgage  or  other  security  received  by  the  latter  from  the  debtor."** 

7  Sec  ante,  §  111.  ick  v.  Gidding,  1  Mackey  (D.  C.)  894;  Kaye 

80'  Connor  v.  Beckwith,  41  Mich.  667,8  5*  jfj^'i^ ^f c  Ai; J^^^  V^m*o  ^I'lS^^h 

N.  W.  Rep.  IW;  Wilson  v.  fedmonds,  24  k.  £S>"  N.  R.  495^Brown  v.  Crump,  1  Marsh 

H.  617;  Hatch  v.  Purcell,  21  N.  H.  644-  Mil-  «^'  «  Taunt.  300. 

liken  v.  Western  Union  Tcl.  Co.,  110  N.  Y.  » i  Mound  City  Land,  etc.,  Assoc,  v.  Sla- 

408,       18     N.      E.     Rep.     251;     David-  uson,  66  Cal.  485, 4  Pac.  Rep.  806;  Callahan 

son   V.  Westchester  Gas  Light  Co.,  99  N.  v.  Linthicum,  48  Md.  07.  20  Am.  Rep,  106; 

Y.  568, 2  N.  E.  Rep.  882;  Paul  ▼.  Suckhouse,  Skidmore  v.  Bradford,  L.  R.  8  Eq.  184. 

2  %v?KSPA^'^^^^°f«  ^-  ^ylif.*,^  ^ii  »  «  Bailey  v.  Bussing,  29  Conn.  1 ;  Duncan 

ff;.^^-^^  ^\^*P«  107;  Jilson  v.  Gilbert,  26  y.  Miller,  64  Iowa  223,  20  N.  W.  Rep.   161: 

Wis.  687.  7  Am.  Rep.  100.  Bates  v.  Churchill,  32  Me.  81-  Gold  Medal 

•  Osier  v.  Hobbs,  33  Ark.  218;  Allen  v.  Sewing  Mac.  Co.  v.  Harris,  124  Mass.  206; 

Bryson,  67  la.  691,  25  N.  W.  Rep.  820,  66  Skilling  v.   Bollman,  78  Mo.   666,  89  Am. 

Am.  Rep.  868;  Moore  t.  Elmer,  180  Mass.  Rep.  637;  Haseltine  v.  Guild,  11  N.  H  390; 

15,  61  N.  E.  Rep.  250;  Bond  v.  Corbctt,  2  Warner  v.  Boc^e,  16  Johns.  238:  Williams 

Minn.  248;  Gardner  v.  Schooley,  26  N.  J.  v.  Silliman,  74  Tex.  6aB,  12  S.  W.  Rep.  534; 

Eq.   160;  Bartholomew  v.  Jackson,  20  Johns  Davisson  v.  Ford,  28  W.  Va.  617;  Paine  v. 

28, 11  Am.  Dec.  237.  Benton,  82  Wis.  491. 

1     0  Bailey  v.  Bussing,  20  Conn.  1;  Merr-  » sTurner  v.  McFee,  61  Ala.  468. 
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(d)  It  is  laid  down  in  a  number  of  cases  that  where 
a  person  without  authority  voluntarily  does  something 
which  another  was  legally  bound  to  do,  and  the  latter 
subsequently  promises  to  recompense  him  therefor,  he 
will  be  bound  by  his  promise.^^  This  view,  however, 
has  been  justly  criticised.^**  The  correct  principle 
on  which  such  liability  is  founded  is  that  where  A  ren- 
ders services  or  pays  money  for  B  without  any  request 
or  authority  from  B,  B  may  afterward  ratify  A's  act  and 
by  the  law  of  agency^®  B's  ratification  is  equivalent  to 
a  previous  request  to  A  to  perform  the  service  or  pay 
the  money.^''  The  defendant's  liability  then  must  de- 
pend on  the  fact  that  the  acts  were  done  on  his  behalf 
and  not  on  the  fact  that  he  was  legally  bound  to  do 
them." 

(e)  Where  a  promise  for  a  valuable  consideration 
can  not  be  enforced  against  the  will  of  the  promisor,  by 
reason  of  some  rule  or  provision  of  law  meant  for  his 
advantage,  he  may,  subsequently,  if  of  full  capacity  to 
contract,  renounce  the  benefit  of  such  rule  or  provision 
by  renewing  his  original  promise.^*  A  promise  by  a 
person  of  full  age  to  pay  a  debt  contracted  during  his 
minority  is  binding  though  made  on  no  new  considera- 
tion.2^  So  is  a  promise  to  *pay  a  debt  barred  by  the 
statute  of  limitations,^^  or  after  a  discharge  in  bank- 
ruptcy.^^    It  is  said  in  an  English  case: 

i4Glea8on    v.  Dyke,   22  Pick.  890,  898;  470,  84  Am.  Dec.  573:  Erwin  v.  Saunders,  1 

Doty  V.  Wilson,    14    Johns.  378,382;  Has-  Cow.  249,  13  Am.   Dec.  520;  Shippey   v. 

siniifer  v.  Solms,  5  S.  &  R.  4,  8;  Seymour  v.  Henderson.  14  Johns,  178,  7  Am.  Dec.  458; 

Marlboro,  40  Vt.  171 ;  Booth  v.  Fitzpatrick,  Warren  v.  Whitney,  24  Me.  561,  41  Am. 

36  Vt.  681.  Dec.  406;  Parker  v.  Owen,  1  Heisk.  618. 

isHarrimanContr.,  5140;  Anson Contr.,  aoWilliams  v.   Moor,  11   M.  &  W.  256; 

102.  Reed  v.  Batchelder,  1  Mete.  559;  Stern  v. 

1 8See  post,  §  171.  Freeman,  4  Met.  (Ky.)  809. 

1 7Gleason  v.  Dyke.  22  Pick.  890;  Doty  v.  „  *  *  *^?^"^!;»''v,9'*"Jk^*Tf,".-  ^^'  ^Y^°}^  ""• 

Wilson,   14  Johns.   378.    A  few  American  Ep^y^jiu  ^,  ">•    ^27:  Illslcy    v.  Jcwilt,  8 

cases  appear  to  enforce  the  liability  on  the  JJf^^o?^'  lesion  v.  Hodekins,  m  Mass. 

ground  of  quasi-contract,  that  is,  on  the  ^26;Pittman  y  Elder^  76  Ga.  871 ;  Emmons 

^ound  that  the  defendant  has  been  en-  X.-.^9-^**^°":,^?r^- JJ°"o;  ^a^'  ^'I***"*^' 

nchcd  at  the  expense  of  the  plaintiff  and  S^^i'^^f*'  5'   ^^' J?L  ?r  ^1i;  ^5^0^' 

ouRht  to  repay.    See  Curtis  v.  Parks.   55  S^*^^«Vt5!"uy'2^  ^k7*- *i?^\  Ji.^'.S* 

Cal  106  R«P-  4*0;  Pritchard  v.  Howell,  1  Wis.  131, 

V.^!.   IVW.  ^  AtD      D^C     'IflS 

isHarrimanContr.,  §  140.  citinfiT  Doty  V.  .--.*  .  . '       o.     ».            aa  th  on  t^ 

Wilson,  supra:  Gleason  v.  Dyke,  Supra.  "St.  John  v.  Stephewon,  90  III.  82;  Katz 

,-«r          u         «r          t.    o  ^        o»^  .o  V.  Moessingcr,  110  111.  372;  AUcH  V.  FerjTu- 

1  •  Womach  V    Womach,  8  Tex.  897.  68  gon,  18  Wall.  1;  Dusenbury  v.  Hoyt,  58  N. 

Am.  Dec.  119;  Shepard  v.  Rogers,  7  R.  I.  y.  521, 13  Am.  Rep.  648;    Edwards  v.  Nel- 
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"Where  the  consideration  was  originally  beneficial  to  the  party 
promising,  yet  if  he  be  protected  from  liability  by  some  provision 
of  the  statute  or  common  law,  meant  for  his  advantage,  he  may  re- 
nounce the  benefit  of  that  law;  and  if  he  promises  to  pay  the  debt, 
which  is  only  what  an  honest  man  ought  to  do,  he  is  then  bound 
by  the  law  to  perform  it"" 

The  true  theory,  however,  of  promises  of  this  kind  is 
that  they  do  not  create  new  contracts  but  that  they  are 
merely  waivers  of  a  personal  defence  against  existing 
contracts.  Hence  the  action  is  properly  brought  on  the 
original  promise,^*  unless  the  subsequent  promise  is  in 
the  fonn  of  a  negotiable  instrument,^*^  and  the  new 
promise  simply  operates  as  a  waiver  by  the  promisor  of 
a  defense  which  the  law  gives  him  against  an  action  on 
the  old  promise.^®  Therefore  this  exception  applies 
only  where  the  former  right  of  action  has  been  extin- 
guished by  the  act  of  the  law  and  not  where  it  is  extin- 
guished by  the  act  of  the  parties  f^  and  so  if  a  creditor 
should  voluntarily  release  his  debtor  from  a  debt,  a  sub- 
sequent promise  by  the  debtor  to  pay  the  debt  would  be 
unenforceable.^® 


son,  61  Mich.  121, 18  N,  W.  Rep.  261;  Wis- 
lizenuB  v.  O'  Falloo,  91  Mo.  184.  8  S.  W. 
Rcq.  8«7. 

oparke,  B.,  in  Earle  v.  Oliver,  2  Ex.  90. 
Married  Women. 

A  married  woman's  promise  beinfr  void 
and  not  lilce  an  infant's,  merely  voidable,  it 
is  held  in  most  of  the  states  (except  where 
a  moral  consideration  will  support  a  prom- 
ise) that  a  promise  made  by  a  woman  after 
the  marriafl^e  is  dissolved  to  pay  debts 
made  during;  coverture  is  not  binding  on 
her.  Musick  v.  Dodson,  76  Mo.  624,  43  Am. 
Rep.  780. 

Antecedent  Illegal  Agreement. 

In  Flight  V.  Reed,  1  H.  &  C.  708,  bills  of 
exchanf^e  were  given  by  the  defendant  to 
the  plaintifT  to  secure  the  repayment  of 
money  lent  at  usurious  interest  while  the 
usury  laws  were  in  force.  The  bills  were 
by  those  laws  rendered  void  as  between 
plaintiff  and  defendant.  After  the  repeal 
of  the  usury  laws  the  defendant  renewed 
the  bills,  the  consideration  for  renewal  be- 
ing the  past  loan,  and  it  was  held  that  he 


was  liable  upon  them.  This  case  must  be 
considered  as  based  on  the  idea  that  usury 
laws  are  merely  for  the  protection  of  the 
debtor  who  may  renounce  the  benefit  of 
them— for  it  is  a  well-established  principle 
that  the  repeal  of  a  statute  which  makes  a 
contract  void  does  not  validate  a  contract 
entered  into  while  the  statute  wasjin  force. 
Ludlow  V.  Hardy,  38  Mich.  690. 

a  «See  post,  {  153.    Inf  ints. 

25Parkerv.  Cowan,  1  Heisk.  518;  Wis- 
lizenus  v.  O'Fallon,  91  Mo.  184,  8  S.  W. 
Rep.  887. 

2«Huni  V.  Massey,  5  B.  &  Ad.  902;  Way 
V.  Sperry,  6  Gush.  238,  241;  Shippey  v. 
Henderson,  14  Johns.  178;  Betton  v.  Cutts, 
11  N.  H.  170;  Norton  v.  Colby,  52  111.  198; 
Marshall  v.  Tracy,  74  111.  379;  Yaw  v.  Kerr. 
47  Pa.  St.  888:  Shepard  v.  Rhodes,  7  R.  I. 
740;  lUsley  v.  Jewett,  8  Met.  439. 

2  7Shepard  v.  Rhodes,  7  R.  I.  470,  84  Am. 
Dec.  871 :  Stafford  v.  Bacon,  1  Hill.  352,  37 
Am.  Dec.  366. 

2  s Valentine  v.  Foster,  1  Mete.  620. 
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i  114  THE  CONSIDERATION.  [ PART  I. 

§113. .   Consideration  Obtained  hy  Fraud  or  Duress, 

Where  by  fraud  or  duress  a  person  has  ob- 
tained a  benefit,  he  can  not  set  up  this  to  show  that 
he  had  made  no  previous  request^  Thus  where  a 
man  fraudulently  representing  himself  to  be  the 
owner  of  land  induced  another  to  labor  on  it  in  ex- 
pectation of  becoming  a  joint  owner,  it  waa  held  that 
the  latter  on  discovering  the  fraud,  might  sue  for  and 
recover  the  value  of  his  services.^  And  founded  on 
this  principle  are  two  Missouri  cases  in  one  where  a 
woman  having  discovered  that  her  husband  was  al- 
ready married  was  permitted  to  recover  the  value  of  her 
services  while  living  with  him,^  in  another  where  a 
n^ro  girl  born  and  raised  a  slave  having  been  kept  by 
her  master  for  years  in  utter  ignorance  of  her  emanci- 
pation and  her  right  to  her  own  labor,  and  worked  for 
him  believing  she  was  obliged  to  and  without  any  in- 
tention of  asking  for  pay,  was  held  entitled  to  recover 
for  her  services  during  these  years.* 

§114.     Failure  of  Consideration. 

Strictly  speaking,  as  has  been  well  pointed  out,  there 
can  be  no  such  thing  as  a  failure  of  consideration.  The 
promisor  either  receives  the  consideration  he  has  bar- 
gained for  or  he  does  not.  If  he  does  not,  then  there  is 
no  enforceable  agreement,  for  there  is  no  consideration ; 
and  if  he  does  receive  the  consideration  how  can  it  after- 
ward fail?    It  may  become  less  valuable  or  of  no  value 


1  Peter  v.  Steel,  8  Yeatet  250;  Jarrott  v.  Martin,  8  Mart.  (La.)  94.     But  see  Contra 

iarrott,  2  Gilm.  20;   Black   v.    Meaux«  4  Cooper  v.  Cooper,  147  Mass.  870,  17  N.  B. 

)ana.  188;  Patterson  v:  Crawford,  12  Ind.  Rep.  802:  criticised  by  Keener  (Quasi  Con- 

241*  Kinney  v.  Cook,  4  111.  282;  Boardman  tracts,  p.  828]:  Re  Payne,  65  Conn.  897,  82 

V.  Ward,  40  Minn.  899, 12  Am.  St.  Rep. 749.  Atl.  Rep.  948. 

t  Richard  v.  Stanton.  16  Wend.  25.  4Hickam  v.  Hickam,  46  Mo.  (App.)  496. 
3Hi|jrgin8  V.  Breen,  9  Mo.  497;  Fox  v. 
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at  all,  but  that  does  not  aflfect  the  agreement.^  Where 
a  note  sold  afterwards  becomes  of  no  value,*  stock 
purchased  becomes  worthless,"  a  patent  becomes  worth- 
less because  of  improvements,*  or  a  house  rented  for  a 
term  is  destroyed  before  the  end  of  the  term,*  the  agree- 
ment is  not  aflfected.  Failure  of  consideration  is  m 
fact  simply  want  of  consideration.®  It  is  laid  down, 
however,  in  a  number  of  cases  that  when  the  consider- 
ation for  a  promise  wholly  fails  the  promise  is  without 
consideration  and  unenforceable.'^  This  simply  means 
that  in  a  contract  with  an  executory  consideration,  the 
execution  of  the  consideration  is  a  condition  precedent 
to  the  liability  on  the  promise,  and  the  failure  to  exe- 
cute the  consideration  discharges  the  promisor. 

When  there  is  a  failure  of  a  part  of  a  lawful  consid- 
eration the  part  which  failed  is  simply  a  nullity  and 
imparts  no  taint  to  the  residue,  if  there  is  a  substantial 
consideration  left  it  will  still  be  sufficient  to  sustain  the 
contract."  A  partial  failure  of  consideration  has  been 
held  in  some  caaes  a  defense  pro  tanto.^ 


I  Blackmail  v.  Dowlinf^.  68  AIa.304;'Dan-  10  N.  W.  7&:  Simpson  Centenary  College 

iel  T.  Tarver.  70  Ga.  803:  Smock  v.  Pienon,  v.  Bryan,  50  la.  298;  Thompson  v.  Wheeler, 

68  Ind.  406,  34  Am.  Rep.  969;  Smith  v.  Go-  etc.,  Mfg.  Co.,  29  Kan.  476;  Hopkins  v.  Hin- 

wer,  2  Duv.  17;  Varney  v.  Bradford,  86  Me.  kley.  61  Md.  584;  Hodgkins  v.  Moulton,  100 

610,  80  Atl.  Rep.  115;  Byrne  v.  Cummings,  Mass.  809;  Gibson  v.  Pclkic.  37  Mich.  880; 

41  Miss.  198;  Jones  v.  Waterworks  Co.,  66  Brown  v.    Weldon.   99  Mo.  564,  18  S.  W. 

Mo.  (App.)  388;  Kerchncr  v.  Gettys,  18  S.  Rep.  342;  Hacker  v.  Brown,  81  Mo.68;Hou- 

C.  681;  Topp  V. White,  12  Heisk.  166;  Perry  se  v.  Kendall,  55  Tex.  40. 

V.  Buckman,  88  Vt.  7.  s  Deshe  v.  Robinson,  17  Ark.  228;   Hod- 

«  Rice  V.  Grange,  131  N.  Y.  149, 30  N.  E.  gbon  v.  Golder,  75  Me.  293;  Gilmore  v.  Ai- 

Rep.  46.  ken.  118  Mass.  94;  Wesleyan  Seminary  v. 

3  frfir^  V  Masnn  18  Me  fti  Fisher,  4  Mich.  5i6;  Cotton  v.  Mc  Kensie, 

3  Gore  V.  Ma^n  18Me^  W.  ^^  ^^^  ^jg  ^.,^^  ^  Crosnoe.  58  Mo.  App. 

4  Harmon  v.  Bird,  22  Wend.  113.  ^4,.  Allen  v.  U.  S.  Bank.  20  N.  J.  L.  620; 

5  Diamond  v.  Harris,  88  Tex.  684;  O*  Neil  Payne  v.  Ladue.  1  Hill  116;  Johnston  v.  Sm- 
V.  Flanagan,  64  Mo.  (App.)  88.  ith,  86  N.  C.  498;  Burton  v.  Schemerhom,  21 

•  Harriman,  Contr.  287.  Vt.  289. 

7  Sorrells  v.  Mc  Henry,  88  Ark.  127; Mor-  nt/^^^^lJ^n^^dJi^t^'  Y  tS' 

row  V.  Hanson,  9  Ga.  898.  54  Am.  Dec.  346;  S^S'^^o  J^*i??5L:!h  t^^\:u^  ^kJ'  S?' 

Jones  v.Buffum,  50  111.277;  Jeffries  v.Lamb,  g  Am.  Rep.  43j^Smith  v.  Busby.  15 Mo. 887, 

78  Ind.  802;  Snyder  v.  Kurtz,  61  la.  593,  67  Am.  Dec.  20«. 
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188.  Del  Credere  Agents. 
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193.  Agent  May  Bind  Himself  Personally. 

194.  Liability  of  Agent  Who  CJontracts  Without  Authority, 
(c)  Rights  and  Liabilities  of  Parties  Where 

Principal  Not  Named. 

195.  Liability  When  Principal  Unnamed  but  Agency    Dis- 

closed. 

196.  Liability  When  Agency  Undisclosed. 
397.  Liability  for  Frauds  and  Torts. 
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203.  Authority  C!oupled  With  Interest  or  on  Consideration. 

§115.     Introductory, 

Having  examined  the  methods  by  which  a  contract 
may  be  formed  we  pass  now  to  the  question  as  to  its 
binding  nature  in  view  of  the  parties  who  have  entered 
into  it,  for  the  purpose  of  determining  whether  or  not 
they  were  legally  capable  of  contracting.  And  it  will 
be  found  that  the  following  are  under  a  greater  or  less 
disability  in  this  respect,  viz. :  (A)  The  State  or  Gov- 
ernment; (B)  Aliens;  (C)  Convicts;  (D)  Corpora- 
tions (E)  Infants;  (F)  Married  Women;  (G)  Insane 
Persons;  (H)  Drunkards,  and  (I)  Agents. 

A. 

THE  STATE  OB  GOVERNMENT. 

§116.    Potjoer  of  State  to  Contract. 

The  power  of  the  United  States  government  and  the 
governments  of  the  several  States  to  make  contracts  is 
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*'an  incident  to  the  general  right  of  sovereignty,"^  and 
this  capacity  to  contract  is  coextensive  with  the  func- 
tions of  the  State  or  government.*  The  power  is  absent 
where  it  is  in  opposition  to  an  express  constitutional 
limitation  or  inhibition  or  where  it  is  beyond  the  sphere 
and  not  in  furtherance  of  the  objects  for  which  the  gov- 
ernment was  organized,  and  when  a  State  enters  into  a 
contract  it  can  claim  no  exemption  from  the  rules  of  law 
applicable  to  contracts  between  individuals.'  But  the 
State  is  not  bound  by  general  words  in  a  statute  which 
invade  its  prerogative  of  sovereignty.*  Thus,  unless  it 
is  expressly  named,  neither  the  general  government  nor 
a  State  is  bound  by  a  statute  of  limitation  or  bank- 
ruptcy,*^  nor  by  a  statute  restricting  the  manner  in 
which  certain  suits  should  be  brought.® 

§117.    May  Sue  on  its  Contracts. 

The  State  or  government  has  the  same  power  of 
bringing  and  maintaining  suits  as  an  individual  haa^ 
A  State  may  sue  in  its  own  courts  or  in  the  courts  of 
another  State  or  in  the  Federal  courts  and  the  national 
government  may  sue  in  the  State  courts.*  A  public 
officer  can  not  sue  on  a  public  contract  made  by  him; 
the  action  must  be  brought  by  his  principal,  the  govern- 
ment.' 


1  U.  S.  V.  Lane,  8  McLean  365;  U.  S.  v.  •  Savingg   Bank  v.  U.  S.,  19  Wall.  »7. 

S"ff*Lj^  ^*'-  ^^^''  ^^^^  Accepunces,  7  i  u.  S.  v.Barkcr.  1  Paine,  166;   Sute  v. 


Wall.  we.  Grant,  10  Minn.  89:  Spencer  v.  ^rockway, 

t  U.  S  V.  Maurice,  2  Brock.  96;  U.  S.  ▼.  1  Ohio,  182, 18  Am.  Dec.  859;  People  v.  St. 

Lane,  8  McLean.  866;   Danolds  v.  State,  89  Louis,  5  Gilm.  861,  46  Am.  Dec.  877;    U.  S. 

N.  V.  86,  42  Am.  Rep.  877.  v.  Murdock,  18  La.  346,  80  Am.  Dec.  661; 

3  Patton  V.  Gilmer,  48  Ala.  648,  94  Am.  ^tatc  v.  Burkholder.  80  W.  Va.  693,  6  S.  E. 

Dec.  666.  R«P-  *^'  ^-  S.  v.  Holmes,  106  Fed.  Rep. 

*  Commonwealth  v.  Baldwin,    1  Watts,  '  ^         •    ,  _ 

64;  U.  S.  V.  Hoar,  8  Mason,  8tl;  Swearing.  •  Cases  m  last  note. 


en  V.  U.  S.  11  G.  &  1.  873;  Savings  Bank  3  Gray  v.  Paxton,  Quincy,  541;  Irish  v. 

V.  U.  S.,  19  Wall.  879.  \^ebsicr,  6  Me.  171. 

jple  V. 
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§118.    But  Can  not  he  Sued. 

But  neither  the  United  States^  nor  a  State*  may  be 
sued.  This  is  a  privilege  of  sovereignty  originally  be- 
longing to  the  king  who,  for  reasons  of  public  policy, 
was  exempted  from  being  made  a  defendant  in  his 
courts.  But  the  State  or  government  may  consent  to 
the  suit  by  waiving  its  exemption*  or  may  grant  permis- 
sion by  some  statutory  or  constitutional  provision.* 

"The  only  remedy  for  a  party  who  has  entered  into  a  contract 
with  a  State  is  by  an  appeal  to  the  legislature,  who  it  it  fair  to 
presume  will  from  motives  of  public  duty  make  provision  for  its 
fuU  execution  and  do  ample  justice  to  the  party  with  whom  it  may 
have  contracted;  or  else  refer  the  case  to  the  decision  and  judgment 
of  the  judiciary  by  a  special  legislative  enactment"" 

§119.    Public  Officers  and  Agents. 

The  government,  of  course,  contracts  through  its  offi- 
cers and  agents.  When  the  form  of  contracting  is  pre- 
scribed by  law  these  agents  must  make  the  contract  in 
that  form.^  The  rule  that  an  agent  may  bind  his  prin- 
cipal by  acts  in  violation  of  his  special  instructions,  if 
they  are  within  the  scope  of  his  general  authority,  does 
not  apply  to  public  officers,  because  their  powers  are  a 
matter  of  record  in  the  public  laws.^     Therefore  the 


lU.  S.  V.  Clarke.   8  Pet.  486;    U.   S.  v.  court  of -claims.    NichoU  v.  U.  S.,  7   Wall. 

Murdock,  18  La.    706,    89   Am.    Dec.    «61;  128;  Finn  v.  U.  S.,  128  U.  S.  227;  U.  S.   v. 

TheSiren,7Wall.  158;    Orleans  Nav.    Co.  Cumminga.  180  U.S.  152.    And  in   many 

V.  The  Amelia,  7  Mart,  500,  12   Am.  pec.  of  the  sutet  prt>vi8ion  is  made    whereby 

816.  the  Sute   is   amenable   to   some  judicial 

tHunsaker  v.  Borden,  5  Cal.  288.  63  Am.  Wibunal  at  the  instance  of    ito  ciUzew. 

Dec.  180;  Pattison  v.   Shaw,    6   Ind.  877;  y*"^^*  9^°*- *^c^*~-^f  V  ^^  £'    ?; 

Michigan  Bk.  V.  Hammond,  1    Douif.   627;  f  «P- J®*  ^''«S>  ^- /^^tc. JTS   Cal.   20,    11 

Michigan  Bk.  V.  Hastings.    1    Doug.    2»:  S**'*  ?*?A«^' S^^f^S^  ?**"^*^'S"  ^- St*tc 

Troy,  «c.,  R.  Co.  v.    Commonweafth.  127  Board,  106  N.  C.  81. 10  S.    E.    Rep.  1002. 

Mass.  48;  Treasurers  v.   Cleary.   8   Rich.  <  Michigan  Sute   Bank   v.    Hastings,   1 

872.  Doug.  (Mich.)  225,  41  Am.  Dec.  540. 

sCohens  v.  Virginia,  6  Wheat,  214;  Garr  i  People  v.  Talmage,  6  Cal.  266- Delafield 

T.  Bright,  1  Barb.  Ch.  157;   Sinking   Fund  v.  Illinois,  2  Hill,  159:  Mayor  of  Baltimore 

€ommrs.T.  Northern  Bk.,1  Met.  (Ky.)  174.  t.  Reynolds,  20  Md.  1,  88   Am.    Dec.  535; 

♦  Divine  V.  Harvie,  7  T.  B.  Mon.  489,  18  ^taie  v.  Little  R«:k,  etc.,  R-  Co..  81  Ark. 

Am.  Dec.  104.    For  example,  a  remedy  in  ^0':  Clark  v.  U.  S.,  95  U.  S.  589. 

ceruin  cases  against  the  United  Sutes  has  sMayrorof    Baltimore    v.    Reynolds,  20 

been  given  by  the  esublishment  of  the  Md.  1. 83  Am.  Dec.  535. 
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government  even  where  it  waives  its  privilege  is  bound 
only  when  the  olficer  is  actually  authorized  to  make  the 
contract.^  A  public  officer,  unlike  a  private  agent,*  is 
not  personally  liable  on  a  contract  made  in  his  own 
name,  for  it  is  "not  to  be  presumed  that  the  party  deal- 
ing with  such  public  officer,  means  to  rely  upon  his  in- 
dividual responsibility/'* 

§120.  Foreign  Oovernments  and  Their  Representatives. 

The  same  rules  substantially  which  apply  to  a  govern- 
ment in  its  own  courts,  apply  to  it  in  foreign  courts. 
Foreign  States  and  sovereigns  and  their  representatives 
are  not  subject  to  the  jurisdiction  of  the  courts  of  an- 
other country  unless  they  submit  themselves  to  it.  A 
contract  entered  into  with  such  persons  can  not  there- 
fore be  enforced  against  them  unless  they  so  choose,  al- 
though they  are  capable  of  enforcing  it^  In  Mighell  v. 
Sultan  of  Jahore?  the  sovereign  of  a  petty  Indian  State 
had  made  in  England  a  promise  of  marriage  and  was 
sued  on  it  in  an  English  court.  But  it  was  held  that 
the  action  would  not  lie,  Wills,  J.,  saying : 

''This  case  must  be  decided  upon  exactly  the  same  considerations 
as  if  the  ruler  of  some  undoubted  great  Power— such  as  the  King  of 
Italy,  or  the  President  of  the  French  Republic — ^had  been  sued  in  the 
courts  of  this  country.  To  begin  with,  there  is  no  precedent  for 
saying  that  an  independent  sovereign  ruler  can  be  sued  in  our 
courts.  On  the  contrary,  the  proposition  is  opposed  to  every  princi- 
ple of  international  law  as  applied  to  the  persons  of  sovereigns  or 


3 Woodward  v.  Campbell,   39   Ark.   350:  Savage  v.  GIbbs,  4  Gray,  601:  Rathbone  v 

Sutc  V.  Bevers,  86  N.  C.  688;  Lee  v.  Mun-  Budlong,  16  Johns.  1;  Bronson   v.  Wolsey, 

ro  7   Cranch,      366.     The     Floyd     Ac-  17  Johns.  46;  Belknap  v.  Rcinhart,  2  Wend, 

cepunces.  7  Wall.  666:  Sute  v.  Hayes,   68  376. 

Mo.  678;  Noble  v.  U.  S.,  11  Ct.  of  CI.    608.  i  Hullet  v.  King  of  Spain,  1  D.  &  C.  175; 

♦See  post;  Agents.  Taylor  v.  Best,  14  C.  B.  487;  King  of  Spain 

sPinev.  HuberManfg.Co.,83Ind.  121;  J^  Oliver,  1  Pet.  C.    C    276;   gepubUc   of 

Hodgson  V.  Dexter,  1  Cfanch,  846;  Walker  ^f^**'?7-/"t"g°"Ai,*  S?^'  ^ii'    T^^- 

V.  Swartwout,  12  Johns.   444;   Osborne   v.  art  v.  Sutc,  16  Moj^;  King  of  Prussia  v. 

Kerr,  12  Wend.  179;  Hodges    v.    Runyan,  Knepper.  22  Mo.  650. 

80  Mo.  491;  Brazelton  v.Colyar,  2  Baxt.284;  «1  Q.  B.  149  (1904). 
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those  who  represent  them.  The  ground  upon  which  the  immunity 
of  sovereign  rulers  from  process  in  our  courts  Is  recognized  by  our 
law  is  that  it  would  be  absolutely  inconsistent  with  the  status  of  an 
independent  sovereign  that  he  should  be  subject  to  the  process  of  a 
foreign  tribunal It  is  one  thing  to  say  that  a  foreign  sov- 
ereign is  capable  of  making  an  effectual  contract  in  this  country;  it 
is  quite  another  thing  to  say  that  he  can  be  sued  in  the  courts  of 
this  country." 

B. 

AUENS. 

§121.    Aliens  in  Oeneral. 

An  alien  is  the  subject  of  a  foreign  government  not 
naturalized  under  our  laws.  The  rights  of  aliens  in 
real  property  are  generally  r^ulated  by  statute.^  In 
some  States  they  are  given  the  right  to  hold  and  trans- 
fer real  estate,  in  others  they  are  not.  In  respect  to 
personalty  and  the  obligations  arising  out  of  contracts 
and  the  remedies  for  breach  of  them,  they  have,  during 
the  existence  of  peace,  substantially  the  privileges  of 
citizens.* 

§122.    Alien  Enemies. 

An  alien  enemy,  t.  e.,  a  citizen  or  subject  of  a  nation 
with  which  we  are  at  war,  can  not  without  a  license 
from  our  government^  make  any  new  contract*  or  en- 
force any  existing  contract*  during  the  continuance  of 

1  Stimaon  Sut.  Law  6013;  Sute  v.  Smith,  ips  v.  Hatch,  1   Dillon,  671;  Hill  v.  Baker 

70  Cal.  1«0.  ^  Iowa,  802. 

»  Taylor  v.  Carpenter,  3  Story  463.  »  Blackwell  v.   Willard,   66   N.  C.   40«; 

1  License  will  be  implied  from  his  being  IS}}^.^'  "  JPJJf*  ip*".  ^l  Mumford  v 

suffered  to  remain  in  tSis   county  after  th?  Kri5?\?mm*^V^l5'T^J' rl'  S  r''^^ 

outbreak  of  war.  Clark  v.  Morey,  10  Johns.  J^?'  S2i  5* r?.^; ^'\l  i"t'  ^°Vc^  ?"?"' 

66;  Zacharie  v.  Godfrey.  60  111.  103:  Brad-  SS^^*ALc'vS?*ff°?"»:i^  ^55°  «^^'  ^'!?"" 

well  V.  Weeks,  18  lohhs.  1;   Otierid«  v.  ??A7,- ?*;Jt&  v-^^SS"c»**®'  Ha^ond  v. 

Thomp^m,  S  Cranci.  C.  C.  108;  ParkTnson  ^^^^^'  ^l^'  ^a- 180;  Strum  v.  Fleming. 

V.  Weniworth.  11  Mass.  26.  ^2  W.  Va.  404. 


a  Wright  v.  Graham,  4  W.  Va.  480;  Phil- 


153 


Digitized  by  VjOOQIC 


§  123  THE   PARTIES.  [PAET  I. 

hostilities,*  and  a  contract  made  during  the  war  can  not 
be  enforced  on  return  of  peace.*^ 

But  the  rights  of  the  alien  as  to  outstanding  con- 
tracts made  before  the  commencement  of  war  are  sus- 
pended, not  annulled,  and  may  be  enforced  upon  the 
conclusion  of  peaca®  During  the  Civil  War  the  inhabi- 
tants of  the  Confederate  States  and  the  United  States 
occupied  the  positions  of  enemies,  and  as  a  consequence 
thereof  all  intercourse  between  them  was  interdicted, 
and  contracts  between  them  made  during  the  existence 
of  hostilities  were  void  J  Contracts  existing  before  the 
war  were  preserved;  it  only  suspended  the  remedy;  but 
if  the  contract  was  of  a  continuing  nature,  as  in  the 
case  of  a  partnership,  and  its  performance  would  vio- 
late the  laws  governing,  a  state  of  war,  the  parties  were 
relieved  from  further  obligations  thereunder.® 

C. 

CONVICTS. 

§123.     Convicts^  Contracts. 

Under  the  English  common  law  a  person  convicted 
of  a  felony  was  considered  civilly  dead  and  could  not 
make  a  valid  contract  nor  could  he  enforce  contracts 
made  previous  to  his  conviction.^  In  the  United  States 
this  rule  is  practically  obsolete  and  a  convict  undergo- 
ing a  sentence  of  imprisonment,  may,  in  the  absence  of 


«  The  Rapid,  8  Gall.  4;  The  Eliza,  8  Gall.  8  Camp.  150;  Plindt  v.  Waters,  15  Bast,  860. 

ri  r^iSf  w/r^hl^^  y  r;>.u*?2^l^^«-  '  Materson  v.  Howard,  18  Wall.  09;  De 

£»^cSi'  ^^V^^iJ-AoH}!'  ^aJ^'  '^"*  Jarnctl  V.  GiTerville,  66  Mo.  446;    Mutual 

«32:  Shoiwell  ▼.  Ellis,  48  Miss.  439.  jng.  Co  ▼.  Hilyard,  87  N.  J.  L.  444. 


^*5-!;  ^'  WV^^'  ?^S'  ti^'  ^*"*"  "  Mutual  Ins.  Co.  v.  Hiljard,  87  N.  J.  T.. 

1?°.  ''•ofSJ?*?^  L^f ""V.**®-*!^^*"?*^  .''•       •*44:  University V.  Finch,  18  Wall.  108;  Bank 
«-„!.  niM^A  M«  OA  A«  n*.  niT  o«^  «^...         ,  ^^^  Orieans  v.  Matthews,  49  N.  Y.  18; 

>hen  V.  N.  Y.  Ins.  Co.,  60  N.  Y.  610. 

1  Chitty,  Contr.  861;  Pollock,  Contr.  94. 


I>   ,     oA  wj    »-Jo  A«    A  —  r\      otn — J    '  .  ****  wnivcTBiiy  V.  rincn,  lo  nail,  luo;  oanv 

Kyle,  80  Md.  618, 96  Am.  Dec  617  and  note;       of  Uew  Orleans  v.  Matthews,  49  N.  Y.  18; 

y-,f  •  ''•i.?i;?^S!°*y*''%*i>^*iL^'   ^^^'^^'         Cohen  V.  N.  Y.  Ins.  Co.,  60  N.  Y.  610. 
field  V.  Bichelherger,  7  Pet.  566. 

«  Ware  v.  Hylton,  8  Dall.  199;  Dunlop  r. 
Ball,  3  Cranch,  180:  Harman  v.  Kingston, 
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§124 


a  statutory  provision  on  the  subject,^   enter  into   con- 
tracts and  sue  and  be  sued  thereon.^ 


D. 


CORPORATIONS. 

§124.     Corporation  Defined. 

A  corporation  is  an  artificial  being  created  by  law, 
composed  of  individuals  united  into  one  body  under  a 
collective  name,  with  the  capacity  of  perpetual  succes- 
sion, and  of  acting  aa  a  natural  person  within  the  scope 
of  its  charter.^  Corporations  are  either  public  or 
private,  the  former  being  such  aa  are  created  for  the  dis- 
charge of  public  duties  in  the  administration  of  civil 
government,  aa  for  example  municipal  corporations,* 
the  latter  being  such  as  are  created  for  private  advan- 
tage, profit  or  benefit.*  Corporations  which  are  organ- 
ized for  private  profit,  but  yet  exercise  functions  and 
powers  in  which  the  public  are  interested,  aa  for  exam- 
ple railroad,  turnpike,  or  canal  companies,  are  some- 
times termed  quasi-public  corporations,*  yet  in  so  far 


s  In  Miosouri  by  sutute  a  tniitee  takes 
charge  of  the  convict's  affairs  as  though 
he  were  dead,  and  the  convict,  lilceany  one 
else  under  guardianship,  is  incapable  of 
making  contracu  and  can  neither  sue  nor 
be  sued.  Williams  v.  Shackleford.  97  Mo. 
822;  Presburv  v.HuU,  94  MoJid;  See  Re  Ner- 
ac,  8S  CaL  803,96  Am.  Dec.  Ill :  re  Donnelly, 
125  Cal.  417, 68  Pac.  Rep.  61 ;  Gray  v.  Stew- 
art, 78  Pac.  Rep.  868  (Kan.);  Beck  v.  Beck, 
86  Miss.  72. 

»  Plattner  v.  Sherwood, «  Johns.  Ch.  118; 
WiUingham  v.  King,  28  Fla.  478,  8  South. 
Rep.  861;  Dade  Coal  Co.  v.  Haslett,  88  Ga. 
HDL  10  S.  B.  Rep.  435:  Kenyon  v.  Sounders, 
18  R.  I.  600,  SO  Atl.  Rep.  470;  Stephain  v. 
Lent,  68  N.  Y.  (Supp.)  478;  Avery  v.  Ever- 
ett, 110  N.  Y.  817, 18  N.  E.  Rep.  148. 

>Lawson  Rights,  Rem.  ft  Pr.,  $  882;  Piet- 
sam  V.  Hay,  m  111.  898,  8  Am.  St.  Rep.  492; 
Deringer  v.  Deringer,  6  Houst.  416,  1  Am. 


St.  Rep.  160;  Louisville  R.  R.  Co.  v.  Let- 
son,  8  How.  668;  Thomas  v.  R.  Co..  101  U. 
S.  82;  Davis  v.  R.  Co.,  181  Mass.  859. 

2 Regents  v.  Williams,  9  Gill  &.  J.  865,  31 
Am.  Dec.  72;  Ten  Eyck  v.  Canal  Co.,  18  N. 
J.  (L.)200. 87  Am.  Dec.  883;  Tinsman  v.  R. 
R.  Co.,a6N.  J.  (L.)  148;  School  Com.  v. 
Putnam,  44  Ala.  566. 

3 Logwood  V.  Bank,  Minor  88;  Cleve- 
land V.  Stewart.  8  Ga.  883;  Rundle  v.  Del- 
aware Canal,  1  Wall.  Jr.  875. 

«See  Lawson  Rights,  Rem.  A  Pr..  {  882; 
Miners  Ditch  Co.  v.  Zellebach,  37  Cal.  548, 
99  Am.  Dec.  800;  Louisville,  etc.,  R.  Co.  v. 
County  Court,  1  Sneed  687,  62  Am.  Dec. 
484;  Mower  v.  Leicester,  9  Mass.  847, 6  Am. 
Dec.  68:  Riddle  v.  Proprietors,  7  Mass.  169, 
5  Am.  Dec.  85;  Andrews  v,  Estes,  11  Me. 
867,  86  Am.  Dec.  681;  Pierce  v.  Com.,  104 
Pa.  St.  150. 
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as  their  rights  and  liabilities  to  contract  are  concerned 
they  are  subject  to  the  rules  of  law  governing  private 
corporations.*^ 

§125.         Contracts  of   Corporations — When    Binding. 

A  corporation,  then,  has  power  to  make  such  con- 
tracts as  are  either  expressly  or  impliedly  authorized 
by  its  charter  or  act  of  incorporation,  and  in  general  an 
express  authority  to  make  a  given  kind  of  contract  is 
not  indispensable,  provided  they  are  not  foreign  to  the 
corporate  purpose.^  Thus  a  corporation  has  an  im- 
plied power  to  purchase  and  hold  property  necessary 
to  the  carrying  on  of  its  business^  and  to  transfer  and 
dispose  of  it  when  necessary  f  to  borrow  money  and 
make  debts  for  the  purpose  of  its  business,*  and  fo  issue 
negotiable  paper  of  other  evidence  of  its  indebtedness.* 

§126.     Powers  of  Corporations — Meaning  of  Ultra 
Vires. 


A  corporation  has  only  such  powers  as  are  expressly 
conferred  upon  it  by  its  charter  or  as  are  necessary  to 


sFor  a  full  view  of  this  important  sub- 
ject see  the  great  and  exhaustive  treatise 
of  Judge  Seymour  D.  Thompson. 

iBarnettv.  Franklin  College,  37  N.  B. 
Rep.43z  (Ind.):  Thomas  v.  R.  R.  Co.,  101 
U.  S.K;  Perrine  v.  Canal  Co..  9  How.  184; 
Richardson  v.  Mass:  Charitable  Assn.,  131 
Mass.  174;  Wechler  v.  First  Nat.  Bank,  42 
Md.  681,  20  Am.  Rep.  96;  Booth  v.  Robin- 
son, 56  Md.  419;  wayland  University  v. 
Boorman,  66  Wis.  657:  Dodge  v.  Council 
Bluffs,  67  Iowa  660;  Bassett  v.  Monte 
Christ©  Minifig  Co.,  15  Nev.  293;  Detroit  v. 
Mutual  Gas.  Co.,  48  Mich.  594;  Indiana  v. 
Worman,  6  Hill  88;  Bangor  Boom  Co.  v. 
Whiting,  29  Me.  123;  Marine  Bank  v.  Og- 
den,  29  111.  248;  Eureka  Flour  Mills  v. 
Smith,  6  Cal.  1;  Curtis  v.  Leavitt,  16  N. 
Y.  64;  West  v.  Madison  Co.  Board,  82  111. 
207. 

2  Banks  v.  Poitiaux,  3  Rand.  196, 16  Am. 
Dec.  706;  Spear  v.  Crawford,  14  Wend.  22, 
28  Am.  Dec.  618;  Page  v.  Heineberg,  40 
Vt.  81,  94  Am.  Dec.  878:  McCarter  v.  Or- 
phan Asylum,  9  Cow.  437, 18  Am.  Dec.  617; 
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Rivanna  Nav.  Co.  v.  Dawsons,  8  Gratt.  19. 
46  Am.  Dec.  188;  Thompson  v.  Waters,  25 
Mich.  222,  12  Am.  Rep.  243;  Lathrop  v. 
Bank,  8  Dana.  114,  88  Am.  Dec.  481;  Calla- 
way Co.  V.  Clark,  32  Mo.  806;  Aull  Sav. 
Bank  v.  Lexington.  74  Mo.  104. 

3TreadweIl  v.  Mfg.  Co.,  7  Gray  873,  66 
Am.  Dec.  490;  Warfield  v.  Canning  Co.,  72 
Iowa  666.  2  Am.  St.  Rep.  263;  Story  v. 
Plank  Road  Co.,  16  N.  J.  (Eq.)  18,  84  Am. 
Dec.  134;  Buell  v.  Buckiniirham,  16  la.  284, 
85  Am.  Dec.  516;  White  Water  Canal  Co. 
V.  Vallette,  21  How.  484;  Dupee  v.  Boston 
Water  Co.,  114  Mass.  87. 

4Lawson  Rights,  Rem.  &  Pr.,  §  888; 
Mining  Co.  v.  Bank,  104  U.  S.  192;  Moss  v. 
Harpeth  Academy,  7  Heisk.  285;  Rockwell 
V.  Elkhom  Bank,  18  Mo.  668;  Barnes  v. 
Onurio  Bank,  19  N.  Y.  162;  Smith  v.  Eureka 
Flour  Mills,  6  Cal.  1. 

sMunro  v.  Commission  Co.,  15  Johns.  44, 
8  Am.  Dec.  219;  Curtis  v.  Leavitt,  16  N.  Y. 
173;  Mclntyre  v.  Preston,  6  Gilm.  48,  48 
Am.  Dec.  321:  Goodrich  v.  Reynolds,  31 
111.  490,  83  Am.  Dec.  zAO. 
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<?arry  such  powers  into  eflfect.^  Any  act  of  the  corpora- 
tion beyond  its  express  or  implied  powers  is  said  to  be 
ultra  vires ;  and  though  such  acts  are  void,  it  is  not  be- 
<!ause  they  are  illegal  but  simply  because  the  corpora- 
tion is  without  capacity  to  perform  them.  "When  acts 
of  corporations  are  spoken  of  as  ultra  vires  it  is  not  in- 
tended that  they  are  unlawful  or  even  such  as  the  cor- 
poration cannot  perform,  but  merely  those  which  are 
not  within  the  powers  conferred  upon  the  corporation 
by  the  act  of  its  creation.'*^ 

§127.     Contract  Ultra  Vires  Unenforceable  Unless 
Executed. 

A  contract  ultra  vires,  that  is  to  say,  outside  of  and 
not  authorized  by  its  charter — may  be  avoided  by  either 
party  so  long  as  it  remains  unexecuted.^  Courts  will 
not  compel  a  corporation  to  perform  a  contract  uZtra 
vires.^  Nor  will  they  enforce  specific  performance  of  a 
contract  ultra  vires  at  the  suit  of  the  corporation.'  But, 
where  the  contract  cannot  be  enforced  because  it  is 
ultra  vires,  the  benefits  which  either  party  has  received 
under  the  contract  the  courts  will  require  to  be  repaid 


1    Dartmouth  College  V.  Woodward,  4  has  been  accomplished.  But  while  a  contract 

Wheat.  686:  New  York  Fireman's  Ins.  Co.  remains  executory  it  is  perfectly  true  that 

V.  Ely,  6  Conn.  560, 13  Am.  Dec.  100;  Matt-  the  powers  of  corporations  cannot  be   ex- 

hews  V.  Skinker,  62  Mo.  889,31  Am^ep.42S:  tended  beyond  their  proper  limits  for  the 

Chicago  Gas  Co.  v.  Peoples  Gas  Co.,  121  purpose  ot  enforcing  a  contract.  Not  only 

111.  ^,  3  Am.  St.  Rep.  194;  Miners  Ditch  so  but  on  the  application  of  a  stockholder 

Co.  V.  Zellerbach;  o7  Cal.  548,  99  Am.  Dec.  cr  of  any  other  person  authorized  to  make 

800:  the  application,  a  court  of  chancery  would 

«  Whitney  Arms  Co.  v.  Barlow,  68  N.  Y.  i°^!f  ^«;'  *°?  ^°' c  **  \^^  execution  of  a  con- 

6fLfiO  Am  St  Reo  fi04  Biaaell  v  Michigan  ^^^^  "^'"^  vires.  So  too  if  a  contract  ultra 

STr^o    92N^Y«e9-cS^^  ^^'"  '^  ^^^^  between  a  corporation  and 

S  Ashbui^'cSnikei  Co  V    Wch^^^  another  person  and  while  it  is  yet  wholly 

H   L  6^  L    R^fl^Sx   OU*  SlaJe?  Woolen  unexecuted  the   corporation    recedes,  thi 

ci.V.  Lfmb,  m  nS;^.  420;  CeiJklTran?.  ^tV r.^'^^IS^tf^^U'^r'^  P'°*^»^'^ 

Co.  V.  Pullman  Car  Co.,  139  U.  S.  24.  ^*^«  °o  claim  for  damages. 

1  Bradlev  r.  Ballard,  55  111.  418,  7  Am.  «  '  "^A^^^^^Jji  ^v^S^  rh^^^^N^w  v<5i)' 

Rep.  666.  -The  court  saying:  "  This  doctrine  S^^"  Vco  ^  q^nXl^^Si  N  '  v  m           ' 

(of  «ioppel)  is  appUed  only  for  the  purpose  «^c.,  R.  Co.  v.  Schuylei,  34  N.  Y.  80. 

'Of  compelling  corporations  to  be  honest  in  3  Bank  v.  Niles,  1  Doug.  (Mich.)  401.  41 

the  simplest  and  commonest  sense  of   hon-  Am.  Dec.  576;  Nassau  Bk.  v.  Jones,  96  N. 

esty,  and  after  whatever  mischief  may  be-  Y.  115. 

-long  to  the  performance  of  an  act  ultra  vires 
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to  the  other.'*  And  where  the  contract  has  been  per- 
formed  or  partially  performed  by  either  of  the  parties^ 
the  other  cannot  set  up  as  a  defense  to  an  action  that 
the  corporation  had  no  authority  to  enter  into  it* 

Any  contract  made  or  act  done  by  a  corporation,  con- 
trary to  a  rule  of  law,  is  as  invalid  as  such  a  contract  or 
act  would  be  in  the  case  of  an  individual  f  and  the  same- 
principle  applies  to  contracts  or  acts  prohibited  by  stat- 
ute.^ So,  too,  where  the  act  or  contract  is  in  violation 
of  any  provision  in  the  charter  or  act  of  incorporation,*^ 
though  a  distinction  is  to  be  made  in  this  latter  case, 
which  is,  that  where  it  appears  clear  from  the  words  of 
the  charter  that  the  legislature  intended  that  a  forbid- 
den act  or  contract  should  be  absolutely  void,  it  will  be 
so  held  by  the  courts;*  while  on  the  other  hand,  where- 
the  prohibition  in  a  charter  appears  to  have  been  in- 
serted for  the  benefit  of  the  shareholders  only,  a  con- 
tract or  act  in  violation  of  the  prohibition,  though  ultrw 
vires,  is  not  absolutely  void,  but  may  be  executed  and 
ratified  by  the  corporation.^® 

Formerly  the  assent  of  the  corporation  could  only  be- 
shown  by  the  use  of  its  corporate  seal,  but  it  is  now  well 
settled  in  this  country  at  least,  that  this  is  not  essential,. 


•  Brice'f  Ultra  Vires  («  Ed.)  788;  Hardy  engcr  v.  R.  Co.,  86,  N.  T.  L.  418,   18   Am. 
V.  Land  Co.,  L.  R.  7  Ch.  497;  in  re  Phoenix  Rep.  467.    See   post;    Illegality  of  Con- 
Life  Ass.  Co.,  2  Johns.  &  H .  441 ;  Humphrey  tract. 
v.Patrons»A8sn..60Ia.8p7;in  re  German  iPangbornv.   Westlake,  36   Iowa  546; 

5?/"i"?  S?-;  V^*  ^?;*  ^-  «?o  ^T-  ^*^'  i°  !5  Hams  *.  Runnels,  18  How.  7». 

Electric  Tel.  Co.,  20  Beav.  863:  In  re  Cork,  -a»,          nr'^noi*      «.««t 

etc.,  R.  Co.,  L.  R.  4  Ch.  760;  New  Castle  R.  „  •1*^!%'' r^'  S°*»  *  ^a   %^^\  ^'  Ja° 

Co.  V.  Simjion,  28  Fed.  Rep.  214.  gf  ^orlc  R.  Co.,  L.   R.    4   Ch.    App.    7«; 

.^         _      *          ^        *^    ,           .  ^„  Sherwood  V.  Alvis,  88  Ala.  116, 8  Am.    St. 

SMorawetz     on     Corporations.     { 100;  Ren    606 

Hitchcocic  V.Galveston.  06  U.  S.   341,   N.  !%*  o!'r-«.»~.t  «  «•»    •i«-  Ro»v   - 

Y.  810;  Sute  Board    v.  R.    Co.;    Whitney  o.^°  ??,^*i?f '***^^' ^  ^"^^  **®=  ^^^   "' 

Arms.  Co.  v.  Barlow,  68,  N.  Y.  68,  20  Am.  *^«>  *  "»■•  «^- 

Rep.      60*:        Slater         Woolen        Co.  lOHarelhurst  v.  R.  Co..48Ga.    18;   Ay- 

V.  Lamb,  143  Mass.  420;  Denver  Fire   Ins.  ers  v.  Banking  Co.,  L.  R.   8.    P.    C.   548; 

Co.  V.  McOelland,  0  Colo.  11.  National  Bank  v.  Matthews,  06  U.  S.   621;. 


•Thomas  V.  R.  Co.,  10  U.S.   71;   Hart- 
ford R.  Co.  V.  R.  Co.,  3  Robt.  416;   Mess- 
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and  that  a  corporation  may  make  a  valid  contract  with- 
out the  use  of  a  seal." 

E. 

INFANTS. 

§128.     Introductory. 

An  infant  or  minor  is  without  capacity  (subject  to 
the  exceptions  to  be  presently  noticed)  to  make  a  bind- 
ing contract.  And  as  this  incapacity  could  not  without 
great  confusion  be  determined  as  a  matter  of  fact  in 
each  particular  case,  the  law  has  established  an  arbi- 
trary age  under  which  all  persons  are  incapable  as  a 
matter  of  law  of  entering  into  contracts.  This  age  the 
common  law  declares  to  be  the  age  of  twenty-one^  and 
so  do  our  statutes  for  the  most  part,  though  in  some 
States  by  statute  females  reach  their  majority  at  the 
age  of  eighteen.  It  is  obvious  that  a  man  within  a  few 
months  of  twenty-one  may  be  as  well  able  to  protect  his 
rights  as  one  a  few  months  over  that  age  and  much  bet- 
ter than  an  infant  of  six :  yet  the  law  makes  no  distinc- 
tion but  holds  a  youth  who  has  nearly  reached  his  ma- 
jority to  be  no  more  bound  by  his  contract  than  a  child 
of  tender  years.^  The  infant's  emancipation  by  the 
parent  does  not  make  his  contracts  otherwise  voidable, 
absolutely  binding  upon  him.  He  may  still  take  ad- 
vantage of  his  infancy  as  before.  The  effect  of  the 
emancipation  is  simply  to  release  him  from  the  parent's 


iiMoct    ▼.     Hickt«    1     Cow.   518,    18  Schoharie  Turnpike  Co.,    12  Johns.   827. 

Am.   Dec.  551;    The  Banks  v.  Poitiaux,  See  ante,  $71. 

I  ^i^'  r?* »  tt  J^'J^%^  ^L^^fw  "  A  perK>n  arrives  at  his  majority  on  the 

Zri^  ^S?'  5#    ff^  t'  ?  if'J^A^^'  day  preceding  his  Mst  birthday  and   oo 

i?irh^»^.R.«Wnf  rni„mh5*S^'^p5f'  the  first  minute  of  that  day.    Bi^dwell  v. 

Ridgeiey.lHar.AG.   8.4;    Danforth   ..  ^e^'^^iSr^aler^SvSt^U^.'fs  ^^^ 
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<!ontrol  and  to  give  him  the  right  to  his  own  earnings.^ 
So  the  marriage  of  a  male  infant  does  not  render  his 
general  contracts  any  the  more  binding ;  nor  is  the  con- 
dition of  infancy  removed  from  a  female  infant  by  her 
marriage,  by  reason  of  statutes  which  confer  capacity 
upon  married  women  either  to  contract  generally  or  to 
<!onvey  their  real  estate  or  relinquish  their  claims  to 
dower  in  the  lands  of  their  husbands.* 

A  parent^  according  to  the  English  common  law,  is 
not  under  any  legal  obligation  to  pay  the  debts  of  his 
minor  child,  and  this  extends  even  to  necessary  food, 
clothing  and  shelter.    Says  an  English  judge : 

"People  are  very  apt  to  imagine  that  a  son  stands  in  this  respect 
upon  the  same  footing  as  a  wife."  But  this  is  not  so.  If  it  be  asked 
is  then  the  son  to  be  left  to  starve?  The  answer  is  he  must  apply 
to  the  authorities,  and  they  will  compel  the  father,  if  of  ability,  to 
pay  for  his  son's  support."* 

The  English  rule  is  followed  in  some  of  the  States,^ 
their  courts  holding  that  either  an  express  promise  or 
<!ircumstances  from  which  an  implied  promise  can  be 
inferred  are  essential  to  bind  the  parent  for  necessa- 
ries furnished  his  infant  child  by  a  third  person.  Other 
courts,  on  the  contrary,  basing  their  decision  on  the 
ground  that  there  is  a  legal  as  well  as  a  moral  duty  upon 
a  parent  to  support  his  minor  children,  create  from  this 


sMason  v.  Wright,  18  Met.  306:  Tyler  v,  marriage;  for  he  is  bound  for   the  reason- 

Esute  of  Gallop,  68  Mich.  185, 18  Am.    St.  able  value   of   necessaries   furnished   his 

Rep.  836;  Tandy  V.   Masterson's   Admr.,  I  family  as  well  as  himself .    Post,  J  159. 

Bibb.  880.  5  As  to  which  see  post,  §  159. 

*Inhab.  of  Taunton    v.  Inhab.    of    Ply-  sshelton  v.  Springett,  11  C.  B.  46S;  Mor- 

mouth,  16  Mass  m;  Davis  v.   Caldwell,  12  timore  v.  Wright,  6  M.  &  W.  486; 

Cush.  612;    Walsh    v.    Young,    110   Mass.  ,„„„,  „  xh,>J«««n  4  Tii   lan    iw    Am 

896;  Hartman  v.  Kendall.  4  Ind.  408;  Har-  '""2J  Qvl^.^^Pf'Vnl^;*^'  rfo^^'. 

rod  T.Myers,  21  Ark.    692.   76   Am.  Dec.  P^J;,S?L%?"  ^V^'*^^'^  OwL  ^' 

409;  Wation  v.  Billing,  88  Ark.  278,  42  Am.  SPifw° Vp^^?'2«  HuY^  Jt^SJ'm   Z' 

Rep.  1;  Cummings  v!  Everett,  82  Me.  280.  W^  ic.  »  Port  ^86;  Kel^^cy  v.  Da^^  49   N 

The  capacity  of  an  infant  to  contract   for  »•  ^S'/r**"^**  v^  Robinson,  88  N.  J.  (L.) 

oecestanes  is.  however,  enUrged   by   his  883»  ^0  Am.  Rep.  399. 
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duty  alone  a  promise  to  pay  for  necessaries  supplied  to 
them.® 

§129.    Infants^  Contracts  Voidable,  Not  Void. 

Many  of  the  earlier  American  cases  are  to  the  efifect 
that  such  contracts  as  the  infant  may  make  which  are 
manifestly  to  his  prejudice  and  against  his  interest  are 
void,^  while  those  which  it  is  uncertain  whether  they 
are  to  his  benefit  or  prejudice  are  voidable  at  his  elec- 
tion.2  But  it  may  now  be  considered  as  the  settled  rule 
that  none  of  an  infant's  contracts  are  void  because  of 
his  nonage,  but  all  of  them  are  merely  voidable.  The 
distinction  that  his  contracts  which  cannot  be  for  his 
benefit  are  absolutely  void,  has  become  to  be  recognized 
as  unreasonable  and  absurd ;  for  the  object  of  the  law 
which  is  to  protect  the  infant  against  the  consequences 
of  his  own  indiscretion  or  the  imposition  of  others  is 
completely  secured  by  conferring  upon  him  the  power 
of  disaflSrming  his  contracts  or  of  ratifying  them  after 
reaching  proper  age,  at  his  pleasure.     There  are  serious 


8 Van  Valkenburg  v.  Watson,  18   Jobn&.  the  father."    Foss  v.  Hartwell,  168   Mass. 

480,   7  Am.  Dec.  9S6:  Dawson  v.  Dawson,  66,  46  N.  E    kep.  411. 

p       11**^' ?!  ^Ri^i«  aE:    'q?'    IZT'^'  »Wrhealonv.East.5,Yerg.  41,   36   Am. 

Powell,  79  la.  161, 18  Am.    St.     Rep.   368;  Dec.  251;  Dana  v.  Combs,  6>Ie.  8»,  19  Am. 

Manning  y.  Wells,  85  Hum.  87.    The   rule  Dec.  m^Lawson  v.    Lo^ejoy.  8  Kfe.  406, 

In  Missouri  appeare  unsetUed.    See  H^t  y.  28  Am.  6ec.  687;  Maples  v.   Wightman,  i 

Baldwin  46  Mo.  265:  Girls'  Home  v.    Frit-  Conn.  876,  10  Ai.  dJc.  149- GibBs  v.  Mcr- 

chey,  10  Mo.  (App.)  844.  In  Huke  v.  Huke  rell,  8  Taunt.  807;  Kean  v.   Wcott.   2   H. 

44Mo(App.)  818,  Thompson  JUsavs:    "f  bi.MI.    Some  courts  hold    that  the  ap- 

haye  looked  through   our  Missourf  oues  pointment  bv  an  infant  of  an  agent  or  at- 

withoutsattefTing  myself  what  the  state  of  torney  is  void.    Trueblood    v.Trueblood, 

the  law  IS  on  this  question."    But  see  Ran-  8lnd.l96;   Petrow  ▼.   Wiseman,  40  Ind. 

km  T.  Rankin,  83  Mo.  (App )   886.      In   <i  148 

recent  Massachusetu  case  it  is  said:     "If  .'tt  e       n      w         i.  •  ».          m*  ^    t 

there  is  a  legal  obligation,  it  must  rest  up-  «U.  S.  v.Bambrough.  1  Ma8on.71;  Tuclc- 

on  the  ground  that   he   is   entitled   to  the  ?  ^•oJI^'SJ?"^' ^^  ^S''  *';  l^"'  JV^^i 

custody,  the  society,  and   the   services   of  ?**•  ^' ^,«*A°"^- ^';  ^.^X^'fi^Vn'*?*   ^ 

the  child.    He  muit  also  have  the  right  to  ^•,9«=-  ^1-  ^^S"  v.  Welding,  69  Iowa 

determine  where  his  child  shall  live.    If  a  ^»  *}  Am.  Rep.  696.    Other  cases  adopt 

son  chooses  to  leave  volunurily   his  faih-  J^**  ^"c*"  .««8t  in  a  somewhat   Qualified 

er's  house,  and  live  elsewhere,  his  father  is  Jo""*-  asserting  that  no  contracts  of  an    in- 

not  responsible  for  his  support.    So,    if   a  fant  are  void,  unless  they   necwsarily,   or 

child  is  induced  by  another   to   leave  his  clearlv,  or  ceruinly  operate  to  his    preju- 

father,  without  any  necessity   for    so  do-  dice;  Oliver  v.  Houdlett,  18  Maw.JWT.   7 

ing.  tte  person  thus  influehcing  him    to  A""' •^**^- *'*A^*'l^J^*Si"^l  IL^^*' ^^*' 

leSve  woiild,  in   case    he   should  furnish  Hastings  v.  Dollarhide,  24  Cal.  196. 
•upphes  have  no  cause  of    action  against 
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difficulties  in  the  way  of  the  court  determining  either 
from  the  face  of  the  transaction  or  from  a  collateral  in- 
quiry whether  the  contract  was  for  the  benefit  or  detri- 
ment of  the  infant,  and  it  is  much  better  to  leave  the 
question  entirely  to  the  infant  to  say  whether  the  con- 
tract shall  or  shall  not  be  binding  upon  him.* 

§130.    Infanfs   Concealment  or  Misrepresentation 
as  to^Age. 

It  is  a  rule  well  settled  in  courts  of  law  that  the  con- 
tract of  an  infant  otherwise  voidable  cannot  be  enforced 
against  him  because  he  dealt  or  traded  as  an  adult  He 
is  not  thereby  estopped  from  pleading  his  infancy  as  a 
defense.^  Nor  is  he  estopped  from  disaffirming  his  deed 
and  maintaining  an  action  to  recover  the  land  conveyed 
by  the  fact  that  when  the  deed  was  executed  he  ap- 
peared and  was  believed  by  the  grantee  to  be  an  adult.* 
Nor  even  is  his  contract  rendered  binding  at  law  so 
that  a  recovery  can  be  had  against  him  thereupon,  from 
the  fact  that  he  falsely  represented  himself  to  be  of  full 
age  at  the  time  the  contract  was  made,  and  the  other 
party  relied  upon  such  representation  in  entering  into 
the  contract*  In  equity,  also,  it  is  equally  well  settled 
as  at  law,  that  an  infant  is  not  estopped  from  avoiding 


sHyer  v.  Hyatt,  3  Cranch.  C.  C.  276;  on  v.  Cooper,  8  N.  J.  L.  866;  Curtin  v.  Pat- 
Cheshire  V.  Barrett,  4  McCord  «41. 17  Am.  ton,  11  Serg.  &  R.  805;  Oliver  v.  McClellan, 
Dec.  735,  738;  Cole  v.  Pennoyer,  14  111.  168;  21  Ala.  675;  Carpenter  v.  Prid|fen,.40  Tex. 
Cummini^  v.  Poncee,  8  Tex.  80;  Musurd  82;  Falds  v.  Allardt,  86  Minn.  488. 
V.  Wohlford's  Heirs,  15  Gratt.  329,  76  Am.  t  Buchanan  v  Hubbard  06  Ind  1 
Dec.  209;  Petrow  v.  Wiseman,  40  Ind.  148;  ,  Hucnanan  v.  HuDDard.  »6  ind.  1^ 
Harner  v.  Dipple,  81  Ohio  St.  72,  27  Am!  „  '  Baitlett  v.  Wells,  1  Best  &  S.  888;  De 
Rep.  496;  Holmes  V.  Rice,  46  Mich.  148;  Roo  v.  Foster  12  Com.  B.N.  S.  272;  Con- 
Fonda  v.  Van  Horn,  15 Wend.  681;  Shop-  ^«  ^..J^^'i*^"'  '  •'^i"^-  ,9**'  ^F',}  ^™- 
shire  V.  Burns,  46  Ala.  108;  Seranton  v.  Dec.  105;  Burley  v.  Russell,  10  N.H.  184, 
Stewart.  52  Ind.  68;  Owingr  V.  Long,  112  ^  iH^'J^^^' X^'^  Meman  v.  Cunningrhatn, 
Mass.  408;  Bozeman  v.  Browning,  81  Ark.  \\f^^'  *0;  Carpenter  v.  Carpenter,  g  Ind. 
864;  Illinois,  etc.,  R.  Co.  v.  dinner,  76  1?^'  S*^"'^'?  ^'.^"$1  ^  ^'"Sj^^r^x^P^- 
IU.  816;  Schneider  V.  Staihr,  20  Mo.  271  5,*:P; '^^J' ^^"'.^,- X^"^t«' *H*;*^/^U^' 
see  note  to  Craig  v.  Van  Bibber,  100  Mo.  JJi**?,"?.^*  Kobick  110  111.  16.61  Am.  Rep. 
684,  in  18  Am.  St.  Rep.  678-722.  »76;  Whitcomb  v.  Joslvn  61  Vt.  79.  81  Am. 

1  Miu-r  «    Rio«i,iL   QQ  T     T   K09   v-«  Rep.  678;  Burdett  V.  Williams.  80  Fed.  Rep. 

wln^le'5:  Kit?^ '7d.fn«:  ^f'Sou"  ^^^  '^'■»"  ^  L-''""' '  B"*"-  *»• 
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his  contract  from  the  mere  fact  that  he  did  not  disclose 
his  minority  at  the  time  he  entered  into  the  contract, 
and  the  other  party  believed  him  to  be  an  adult  and  dealt 
with  him  on  that  supposition.* 

If,  however,  an  infant  is  guilty  of  something  more 
than  a  mere  failure  to  disclose  his  infancy  at  the  time 
the  contract  is  entered  into,  and  fraudulently  repre- 
sents that  he  is  of  full  age  or  actively  conceals  his  mi- 
nority, whereby  the  other  party  is  induced  to  enter  into 
the  contract,  then  it  is  held  the  infant  will- be  estopped 
in  equity  by  his  fraud  from  avoiding  the  contract  on  the 
ground  of  infancy,  to  the  prejudice  of  the  other 
contracting  party.* 

§131.     The  Non-Voidahie  Contracts  of  an  Infant 

But  there  are  certain  contracts  of  an  infant  from 
which  he  cannot  escape  entire  liability  and  these  are : 
1.  Contracts  made  under  a  statutory  authority.  2. 
Contracts  which,  if  he  had  not  made,  the  law  would 
have  compelled  him  to  execute.  3.  Ante-nuptial  debts 
of  wife.    4.  Contracts  for  necessaries. 

§132.     Contracts  Under  Statutory  Authority. 


If  a  contract  of  a  minor  be  entered  into  under  the  au- 
thority or  direction  of  a  statute,  it  is  binding  upon  him, 
so  far  as  the  question  of  infancy  is  concerned  and  can 
not  be  disaffirmed.  Whether  infants  are  contemplated 
when  not  expressly  mentioned  in  statutes,  which  provide 

♦  Stikeman  v.  Dawson,  1  De  Gex.  AS.  «  Persruson  r.  Bobo,  54  Misa.  121;  Pemb- 

90;  Baker  v.  Stone,  136  Mass.  405;  Brantley  erton  Assn.  v.  Adams,  31  Atl.  Rep.  280  (N . 

V.  Wolf,  60  Miss.  490;  Davidson  v.  Young,  J);  Ryan  v.  Growney,    125  Mo.  474  88  S. 

88  III.  145;  Pyle  v.Cravens.  4  Litt.  17;  Price  W.  Rep.  189. 
V.  JennincTS,   68   Ind.  Ill;  Alvey  v.  Reed, 
115  Ind.  148,  7  Am.  St.  Rep.  418. 
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for  the  execution  of  contracts  under  perculiar  circum- 
stances is,  of  course,  entirely  a  question  of  legislative  in- 
tent. Where  the  statute  is  general  in  its  terms,  and  such 
that  it  may  apply  to  infants  as  well  as  adults,  infants 
will  be  included,  unless  a  contrary  intent  appears.* 

A  recognizance  entered  into  by  a  minor  for  his  per- 
sonal appearance  at  court  to  answer  a  charge  of  commit- 
ting a  criminal  offense,  is  binding  on  him  under  statutes 
authorizing  recognizances  to  be  taken  and  defendants 
to  be  discharged  thereon,  and  making  no  distinction  be- 
tween minor  defendants  who  may  commit  crimes  and 
be  arrested  and  imprisoned  and  other  persons.^  And 
where  by  statute  a  person  who  is  accused  of  being  the 
father  of  a  bastard  child  may  be  required  to  give  bond  to 
answer  to  a  complaint  made  by  the  mother  to  a  justice 
and  to  abide  the  order  of  the  court  thereon,  his  infancy 
is  no  defense  to  an  action  on  the  bond  either  for  him  or 
his  sureties.^  So  the  government  having  the  constitu- 
tional power  to  enlist  minors  into  the  army  and  navy  of 
the  United  States,  this  it  may  do  without  the  consent  of 
the  parents,  guardians  or  masters;  for  the  right  of  a 
parent,  guardian  or  master  to  the  service  and  control 
of  the  person  of  a  minor  child,  ward  or  apprentice,  is 
held  in  subordination  to  the  sovereign  right  and  power 
of  the  State  to  call  its  citizens  to  maintain  and  protect 
its  existence.  If  the  State  recruits  its  army  and  navy  by 
means  of  contracts  of  enlistment,  such  contracts  may 
be  made  bindng  upon  minors  as  well  as  adults.* 


1  Earl  of  Bucks  v.  Drury,  Wilmot  194;  vin  v.  Burton,  8  Ind.  67;  Stowere  v.  HoUis^ 
People  V.  Mullin,  26  Wend.  898.  88  Ky.  544. 

2  Sute  V.  Weatherwax,  12  Kan.  468;  *  United  States  v.  Bainbridflre,  1  Mason 
Dial  T.  Wood.  9  Baxt.  296.  71 ;  Com.  v.  Murray,  4  Binn.  487, 6  Am.  DM. 

3  McCall  V.  Parker.  18  Met.  872;  Inhabi-  «2:  Com.  v.  Downe8,24  Pick.  227.  Phelan»s 
tants  V.  Wallace,  80  ii.  J.  (L.)  13;  People  v.  Case,  9  Abb.  Pr.  286.  re  H>KRIM,  16  Wis. 
Moorcs,  4  Denio.  518,  47  Am.  Dec.  2721  Ga-  351,  re  Morrisey,  187  U.  S.  157. 
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§133.     Contracts  Which  Law  Would  Have  Compelled. 

Wherfe  any  person  does  that  which  by  law  he  is  com- 
pelled to  do,  he  is  bound,  and  infants  are  not  excepted 
from  this  rule.^  Thus,  where  a  father  upon  purchasing 
land,  took  the  title  in  the  name  of  his  infant  son  for  the 
purpose  of  defrauding  his  creditors,  and  afterwards 
sold  the  land,  the  son  executing  the  deed  to  the  pur- 
chaser at  his  father's  direction  during  his  infancy,  it 
was  held  that  as  the  infant's  conveyance  of  the  naked  le- 
gal title  was  only  that  which  a  court  of  equity  would 
have  compelled  him  to  make,  he  could  not  disaffirm  it  on 
attaining  majority.^  In  Trader  v.  Jarvis,^  a  father  made 
an  assignment  of  a  title  bond  to  his  sons  to  indemnify 
them  against  any  loss  they  might  sustain  by  reason  of 
their  being  sureties  on  the  father's  note.  Afterwards, 
the  father  and  sons  assigned  the  title  to  a  third  person 
\A'ho  agreed  to  pay  and  did  pay  the  note,  thereby  releas- 
ing the  sons  from  liability  thereon  as  sureties.  It  was 
held  that  the  conditions  upon  which  the  bond  had  been 
assigned  to  the  sons  having  been  performed,  they  had  no 
further  interest  in  it,  and  one  of  the  sons  could  not 
avoid  his  assignment  to  the  third  person  on  the  ground 
of  his  minority.  So  it  has  been  held  that  where  a  son 
had  the  legal  title  to  real  estate  in  trust  for  his  father, 
who  executed  a  bond  for  the  conveyance  of  the  same 
and  received  the  purchase  money,  the  son,  who  con- 
veyed the  land  in  accordance  with  the  requirements  of 
the  bond,  could  not  set  aside  the  deed,  on  the  ground 
that  he  was  a  minor  when  it  was  executed.* 


1  Bavingtoo  v.  Clarke,  2  Pen.  ft  W.  115.  488;  Slarr  v.  Wright,  90  Ohio  St.  97;  Bridges 

tl  Am.  Dec.  432;  Tucker  v.  Moreland,  10  v.  Bid  well,  20  Neb.  186. 

Pet.  6©;  Irvine  v.  Irvine,  9  Wall.  W7;  Zouch  a  oa  W  Va  ion 

▼.Parent,  8  Burr.  1794.  .  o      .        »!/ *       *»     •«, 

.  EUiot  y.  Horn,  10  Ala.  S48, 44  Am.  Dec.  *  ^'^^'^r  v.  Edgar, «  la.  868. 
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An  infant  being  bound  to  pay  taxes  on  his  property, 
one  who  does  so,  being  an  owner  in  common  with  him 
of  the  land,  may  recover  his  proportion  from  the  in- 
fant» 

§134.    Ante-Nuptial  Debts  of  Wife. 

An  infant  husband  is  liable  at  common  law  for  such 
debts  of  his  wife,  contracted  before  marriage,  as  she 
would  have  been  legally  liable  to  pay  had  she  remained 
sole.  Therefore  the  infant  husband  is  liable  for  all  the 
ante-nuptial  debts  of  the  wife  if  she  were  adult  when  she 
contracted  them,  and  for  her  debts  for  necessaries,  if 
she  were  an  infant.  The  liability  of  the  husband  is,  of 
course,  not  due  to  any  idea  of  contract  on  his  part,  but 
is  a  common  law  incident  to  the  marriage;  and  the  fact 
that  the  husband  is  an  infant  furnishes  no  excuse.* 

§135.    Infofit  Liable  for  ^^NecessariesJ^ 

An  infant  is  liable  for  the  reasonable  value  of  neces- 
saries which  may  have  been  furnished  to  him,  for  other- 
wise he  might  not  be  able  to  procure  suitable  food,  cloth- 
ing, shelter  and  education,  though  possessed  of  the 
means  of  paying  for  them  in  the  future.*  And  he  need 
not  have  expressly  promised  to  pay  for  them ;  it  is  suf- 
ficient that  they  were  furnished  under  such  circum- 
stances that  a  promise  to  pay  for  them  can  be  implied.^ 
Indeed,  as  we  shall  see,  he  cannot  be  held  on  an  express 


»  Horstmeyer  v.  Connors,  66  Mo.  (App.)  Ga.  528;  P&rsons  v  Keyes,  48  Tex  567;  John- 

116.  ston  V.    Maples,  49    III.  104;    Kline  v.  L. 

I  Roach  V.  Quick,  9  Wend.  238;  Butler  v.  ^™?''«V''i^  ^^}^^  *^®'  ^  ^^'  H^'  ¥*'  ^1*^ 

Breck.  7  Met.l64,  39  Am.  Dec.  798:  Cole  v.  'his  mc hides  also  necessaries  for  the  wife 

Seeley,  26  Vt.  220;  Nicholson  v.  Wilborn,  13  and  children  of  an  infant  husband.  Tupper 

Ga.  46^:  Anderson  v.  Smith,  83  Md.  465.  ^-  Caldwell,  12  Mete.  562. 

1  Earle  v.  Reed,  10  Mete.  387;  Heeler  v.  *  Gay  v.  Ballou,.4  Wend.  408, 21  Am.  Dec. 

Young,  1  Bibb.  5li;  Oliver  v.  Mc  Duffie,  28  ^M;  Hyman  v.  Cam,  8  Jones  111. 

166 


Digitized  by  VjOOQIC 


CH.  v.] 


THE  PARTIES. 


§  136 


contract  to  pay  for  them,  if  it  appear  that  the  price  fixed 
by  such  contract  is  more  than  what  they  were  reason- 
ably worth.' 

It  should  be  remembered  that  an  infant  is  liable  for 
necessaries,  only  where  they  have  been  actually  fur- 
nished to  him.  He  is  not  liable  for  breach  of  his  con- 
tract to  take  and  pay  for  them.* 


§136.     What  are  ^^Necessaries: 


The  term  "necessaries^'  is  a  relative  one ;  what  would 
be  "necessaries"  in  the  case  of  one  person  might  not  be 
in  the  case  of  another  person.*  "Necessaries'*  are  not 
merely  such  things  as  are  absolutely  essential  for  the 
existence  and  support  of  the  infant,  but  they  are  such 
things  as  are  suitable  to  his  station  in  life  and  to  his  cir- 
cumstances at  the  time.^  Such  things  as  food,*  cloth- 
ing,* proper  lodging,**  instruction,®  medical  attendance, 
or  nursing,  or  medicine,  or  articles  furnished  for  the 
purpose  of  health,  are  clearly  within  the  term.'' 


3  S«e  post,  §  138. 

4  Pool  V.  Pratt,  1  Chip.  262. 

1  Breed  v.  Judd,  1  Gray  456;  Epperson 
V.  Nugent,  67  Miss.  45,  34  Am.  Rep.  484; 
Rivers  v.  Grcgsr,  5  Rich.  (Eq.)  874;  Price  v. 
Saunders,  60  Ind.  360;  Smithpeters  v.  Grif- 
fin, 10  B.  Mon.  259. 

«  Watson  V.  Cross.  2  Duv.  147;  Wilhelm 
V.  Hardman,  IS  Md.  144;  Hyman  v.  Cain,  8 
Jones,  111;  Bradley  v.  Pratt,  28  Vt.  378;  Gl- 
over V.  Ott.  1  Mc  Cord  672;  Squier  v.  Hyd- 
llff,  9  Mich.  274;  Stone  v.  Dennison,  18  Pick. 
6,  23  Am.  Dec.  664;  Davis  v.  Caldwell,  13 
Cush.  5J2:  McKamav.  Merry.  61  111.  177; 
Peters  v.  Fleming,  6  M.  &  W.  42;  Ryder  v. 
Wombwell,  L.  R.  4  Ex.  82;  Strong  v.  Foote 
42  Conn.  208;  Nicholson  v.  Spencer,  11  Ga. 
610;  Jordon  v.  Coffield.  70  N.C.  110.  A  watch 
maV  be  a  necessarv  in  siome  cases.  Peters 
V.  Fleming,  6  M.  &  W.  42.  So  may  wedding 
clothes.  Sams  v.  Stockton.  14  B.  Mon.  187: 
or  a  bridal  outfit.  Jordan  v.  Coffield,  70  N. 
C.  110. 

9  Saunders  v.  Ott,  1  McCord  672;  Barnes 


V.  Barnes,  50  Conn.  672:  Price  v.  Saunders, 
60  Ind.  810;  Rivers  v.  Gregg,  6  Rich.  (Eq.) 
274.  This  includes  entertainment  at  an  inn. 
Watson  V.  Cross,  2  Duv.  174. 

^Saunders  v.Ott,  supra;  Rivers  v.Gregg, 
supra;  Price  v.  Saunders,  supra. 

sRivers  v.  Gregg,  6  Rich.  (Eq.)  276- 
Price  V.  Saunders,  60  Ind.  810. 

6 This  includes  a  coQimon  school  educa- 
tion. Middlebury  College  v.  Chandler,  16 
Vt.  683,  42  Am.  Dec.  687;  Saunders  v.  Ott, 
1  McCord  672;  Rivers  v.  Gregg[.  6  Rich. 
(Eq.)  274.  A  contract  of  apprenticeship  to 
learn  a  useful  trade.  Pardee  v.  American 
Co.,  20  R.  I.  149,  87  Atl.  Rep.  706.  But  not 
ordinarilv  a  collegiate  education.  Middle- 
bury  College  V.  Cnandler,  supra.  And  cer- 
tainly not  a  professional  education.  Bou- 
chell  V.  Clary,  3  Brev.  194;  Turner  v. 
Gaithcr,  88  N.  C.  857,  85  Am.  Rep.  574. 

7 Saunders  v.  Ott,  1  McCord  574:  Price  v. 
Saunders,  60  Ind.  310;  Werner's  Appeal,  91 
Pa.  St.  222.  So  of  the  services  of  a  dentist. 
Strong  V.  Foote,  42  Conn.  208. 
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And  the  following  limitations  to  the  wider  construc- 
tion which  might  be  given  to  this  definition  are  sup- 
ported by  the  authorities. 

(a)  The  things  must  be  necessary  in  the  particular 
case  for  iise  and  not  for  mere  ornament.®     Jewelry,  kid 


gloves,   cologne  and  walking  canes  are 
saries."® 


not 


'neces- 


(b)  They  must  be  for  the  substantial  good  of  the  in- 
fant and  not  for  his  mere  pleasure.^^  Thus  liquor,  pis- 
tols and  powder,  saddles  and  bridles,  fiddles  and  fid- 
dle-strings,^^ cigars  and  tobacco,^  ^  a  horse  purchased  for 
pleasure,^^  a  bicycle,^'*  a  buggy,^*^  money  furnished  for 
travelling  expenses  on  a  pleasure  trip,*®  are  not  "neces- 
saries." 

(c)  They  must  concern  the  person  and  not  the  estate 
of  the  infant."  Therefore,  articles  purchased  or  a 
building  leased  to  carry  on  a  business  or  trade  are  not 
''necessaries;"  *®  nor  supplies,*®  nor  stock,^^  nor  a  wag- 
on ^*  furnished  him  to  carry  on  a  plantation  or  farm, 
nor  labor  or  materials  for  the  erection  of  houses  or 


sMcKaniui  v.  Merry,  61  111.  179;  Peters 
V.  Fleming,  6  M.  A  W.  42;  Lefils  v.  Sugg, 
16  Ark.  187. 

•Lefiltv.  Sugg.  16  Ark.  187. 

lOMcKanna  V.  Merry,  61  111.  179;  Whar- 
ton V,  McKenzte,  6  Q.  B.  606;  Tupper  v. 
Caldwell,  12  Mete.  569.  46  Am.  Dec.  704; 
Middlebury  College  v.  Chandler,  16  Vt. 
688,  4t  Am.  Dec.  M7;  Turner  v.  Gaither, 
88  N.  C.  367,  36  Am.  Rep.  674;  Phelps  v. 
Worcester,  11  N.  H.  51. 

1 1  Saunders  v.  Ott,  1  McCord  672;  Beeler 
V.  Young,  1  Bibb.  119;  Lefils  v.  Sugg.  16 
Ark.  m. 

1  >  Bryant  v.  Richardson,  L.  R.  8  Ex.  98, 
note. 

1  >  Price  V.  Saunders,  60  Ind.  810;  Beeler 
T.  Young,  1  Bibb.  509;  House  v.  Alexander, 
106  Ind.  109,  66  Am.  Rep.  189;  aUter  where 
it  is  on  the  advice  of  a  pbjrsician  for  neces- 
sary exercise.    Hart  v.  Prater,  1  Jur.  688, 

1 4Pyne  v.  Wood,  146  Mass.  668. 
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1  'Howard  v.  Simpkins,  70  Go.  823. 

leMcKanna  v.  Merry,  61  111.  177;  aliter 
for  a  necessary  journey.  Breed  v.  Judd,  1 
Gray  466. 

i7Decell  V.  Lowenthal,  67  Mass.  881,  84 
Am.  Rep.  449;  New  Hamp.  Mut.  Ins.  Co. 
V.  Noyes,  82  N.  H.  846;  Sherman  v.  Cun- 
ningham, 11  Cush.  49. 

1 0 House  V.  Alexander.  106  Ind.  109;  Pyne 
T.  Wood,  148  Mass.  568;  Mason  v.  Wright, 
13  Mete.  806:  Lowe  v.  Griffith,  1  Scott  468; 
Ryan  v.  Smith,  166  Mass.  808,  48  N.  B. 
Rep.  109. 

itDecellv.  Lowenthal,  supra;  State  v. 
Howard,  88  N.  C.  680. 

to  Rainwater  v.  Durham,  t  N.  A  Mc.  624« 
10  Am.  Dec.  687;  Grace  v.  Hale.  2  Humph. 
27,  86  Am.  Dec.  396;  Wood  v.  Losey,  60 
Mich.  476;  House  v.  Alexander,  106  Ind. 
109,  56  Am.  Rep.  189. 

a  1  Paul  V.  Smith,  41  Mo.  (App.)  281. 
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buildings  on  his  lands,^^  or  in  repairing  them,*^  nor  an 
insurance  policy  on  his  property,^*  nor  money 
lent  to  him  to  remove  incumbrances  on  his  estate.^^ 
But  the  services  of  an  attorney  and  the  expenses  of  a 
purely  personal  suit  are  "necessaries,'^  as  for  in- 
stance defending  him  on  an  indictment  for  a  crime,^®  or 
in  a  bastardy  suit,^^  or  in  an  action  for  breach  of  prom- 
ise of  marriage.^®  It  is  otherwise,  of  course,  where  tha 
services  are  rendered  in  recovering  the  infant's  lands.*® 

(d)  They  must  not,  even  though  they  are  "neces- 
saries," be  extravagant  either  in  quality  or  quantity.^^ 
Things  may  be  of  a  useful  character,  but  the  quality  or 
quantity  supplied  may  take  them  out  of  the  character 
of  necessaries.  Elementary  text-books  might  be  a  nec- 
essary to  a  student  of  law,  but  not  a  rare  edition  of 
"Littleton's  Tenures,"  or  eight  or  ten  copies  of  "Kent's 
Commentariea"^^  Neither  would  suitable  clothing 
supplied  in  an  unreasonable  quantity.'* 

(e)  They  must  be  necessary  to  his  wants.  Hence  an 
infant  cannot  bind  himself  for  what  are  prima  facie 
necessaries  where  his  wants  are  supplied  from  some 
other  source  or  he  has  a  parent  or  guardian  able  and 
willing  to  provide  for  him.** 

«t  Freeman  v.  Bridgcr,  4  Jones  (L.)  1,  W  t9Phelp«  v.  Worcester,  11  N.  H.  61 ;  Dil- 

Am.  Dec.  258;  Price  v.  Saunders,  60  Ind.  Ion  v.  Bowles,   8   Mo.  App.  419.    But  see 

SIO;  Price  v.  Jenning^s,  62  Ind.  111.  Epperson  v.  Nugent,  57  Miss.  45,  84  Am. 

2  3Tupper  V.  Caldwell,  12  Mete.  659,  46  Rep.  434. 
Am.    Dec.   704;    Wallis   v.   BardweU,  126  a  ©Johnson  v.  Lines,  6  W.  &  S.  80- Burg- 
Mass.  886;  West  v.  Gregg,  1  Grant's  Cas.  hart  v.  Angerstein,  6  C.  &  P.  690;    Nichol- 
58;  Horstmeyer  v.  Connors,  56  Mo.  (App  )  son  v.  Spencer,  11  Ga.  610. 
115.  3iAnson  Contr.,  llJi. 

vt**^*^i!?*uPSV"'   *'^'    '""•    ^°-   ^-  »2johnsonv.  Line8,6W.&S.80.40Am. 

Noyes,82N.  H.846.  Dec.  542. 

aswest   V.   Gregg,   1    Grant's  Cas.  58;  ssWailing  t.  Toll.  0  Johns.  141;  Kline  v. 

Maeeey.  Weteh.  ftCal.  155;    Bicknell  v.  L'Amoureux.  3  Paige  419, 22  Am.  Dec.  662: 

Bicknell,  11  Mass.  266.  Hoyi  v.  Casey  114  Mass.  899.   19  Am.  Rep. 

««A8key  v.  Williams,  74  Tex.  294;  State  871;  Trainer  v.  Trumbull.  141  Mass.  6«&; 

V.  Weatherwax,12Kan.463.  Perrin  v.  Wilson,  10  Mo.  451-  Nichol  v. 

t7Rark»r  r    Hubbard    54  N  H  589  20  Steger,  2  Tenn.  Ch.  828.  6  Lea  898;  Decell 

Am.  rSp.16oT'   ""*''^'^'''  ^  "•  "•^•»'  V.  Cowenthal.  57  Miss.  331,  34  Am.  Rep. 

s  sMunaon  v.  Wasbband,  81  Conn.  8U8. 83 
Am.  Dec.  151. 
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One  who  trusts  an  infant  does  so  at  his  peril  and  can- 
not recover  for  the  price  of  articles  furnished  the  in- 
fant on  credit  as  necessaries,  if  he  was  already  suffi- 
ciently supplied.^* 

"What  are  necessaries?  To  determine  this  we  must  take  into  ac- 
count what  the  infant  had  when  he  gave  the  order.  A  watch  may 
be  necessary,  but  if  the  infant  is  already  supplied  with  a  watch  or 
watches,  the  one  ordered  could  not  be  a  necessary.  It  Is  said,  how- 
ever, that  whether  the  infant  is  amply  supplied  Is  not  to  be  regarded, 
where  the  tradesman  is  ignorant  of  the  fact  If  this  were  so  the 
protection  which  is  given  to  the  infant  would  depend  entirely  on  the 
knowledge  oLthe  tradesman,  and  the  infant  would  be  deprived  of  the 
protection  intended  to  be  aftorded  him  by  the  law.  In  my  view  it  is 
just  as  immaterial  whether  the  plaintifTs  did  or  did  not  know  of 
the  existing  supply,  as  it  is  whether  they  did  or  did  not  know  that 
the  defendant  was  a  minor."** 

Where  an  infant  lives  with  his  father  or  even  his 
mother,  who  may  not  be  under  the  same  obligation  to 
support  him  as  the  father,  or  is  under  the  care  of  a  guar- 
dian, it  is  a  very  natural  and  reasonable  presumption 
that  he  is  properly  supplied  with  necessaries  and  he  is 
therefore  not  liable  for  anything  further  in  the  absence 
of  evidence  to  the  contrary.^®  If  a  parent  or  guardian 
has  furnished  the  infant  with  such  articles  as  he  re- 
garded ample  for  the  support  of  the  infant  according  to 
his  age  and  condition,  or  even  if  the  infant  has  been  fur- 
nished with  money  by  his  parent  or  guardian  or  by  an 
allowance  from  the  court,  sufficient  to  supply  him  with 
necessaries,  the  presumption  is  that  he  has  been  ade- 
quately and  properly  supplied,  and  one  who  seeks  to 
charge  the  infant  for  necessaries  in  addition  has  the 
burden  of  proving  that  such  is  not  the  fact.'^ 

3«Story  V.  Perry,  4  Car.  &  P.  626;  Perrin  3  6  Assignees  of  Hull  v.  Connolly,  8  Mc- 

V.  Wilson,  10  Mo.  461;  Nicholson  v.  Spen-  Cord  6, 15  Am,  Dec.  812;  Jones  v.  Colvin,  1 

-cer,  11  Ga.  ©07;  Kline  v.  L'Amoureux,  8  McMull.  L.  14;   Perrin  v.  Wilson,  10  Mo. 

Paire  419,  23  Am.   Dec.  662;  Johnson  v.  461;  State  v.  Cook,  12  Ired.  L.  67;  Freeman 

Lines,  6  Watts  &  S.  80,  40  Am.  Dec.  542;  v.  Bridf^er,  4  Jones  L.  1,  67  Am.  Dec.  258; 

Nicbol  V.  SteRer,  2  Tenn.  Ch.  398.  6  Lea  Parsons  v.  Keys,  43  Tex.  567. 

8»8;  Ryder  V.  Wombwell.  L.  R.  4  Ex.  82.  aiNicholron   v.    Spencer,   11    Ga.   607; 

ssBarnes  v.  Toye,  18  Q.  B.  d.  410.  Nicholson  v.  Wilborn,  18  Ga.  467;  Rivers 

V.  Gregg,  6  Rich.  Eq.  274. 
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§137.    Borrowing  Money  for  Necessaries. 

An  infant  is  not  liable  at  law  for  money  borrowed  by 
him  to  pay  for  necessaries  although  actually  expended 
by  him  for  that  purpose,  though  he  is  liable  for  money 
directly  applied  by  the  lender  in  procuring  necessari^ 
for  him.*  But  in  equity  the  infant  is  liable  for  money 
borrowed  and  actually  applied  by  him  for  the  payment 
of  necessariea^  The  reason  why  an  infant  is  not  liable 
at  law  for  money  borrowed  by  him  to  pay  for  neces- 
saries, although  actually  expended  by  him  for  that  pur- 
pose, is  usually  stated  tp  be  that  the  lender,  by  intrust- 
ing the  money  to  the  infant,  enables  him  to  waste  and 
misapply  it,  and  his  subsequent  proper  use  of  it  could 
not  confer  an  action  where  none  existed,  upon  the  con- 
tract of  lending  at  the  time  of  the  loan.  But  perhaps 
the  true  reason  why  the  lender  cannot  recoyer  at  law  is 
the  want  of  privity  between  the  lender  and  the  one  who 
supplies  the  necessaries.® 

§138.    Express  Contracts  for  Necessaries. 

Whether  an  infant  is  ever  bound  by  his  express  con- 
tract with  reference  to  the  price  or  value  of  necessaries 
furnished  him  has  been  disputed.  It  is  agreed,  however, 
that  he  cannot  be  held  for  more  than  their  reasonable 
value.  He  may  bind  himself  to  pay  what  they  are  rea- 
sonably worth,  but  not  what  he  may  foolishly  have 
agreed  to  pay  for  them.*  As  said  in  a  Massachusetts 
case: 


1  Rearsby  A  Cuffer's  Case.  Godb.  819;  Hickman  v.  HalKs  Admrs.,  6  Lkt.  388; 
Darby  v.  Boucher,  1  Salk.  279;  Swift  v.  Watson  v.  Cross.  2  Duvall  147;  Price  v. 
Bennett,  10  Custi.  486:  Randall  v.  Sweet,  1  Saunders,  00  Ind.  810. 

DCTio  4«)i   Smith  v.Oliphant,  2  Sand.  806;  3  Rivers  v.  Gregg,  6  Rich.     (Eq.)    274; 

Price  V.  Sanders,   60  Ind.   310:    Beeler  v.  Bradley  v.  Pratt,  &  Vt.  878. 

Young.  1  Bibb.  619  i  Loc^e  v.  Smith,  41  N.  H.  841. 

2  Marlow   v.    Pitfield,  1  P.    Wms.  558; 


171 


Digitized  by  CjOOQIC 


§  139  THE   PAKTIES.  [PABT  I. 

"He  is  held  on  a  promise  implied  by  law  and  not  strictly  speak- 
ing on  his  actual  promise.  The  law  implies  the  promise  to  pay  from 
the  necessity  of  his  situation  just  as  in  the  case  of  a  lunatic.  In 
other  words  he  is  liable  to  pay  only  what  the  necessaries  were  reason- 
ably worth  and  not  what  he  may  improvidently  have  agreed  to  pay 
for  tjiern."* 

Therefore  no  axition  will  lie  against  the  infant  unless 
the  things  have  been  furnished  and  accepted  by  him — ^he 
cannot  make  a  binding  executory  agreement  to  pur- 
chase necessaries.  An  infant  away  from  home  leases  for 
a  year  a  room  or  a  house  in  which  to  live.  He  lives  in  it 
a  month  and  then  leaves  it.  He  is  liable  only  for  the 
reasonable  value  of  the  premises  for  the  month  he  occu- 
pied them.^ 

§139.    Securities  Given  for  Necessaries. 

It  has  been  held  in  some  cases  that  an  infant  cannot 
be  charged  on  a  special  contract  or  security  given  for 
necessaries,  as  for  example  a  bill  of  exchange  or  promis- 
sory note/  or  an  account  stated,^  or  a  bond  with  a  pen- 
alty,^ or  a  mortgage  deed.^ 

These  conclusions  are  based  either  on  the  ground  that 
the  infant  could  not,  if  sued  upon  the  security,  show  by 
parol  the  actual  and  real  value  of  the  consideration  or 
on  the  ground  that  the  infantas  liability  is  quasi-con- 
tractual only. 

As  to  negotiable  paper  the  weight  of  authority  seems 
to  be  that  an  action  may  be  maintained  against  an  in- 

a  Trainer  v.  Trumbull,    141    Mass.  687;  John*.  83;  Bouchell  v.  Clary,  8  Brev.  164; 

Smith  V.  Crohn,  87  S.  W.  Rep.  489  (Tex.).  Dubose  v.  Wheddon,  4  McCord  281;   Aaron 

s  Grcfirory  v.  Lee,  64  Conn.  407,  80  Atl.  ▼.  Harley,  6  Rich.  (L.)  26. 

Rep.  53;  Peck  v.  Cain,  63  S.  W.  Rep.  177  «  Tnieman  t.  Hurst,  1  T.  R.  40;  Stone  v. 

(Tex.).  Dennison,  18  Pick.  1, 88  Am.  Dec.  664. 

1  Williamson   v.   Watts,   1    Camp.   668;  a  I^wson  Rights,   Rem.   A    Pr.,  §  830; 

Morton  v.  Stewart,  6  III.  (App.)  533;  Fen-  Bliss  v.  Perryman,  8  111.   484;   Hussey  v. 

ton  V.  White,  4  N.  J.  (L.)  100;  McCrellis  v.  Jewett,  9  Mass.  101. 

Howe,  3  N.  H.  848;  McMinn  v.  Richmonds,  4  t^ 
6  Ytrg.  9;     Swasey  v.  Vanderheyden,  10 
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fant  upon  his  n^otiable  paper  given  for  necessaries, 
either  by  the  original  payee  or  by  any  subsequent  holder 
and  that  plaintiff  may  recover  the  full  face  of  the  paper 
or  so  much  thereof  as  represents  the  reasonable  value  of 
the  necessaries;  for  infancy  can  be  shown  and  the  con- 
sideration of  the  paper  be  inquired  into,  no  matter  who 
may  be  plaintiflf.**  But  if  the  true  nature  of  the  infant's 
liability  for  necessaries  is  quasi-contractual  it  would 
seem  that  the  action  on  the  express  promise  should  be 
allowed  in  no  casa® 

§140.     Province  of  Judge  and  Jury. 

As  to  the  province  of  judge  and  jury  respectively  in 
deciding  the  question  of  "necessaries"  the  rule  is  as  fol- 
lows :  Evidence  being  given  of  the  things  supplied  and 
the  circumstances  of  the  infant,  the  court  determines 
whether  the  things  supplied  can  reasonably  be  consid- 
ered necessaries  at  all ;  and  if  it  comes  to  the  conclusion 
that  they  cannot,  the  case  may  not  even  be  submitted  to 
the  jury.  If  the  judge  concludes  that  the  question  is  an 
open  one,  and  that  the  things  supplied  are  such  as  may 
reasonably  be  considered  to  be  necessaries^  he  leaves  it 
to  the  jury  to  say  whether,  under  the  circumstances  of 
the  case,  the  things  supplied  were  necessaries  as  a  fact. 
And  the  jury  determines  this  point,  taking  into  consid- 
eration the  character  of  the  things  supplied,  the  extent 
to  which  the  infant  was  already  supplied  with  them, 
and  the  actual  circumstances  of  the  infant* 

$  Bradley  v.  Pratt,  28  Vt.  87b:   Earle  v.  i  Beeler  v.  Younfir,  1  Bibb.  619;  Tupper  v. 

Reed,  10  Met.  887;  Dubose  y.  Wheddon,  4  Caldwell,  12  Met.    659,   46  Am.  Dec.  704, 

McCord  221:  Aaron  v.  Harley,  6  Rich.  L.  Merriam  v.Cunninffham,  11  Cu8h.40;  Grace 

26;  Askey  V.  Williams,  74  Tex.  294;  Rain-  v.  Hale,  2   Humph.  27,  86  Am.  Dec.  $896; 

water  t.  Durham,  2  Nott  &  McC.  524,  10  Jordan  v.  Coffield,  70  N.    C.  110;  Garr  v. 

Am.  Dec.  687;  Melton  v.  Katzenstein.  49  S.  Haskett,  86  Ind.  878;    McKanna  v.  Merry, 

W.  Rep.  178  (Tex.).  61  111.  177:  Decell  v.  Lowenthal,  67  Miss.  381, 

e  Williamson   v.    Watts,    1  Camp.    662;  Jt^m.  Rep.  4491;Beni  v    ManninfiN  10  Vt. 

Fenton  v.  White.  4  N.  J.  (L.)  Ill:  Ayers  t.  ***i,Strone  v  Foote,  42  Conn.  208;Tar8ons 

Burns.  97  Ind.  246.  t.  fceyes,  48  Tex.  667. 
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§141.     Ratification  after  Reaching  Majority. 

An  infant's  voidable  contract  may  be  confirmed  and 
ratified  by  him  after  he  reaches  his  majority/  and  this 
may  be  done  in  three  ways:  1.  By  an  express  ratifi- 
cation. 2.  By  an  implied  ratification  from  acts  and 
conduct.  3.  By  onxission  to  disaffirm  the  contract 
within  a  reasonable  time  after  reaching  majority.^ 

§142.     Express  Ratification  hy  New  Promise. 

The  infant  on  coming  of  age  may  bind  himself  by  a 
new  promise  to  perform  the  contract  made  by  him  dur- 
ing his  infancy,  and  this  it  will  be  observed  is  an  illus- 
tration of  the  limited  class  of  cases  in  which  a  past  con- 
sideration is  allowed  to  support  a  subsequent  promise.* 
Where  a  new  promise  is  relied  upon  as  a  ratification  it 
must  be  made  to  the  other  party  or  his  agent,^  and  a 
mere  acknowledgment  is  not  sufficient;^  there  must  be 
a  direct  promise  or  the  language  used  must  show  a  wil- 
lingness and  intention  to  fulfill  the  contract* 

If  the  new  promise  is  conditional  it  must  be  shown 

I  He  can  never  ratify  while  his  infancy  »Sce  ante,  §  112;  Conklin  v.    Oeborn,  7 

continues  for  this  would  be  giving  him  pow-  Ind.  553;  Jeff ord  v.  Rinfirsrold,  6   Ala.    544; 

er  to  make  a  contract.  Corey  v.  Burton,  82  Chandler  v.  Simmons,  07  Mass.  508,  08  Am. 

Mich.  80;  Bank  of  Silver  Creek  v.  Brown-  Dec.  117. 

ing,  16  Abb.  Pr.  272.  aGoodsell  v.  Myers,  3  Wend.  479;  Bieelow 

a  Little  v.  Duncan,  9  Rich.  (L.)  65,  64  v.  Grannis,  2  Hill  120;  Chandler  v.  GJrover 

Am.  Dec.  760;  Tobey  v.  Wood,  123  Mass.  88,  32  Pa.St.  509:  Hoit  v.  Underhill,  9   N.    H. 

26  Am.  Rep.  27;  Norris  v.  Vance,  8  Rich.  486,  82  Am.   Dec.  880;  Hodges  v.  Hunt,  82. 

(Lv.)164w  In  Missouri  by  statute  an  infant's  Barb.  180;Mayer  v.  McLure,  86  Miss.  889,  T2 

voidable  contract  mav  be  ratified   in  four  Am.  Dec.  190. 

ways  and  in  these  fbur  ways  only,  viz.:  3  Benham  v.  Bishop,  9  Conn.  380,  23  Am. 
First,  an  acknowledgment  of  or  promise  to  Dec.  358;  Fetrow  v  Wiseman,  40  Ind. 
pay  such  debt,  made  in  writing;  second,  a  u8;  Thompson  v.  Lay,  4  Pick.  48,  16  Am. 
^fl^lF^I'^^Jl^^^u  T»h  ^^^^''  ^^y^'f  *  Dec.825;fiakerv.  Kennett,54Mo.82;  Tib- 
disposal  of  part  or  all  of  the  property  for  b^ts  v.Gerrish.  26N.H.  41.67  Am.  Dw.807; 
which  such  debt  was  contracted;  fourth,  a  Turner  v.  Gaither,  83  N.C  857,35  Am.  Rep. 
refusal  to  deliver  prooerty  in  his  possession  574.  Hatch  v.  Hatch's  Estate,  fo  Vt.  160.  ^ 
or  under  his  control,  for  which  the  debt  was  /«.  t»-^  ^^  ^^. 
contracted,  to  the  person  to  whom  the  debt  *  ^SPJ^*^.^-  bishop,  9  Conn.  330.  28  Am. 
is  due,  on  demand  thereof  made  in  writing.  R^\?^'*  Minock  y.  Shoitridge  21  Mich. 
Koerner  v.  Wilkinson,  96  Mo.  (App.)  510.  804;  Bennett  v.  Collins,  62  Conn.  1;  Dunlap 
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that  the  condition  has  been  fulfilled.**  If  the  infanf » 
new  promise  is  that  he  will  pay  his  debt  "as  soon  as  he 
is  able,'^  or,  "as  soon  as  he  can''  no  action  can  be  sus- 
tained against  him  by  virtue  of  such  new  promise  with- 
out proof  of  his  ability  to  pay.® 

The  ratification  being  simply  a  waiver  of  the  objec- 
tion of  infancy  and  not  a  new  contract  may  be  verbal, 
although  the  contract  ratified  be  a  deed  of  conveyance, 
or  an  instrument  under  seal  generally,  or  any  contract 
required  by  law  to  be  in  writing.'^  But  in  several  of 
the  states  a  promise  of  this  kind  is  unenforceable  unless 
in  writing.®  But  these  statutes  apply  simply  to  "new 
promises"  and  not  to  ratification  by  the  other  two  means 
viz. :  by  conduct  and  by  failure  to  disaffirm.® 

§143.    Must  he  Made  with  Knowledge  of  Non- 
Liability. 

The  ratification  by  an  express  new  promise  must,  in 
order  to  amount  to  a  binding  ratification,  be  made  by 
the  party  with  full  knowledge  that  he  is  not  legally  lia- 
ble under  the  contract* 

sEvcrson  V.  Carpenter,    17    Wend.    419;  *^*****™*'o**S;;  ^-  ^°-J- J°°"»    73 

Thompson  v.  Lay.  4  Pick.  48, 16  Am.    Dec.  J?*"-  "J'J'S.  W.  Rep  105;  Harraer    v. 

886:  Pfocter  V.  Sirt,  4  Allen    96;    Edgerly  I^»"'"«vS  ^^P*  102;  Tucker    v.  Moreland. 

V.  ^haw,  26  N.  H.  617,  57  Am.  Dec.  ^9.  J?  P«t-  6»'i  ^"'v^f^^J'^*-  ^^'  ^"P^^J.u" 

--r.,        o     w     •»       \.fx  T-L.  Patton,  11  Sergf.  &  R.  806;  Turner  v.  Gaith- 

»  •^°l*J.-  ?*^l*y;*?A^'PrJ'**'  Thonapson  v.  „  gg  n.  C.   M7,  86  Am.  Rcp.674;  Scott  v. 

Lay,  4Pick.4«  16Am.  Dec.^;  gverson  Buchanan,    11    Humph.    4«S;     Norris     v. 

T  Carpenter,  17  Wend.   419;   Chandler   v.  Vance,  8  ^ich.  (L.)  l64;  Petty  v.    Roberts. 

Glover's  Admr.,  82  Pa.  St.    609;    Sute    v.  7  Bush  410;   Fetrow  v   Wiseman,    40    Ind. 

Bender, 31  AU.  Rep.  216  (N.  J.).  148.   Baker  v.  Kennctt,  54  Mo.  82;  Owen  v. 

'Phillips  V.  Green.   6  T.    B.    Mon.  344;  Long,  112  Mass.  403;  Flexner    v.    Dicker- 

Wheaton  v.  East,  5  Yerg   41,26  Am.    Dec.  son,  72  Ala.  318;  Hatch  v.  Hatch's    Estate, 

261;  Jeflford's  Admr.  v.    Ringgold,    6    Ala.  60  Vt.   160.    Other   cases,   however,    hold 

544- West  V.  Penny,  16  Ala.   187;  Vaughan  that  it  is  not  necessary  to  a  valid    ratttica- 

V.  Parr,  20  Ark.  600.  tion  that  the  party  should  know  that   he  is 

8^tim«nn  Am  ^tat   T     A\A7  not  legally  liable  by  reason  of  his  infancy. 

sStimson  Am.  Stat  L.  4147.  Morse*^  v.  Vheeler,  4  Allen  570;    Anderson 

•Cornwall  v.  Hawkins,  41  L.  J.  Ch.  485,  y.  Soward,  40  Ohio  St.    825.  48    Am.  Rep. 

construing     the   similar   EnglUh   statute  687.  Rjnjf  v.  Jamison,  2  Mo.  (App.)  584,   66 

(Lord  Tenierd en's  act);  Robinson  v.  Hos-  Mo.  424;  Clark  v.  Vancourt,  100    Ind.    113, 

kins,  14  Barb.  893.  60  Am.  kep.   774;  Bestor  v.  Hickey,  41  Atl. 

Rep.  666  (Conn.). 
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§144.     Effect  of  Ratification. 

A  ratification  once  validly  made  of  a  contract  entered 
into  by  the  party  while  an  infant  is  binding  upon  him, 
and  cannot  be  recalled  or  disaffirmed,'  and  it  relates 
back  to  the  time  the  contract  was  made  and  renders  it 
valid  from  the  beginning.^  But  it  must  be  made  before 
suit  brought  in  order  that  the  action  can  be  sustained 
against  a  plea  of  infancy.^ 

Suit  should  be  brought  on  the  did  promise  or  contract 
and  if  infancy  is  set  up  in  defense  the  plaintiff  should 
reply  the  ratification.  This  is  the  proper  method  of 
pleading  when  a  contract  made  during  infancy  is  subse- 
quently ratified,  although  some  of  the  cases  intimate 
that  the  plaintiff  might,  in  case  the  defendant  had  made 
a  new  promise  after  coming  of  age,  declare  on  the  new 
promise.* 

§145.     Implied  Ratification  from  Acts  and  Conduct. 

If  the  infant  after  reaching  his  majority  accepts  the 
consideration  of  his  contract  made  during  his  infancy, 
his  ratification  of  it  will  be  implied,  as  where  he  has 
made  a  lease  during  his  minority  and  accepts  rent  after 
reaching  full  age,'  or  receives  interest  under  his  agree- 
ment,^ or  accepts  the  purchase  price  of  property  sold 

iDerrickv.  Kennedy,  4  Port.  41;  McCar.  8S4;  Hyer  t.  Hyatt,  8   Cranch   C.   C.   276; 

thy  ▼.  Nicrosi,  78  Ala.  382,   47   Am.    Rep.  Freeman  y,  Nichols.   188   Mass.   813;   AU 

418;  Hastings  V.  Dollarbide,   24   Cal.    196;  drich  v.  Grimes,  10  N.  H.   194;   Martin    v. 

Musurd  V.    Wohlford's   Heirs,    15   Gratt.  Byrom,  Dud.  (Ga.)  208. 

82»,  76  Am.  Dec.  209.  4  Hunt  v.  Massey,  5  Barn.  A  Adol.   90S; 


•Cheshire  v.  Barrett,  4  McCord   241,    17       West  v.  Penny.  16  Ala.  187;  Stern  v.  Free 
Am.  Dec.  785:  Reed  T.  Batchelder.l  Met.        man,  4  Met.      '  "    * 

«9:  West  V.  Fenny.  16  Ala.    187;    McCor-       22  Barb.  150. 


"*LS;  ^S^^"u^i2?^^?;-^*^i  ^*^°Sr  lAshfield    V.    Ashfield,    W.   Jones   167, 

Mi^SM''T?^*'-  ^l  ^JtL  ""'   J.^"S'.  V  Latch  1»7,  Godb.  864;  SmUb  v.  Low,  1  Atk. 

Md.489;Minockv.    Shortridjfe,   21    Mich.  489;  SUtor  v.  Trimble.  14  Ir.  C.  L.  842. 

3Vhomtonv.Illingworth,2Barn.&   C.  'Franklin  v.  Thomebury.  1    Vern.   182. 
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by  him,^  or  receives  a  portion  of  the  consideration  for 
a  mortgage  of  his  property/  or  receives  the  proceeds  of 
an  award,  pursuant  to  a  submission  of  his  claim  to  ar- 
bitration.*^ So  bringing  suit  on  the  contract  after  com- 
ing of  age  is  an  implied  ratification,®  or  retaining  either 
real  or  personal  property  purchased  by  him  during  in- 
fancy for  an  unreasonable  time  after  coming  of  age,^  or 
selling  or  conveying  the  property  to  a  third  person.® 

§146.    Disaffirmcmce  Before  Reaching  Majority. 

An  infant's  personal  contracts,  whether  executed  or 
executory,  may  be  disaffirmed  by  him  either  before  or 
after  he  reaches  his  majority,*  as  for  example,  his  sales 
or  exchanges  of  personal  property,^  his  purchases  of 
chattels,^  his  chattel  mortgages,*  his  contracts  of  ser- 
vice,* or  of  partnership.® 

But  an  infant's  conveyance  of  realty  cannot  be  con- 

3Feriruson  v.  Bell's  Admr.,  17   Mo.   847;  Rep.  849:  Buchanan  v.  Hubbard,    110  Ind 

Doc  ex  dcm.  McCormic  v.  Lejirgrett,  8  Jones  187. 

(L.)  425.  487;  Highley   v.   Barron,   49   Mo.  HMxon  v.  Merritl,  21  Minn.  196;  Chapin 

^^'  V.  Shafer,  49  N.  V.  407- Walker  v.    Ellis,  18 

*Kee«an  v.  Cox.  116  Mass.  289.  J":  *7?-  Mustard   v.  Wohlford,  16  Gratt. 

829.    Contra  in  Michigan,  Lansing    v.  R. 

sjones  V.  Phoenix  Bk.,  8  N.  Y.  228.  Co..  86  N.  W.  Rep.  147. 

eMiddleton  v.  Hogc,  5  Bush.  478.  .   'Shipman  v.  Hortpn  IJConn.  -««:  Chap. 

"  in  V.  Shafer,  49  N.  Y.  407;  Carr  v.  Clough 

'Boyden  v.  Boyden,  9  Met.  519;    Delano  86  N.  H.  280,  50  Am.  Dec.   346;    Towle    V 

V.  Blake,  11  Wend.  85,  26   Am.    Dec.    617;  Dresser.  78  Me.  868;  Bool  v.  Mix,  17  Wend. 

Thomason  v.  Boyd.    18    Ala.  419;  Aldrich  119,  81  Am.  Dec.  885;  Bailey  v.  Barnberg- 

V.  Grimes,  ION.  H.  194;  McKamy  v.  Coop-  er,  11  B.  Mon.  118;  Carpenter    v.  Carpcn- 

er.  81  Ga.  679;  RoberU  v.  Wiggin,  1  N.  H.  ter,  45  Ind.  142. 

78,8  Am.  Dec.  88;  Brady  v.   McKenny,^  sCogley  v.  Cushman,  16  Minn.  397;  Rice 

Me.  617;  Baker  v.    Kennett,  54    Mo.   82:  y.  Boyer,  108  Ind.  478,  68  Am.  Rep.  63:  Ri- 

Walsh  V.   Powers,  48  N.  Y.  «,  3  Am.  Rep.  ley  v.  Mallory,  88  Conn.  801;    Indianapolis 

664;Callis  V.Day,  ffl  Wis.    643;    Hook    v.  Chair  Manfg.  Co.  v.  Wilcox.  69  Ind.  429. 

Donaldson,  9  Lea  66;  Ellis  v.  Alford.  64  ^  c»  *         di  i  .  j  ^o  xr   u     >iio  r^     i 

Miss.  8;  Armfield  v.  fate,  7  Ired.  (L.)  868;  ^  V^lhrn  JA  ^«  mSI'  ^'rlknVn  '  i^°?i!^ 

Middleton  V.  Hoge,  5  Bush.  478;    Ihley  v.  J-  ^2SH?*v'  }?n^S^u  ^'  c^Pu"oJv?*^" 

Padgett,  27  S.  C.  800;  Langdon  v  Clayson,  1%^  S  ^a  ^-  c^'  ^aJS""  '''  a^°*-^> 2«  Minn. 

75  Mich   804               '         »                   ^       »  848,87  Am.    Rep.  407.      An    infant    may 

avoid  his  mortgage  of  real  estate   during 

•  Cheshire  v.  Barrett,  4   McCord  841,  17  his  minority  by  pleading  his  infancy   to   a 

Am.  Dec.  786;  Lawson  v.  Lovejoy,  8   Me.  suit  to  foreclose.    Schneider  v.  Suihr,   20 

406,  88  Am.  Dec.  626:   Robinson  v.    Hask-  Mo.  289. 

*Pf'  \l?"t5:  ^?*  ^^I?P**^*r5  ^-  %*'"?;.  1^  *Vent  t.  Osgood- 19  Pick.   672;   Ray   v. 

Ata.108;  Min«:kv.8hortridge.  21    Mich.  Hames,  62  Ill!l»:  Clark  v.    Goddard,   89. 

J?*'^?*'^,^-,  ?"*****»  ^^'^^^V.^iS'v^L'^"-  Ala.  164,  84  Am.  bee.    777. 

Dec.   84;  Walsh  v.  Powers,  48  N.Y.  21;    8  eA^am  »  r»*ii  «<?  mh    m    i    a«. 

Am.  Rep.  664;  Thomas  v.    Pulis,    66    Mo.  •  Adam  v.  Buell,  67  Md .  63,  1    Am. 

211;  Uecker  v.  Kochn,  21  Neb.  559,  69  Am,  **«P-  ^^• 
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clusively  avoided  by  him  until  he  reaches  full  age/  al- 
though it  seems  he  may  enter  during  his  minority  and 
enjoy  the  profits.®  The  reason  which  permits  the  in- 
fant to  disaflarm  his  contracts  of  a  personal  nature  and 
those  relating  to  personal  property  during  his  minority 
does  not  apply  to  his  conveyance  of  land.  He  is  am- 
ply protected  while  his  infancy  lasts  by  his  right  to  en- 
ter and  take  the  profits. 

"The  true  rule  was  said  to  be  that  where  the  Infant  can  enter 
and  hold  the  subject  of  the  sale  till  his  legal  age,  he  shall  be  incap- 
able of  avoiding  till  that  time;  but  where  the  possession  is  changed, 
and  there  are  no  legal  means  to  hold  and  regain  it  in  the  meantime, 
the  infant,  or  his  guardian  for  him,  has  the  right  to  exercise  the 
power  of  rescission  Immediately;  that  the  common  law  gave  no  ac- 
tion or  other  means  by  which  the  mere  possession  of  personal  prop- 
erty could  be  reclaimed  and  held  subject  to  the  right  of  ayoidance."* 

But,  where  an  infant's  contract  may  be  avoided  by 
him  during  his  minority,  it  is  never  imperative,  but  sim- 
ply a  privilege  which  the  law  gives  him  for  his  protec- 
tion at  his  pleasure.  After  he  becomes  of  age  he  may 
repudiate  as  well  as  confirm  pny  of  his  voidable  con- 
tracts made  during  his  minority. 

§147.     The  Right  to  Disafjirm. 

The  infant's  right  to  disaffirm  his  contracts  is  an  ab- 
solute right  paramount  to  all  equities  of  other  parties. 
Hence  a  purchaser  of  personal  property  from  the  ven- 

^Zoucb  V.  Parsons,  8  Burr.    1794;  Staff-  tempted  while  within  afpe  to  recover  lands 

ord  v*  Roof,  9  Cow.  6S6;    Bool   v.  Mix,    17  passed  from  him  by  an  executed    convey- 

We^- 11^>  SI  Am.  Dec.  S86;  Matthewson  ance  and  it  is  probable  that  none  such  can 

V.  Johnson^    Hoff.    Ch.  560;   Kils^ore   v.  be  shown.    Cummings  v.  Powell,   8   Tex- 

JordSLn*  17  Tex.  842;  Chapman  v.Chapman,  80. 

13Ind.396;  Welch  v.  Bunas,  88  Ind.  882;  s  Zouch  v.  Parsons, 3 Burr.  1794; Suff ord 
Irvine  T.  Irvine^  Minn.  61;  Harrod  v.  v.  Roof,  9  Cow.  626;  Bool  v.  Mix,  17  Wend. 
Myers,  31  Ark.  692, 76  Am.  Dec.  409;  Doc  ng  si  Am.  Dec.  285;  Matthewson  v.  John- 
ex  dem.  McCormic  y.  WRCtt,  8  Jones  (L.)  ^n,  1  Hoff.  Ch.560;  Cummin« v.  Powell,8 
426;  Hastings  V.  Dollartitte,  W  Cal.  196;  Tex.  80;  Harrod  v.  Myers,  Sf  Ark.  602.  76 
McCarthy  y.Nlcrosi,  72  Ala.  382,  47  Am.  Am.  Dec.  409.  But  see  Shipley  v.  Bunn. 
Rep.  418;  Singer  Manfg.  Co.  v.  Lamb,   81  ,85  Mo.  445- 

^n'iS^it  Si^hlS*s>f^"1;5ariU'L?.  •  Cummingsv.  Powell, 8 Tex. W. 

178 


Digitized  by  VjOOQIC 


CH.  v.]  THE  PARTIES.  §  148 

dee  of  an  infant  although  a  purchaser  for  value  and 
without  notice  cannot  hold  the  property  slb  against  the 
infant  who  chooses  to  rescind  his  contract  of  sale.^ 
Nor  is  a  bona  fide  holder  of  a  negotiable  instrument  for 
value  before  maturity  and  without  notice,  protected 
against  the  plea  of  infancy.^  And  an  infant  may  avoid 
his  deed  of  conveyance  or  executory  contract  to  convey 
real  property  as  against  a  subsequent  bona  fide  pur- 
chaser from  his  grantee  or  vendee  for  value,  and  with- 
out notice  of  the  fact  of  infancy.®  The  disaffirmance 
of  his  contract  is  not  a  fraudulent  act  which  will  avoid 
it  or  render  the  infant  liable  at  law  as  for  fraud,  or 
against  which  a  court  of  equity  will  relieve  on  that 
ground.^  For  although  in  one  sense  it  is  always  a 
wrong  and  an  injury  for  a  person  laboring  under  a  dis- 
ability to  enter  into  a  contract  and  enjoy  its  fruits  and 
thereafter  to  repudiate  it  to  the  prejudice  of  the  other 
party ;  yet  legal  fraud  cannot  be  predicated  of  such  con- 
duct by  a  minor  where  it  has  not  been  marked  by  any 
element  of  deceit  or  intentional  wrong,  because  the 
right  of  disaffirmance  is  the  privilege  which  the  law  at- 
taches to  the  condition  of  disability  and  of  this  right  all 
men  are  bound  to  take  notice.*^ 


§148.    Disaffirmance  Must  he  in  Toto. 

A  disaffirmance  or  a  ratification  by  the  infant  must  be 
in  toto;  if  he  disaffirms  or  ratifies  a  part  of  the  agree- 

1  Hill  V.  Anderson,  6  Sm.  8l  M.  216.  v.  Webb,  17  S.  C.  668,  43  Am.  Rep.  OW. 

«  Howard  v.  Simpkins,  70  Ga.  822.  *  Tucker  v.  Moreland,  10  Pet.  69*  Clam- 

»  Mustard   v.    Wohlford's     Heirs,      15  organ  v.  Lane,  0  Mo.  442jHuth  v.  Carond- 

Gratt.  820.  76  Am.  Dec.  209;  Harrod  v.  My-  fj'h^^i  ^^K^lSi  ^°r!2;?TS  ''r"^' 

ers.  M  Ark.  692,  76  Am.  Dec.  409;  Jenkins  v.  J?  Ga-  «2:  Seabrook  v.  Grcge,  g  s.  C.  68: 

Jenkins,  12  Iowa  196;  Mills  v.  Lingerman,  Brantley  v.  Wolf,  60  Miss.  480: 

34  Ind.  886;  Buchanan  v.  Hubbard,  96  Ind.  s  Brantley  v.  Wolf,  60  Miss.  430. 
1;  Brantley  v.  Wolf,  60  Miss.  420;  Mc  Morris 
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ment  he  disaffirms  or  ratifies  it  all.^  An  infant  who 
purchases  lands  or  chattels  can  not  on  coming  of  age 
retain  the  property  and  repudiate  his  note  given  for  the 
price  or  other  agreement  upon  which  he  obtained  the 
property.^  Where  an  infant  purchases  land  or  chattels 
and  gives  back  a  mortgage  thereon  to  secure  the  price, 
the  conveyance  or  transfer  and  the  mortgage  constitute 
but  one  transaction  and  the  infant  can  not  avoid  the 
mortgage  without  also  avoiding  the  conveyance  op 
transfer,  or  in  other  words  he  can  not  repudiate  the  one 
and  affirm  the  other ;  and  if  after  coming  of  age  he  rati- 
fies the  purchase,  he  thereby  necessarily  ratifies  the 
mortgage.^ 

§149.     Form  of  Disaffirmance. 

It  is  not  essential  that  the  infant  should  expressly 
disaffirm  his  contract,  it  being  enough  that  he  does  some 
positive  act  inconsistent  with  it  and  from  which  his  in- 
tention not  to  be  bound  by  it  may  be  implied  ;*  and 
therefore  any  act  on  his  part  unequivocally  manifesting 
his  intention  to  disaffirm  his  contract  will  be  sufficient 
Some  early  cases  hold  that  deeds  operating  under  the 
statute  of  usee  and  statutory  grants  executed  by  infants 
must  be  disaffirmed  by  entry  or  some  other  act  of  equal 
notoriety  with  the  original  conveyance ;  a  re-entry,  how- 

1  Roberu  v.  Wiggin,  1  N.  H.  73,  8  Am.  8R;  Dana  v.  Coombs,  6  Me.  89, 10  Am.  Dec. 

Dec. 88;  Lynde  v.  Budd,  2  Paige,  191,  21  Am.  194;  Lynde  v.  Budd,  3  Paige,  191,  21  Am. 

Dec.  84;  Bigelow  v.  Kinney,  3  Vt.  363,  21  Dec.  84;  Bigelow  v.  Kinney,  3  Vt.  353,  21 

Am.  Dec.  689;  Lowery  v.Drake,  1  Dana,  46;  Am.  Dec.  689;    Young  v.  McKee,  18  Mich. 

Skinner  v.  Maxwell.  66  N.  C.  46;  Young  v.  562;  Curtiss  v.   McDougal,  26  Ohio  St.  66- 

McKee,  18  Mich.  656.  CalHs  v.  Day,  38  Wis.  eft;  Uecker  v.  Koehn, 

t  Kitchen  V.  Lee,  11  Paiftc.KW,  42  Am.  ^^^^J'J^'J^  ^Sk^^^'  ®^*'  ^"^  ^-  ^"'• 

Dec.  101 ;  Henry  v.  Root,  88  N.  Y.  636;  Weed  ""o"'  «  Mo.  App.  678. 

V.  Beebe,  21  Vt.  496:  Philpot  v.  Sandwich  »  Mustard  v.  Wohlford,  16  Gratt.  829,  7H 

Mfg.  Co.,  18  Neb.  64;  Armfield  v.  Tate.  7  Am.  Dec.  909;   Illinois  Land  Co.  v.  Beem, 

Ired.  (L.)  268;  Bennett  v.    McLaughlin,  13  2  111.  App.  890;  Roberts  y.  Wiggin.  1  N.  H. 

III.  App.  349.  8»  78  Am.  Dec.  88;    Dixon  v.    Merritt,  21 

3  Roberts  v.  Wiggin,  1  N.  H.  73, 8  Am.  Dec.  ^inn.  196. 
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ever,  not  being  indispensable  as  in  case  of  feoffments.* 
The  better  opinion,  however,  is  that  any  act  of  the  in- 
fant unequivocally  manifesting  an  intention  to  dis- 
affirm his  deed  or  contract,  is  sufficient.'  In  Singer 
Mfg.  Co.  V.  Lamb,*  Martin,  C,  says : 

"The  ancient  doctrine  which  required  the  disafflrming  act  to  be 
of  as  high  and  solemn  a  character  as  the  act  disaffirmed  has  no  place 
in  modem  law.  The  disafflrming  act  need  take  no  particular  form 
or  expression.  The  deed  of  a  minor  may  be  avoided  by  acts  and  de- 
clarations disclosing  an  unequivocal  intent  to  repudiate  the  bind- 
ing force  and  effect  of  it  as  a  valid  instrument." 

A  distinction  has  been  made  between  the  nature  of 
the  acts  which  are  sufficient  to  ratify  an  infant's  deed  or 
other  contract  and  those  which  are  required  to  disaffirm 
it.     Says  Strong,,  J.,  in  Irvine  v.  Irvine  :* 

"There  is  a  well  recognized  distinction  between  the  nature  of  those 
acts  which  are  necessary  to  avoid  an  infant's  deed  and  the  character 
of  those  that  are  sufficient  to  confirm  it.  .  .  .  There  is  reason 
for  this  distinction  between  the  effect  of  acts  in  avoidance  and  that 
of  acts  of  confirmation.  We  have  seen  that  an  infant's  deed  is  not 
void;  it  passes  the  title  of  the  land  to  the  grantee.  Now  if  the  deed 
be  avoided  the  ownership  of  the  land  is  transferred.  The  seisin  is 
changed.  There  is  fitness  in  a  rule  that  title  to  land  shall  not  pass 
by  acts  less  solemn  than  a  deed;  that  its  ownership  shall  not  be 
divested  by  anything  inferior  to  that  which  conferred  it.  On  the 
other  hand  a  confirmation  passes  no  title;  it  affects  no  change  of 
property;  it  disturbs  no  seisin.  It  is  therefore  itself  an  act  of  a 
character  less  solemn  than  is  the  act  of  avoiding  a  deed,  and  it  may 
well  be  effected  in  a  less  formal  manner." 

§150.     Same — Implied  Disaffirmance. 

Therefore  the  following  acts  on  the  part  of  the  infant 
have  been  held  to  show  a  disaffirmance,  viz.,  a  sale  of 

a  Bool  V.  Mix,  17  Wend.  119,  31  Am.  Dec.  Allen  v.  Poole,  64  Miss.  823;  McCarthy  v. 

386:   Voorbies  V.  Voorhies,   24  Barb.   160;  Nicrosi.  72  Ala.  832, 47  Am.  Rep.  418;  Singer 

Dominick  v.  Michael,  4  Sand.  374.  Manfr.  Co.  v.  Lkmb,  81  Mo.  221;  Bagley  v. 

3  Drake's  Lessee  v.  Ramsay,  5  Ohio  2'51;  Fletcher,  44  Ark.  153. 

White  V.  Flora,  2  Over.  428;  State  v.  Plaist-  *  81  Mo.  225. 

ed^  43  N.  H.  413;  Coffley  v.  Cushman,  16  s  g  Wall   817 

Minn.  397;  Long  v.  Williams,  74  Ind.  116;  » .  «w. 
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personal  property  to  one  person  previously  mortgaged 
by  him  to  another,^  his  execution  of  a  second  mortgage 
deed  or  lease  of  property  previously  mortgaged,  con- 
veyed or  leased  to  another,^  his  institution  after'  coming 
of  age  of  an  action  to  recover  possession  of  the  land 
previously  conveyed  by  him,^  or  his  plea  of  infancy  to  a 
suit  to  enforce  a  contract  made  during  infancy.* 

§151.     When  Disafflrmance  Required^ Lapse  of  Time. 

Some  contracts  are  binding  upon  the  infant  unless  ex- 
pressly or  impliedly  disaffirmed ;  others  are  not  binding 
on  him  unless  expressly  or  impliedly  ratified.  The  rule 
is  that  where  an  infant  acquires  an  interest  in  per- 
ma/nent  property  to  which  obligations  attach,  or  enters 
into  a  contract  which  involves  continuous  rights  wnd 
duties,  benefits  and  liabilities,  and  has  taken  benefits 
under  the  contract,  he  will  be  bound  unless  he  expressly 
disclaims  the  contract.  On  the  other  hand,  a  promise 
to  perform  some  isolated  act,  or  a  contract  wholly  exec- 
utory, will  not  be  binding  upon  the  infant  unless  he  ex- 
pressly ratifies  it  upon  coming  of  aga^ 

Thus  if  an  infant  who  has  purchased  chattels  contin- 
ues to  hold  them  for  an  unreasonable  time  after  coming 
of  age,  without  any  act  of  disafflrmance,  he  will  be 
bound  by  his  contract,  for  his  act  is  of  itself  inconsistent 


1  State  V.  Plaistcd,  48  N.  H.  418;  State  v.  Co.  v.  Lamb,  81  Mo.  221;  Stuart  v.  Baker, 
Howard,  88  N.  C.  660;  Chapin  v.  Shafer,49  17  Tex.  417;  Allen  v.  Poole,  54  Miss.  823. 
N.  V.  407.  3  Drake  v.  Rainey,  6  Ohio  251;  Webb  v. 

2  Tucker  v.  Moreland,  10  Pet.  69,  1  Am.  Hall,  85  Me.  386;  Cole  v.  Pennoyer,  14  III. 
Lead.  Gas.  224;  Jackson  ex  dem.  Wallace  158;  Birch  v.  Linton,  78  Va.  584,  40  Am. 
▼.  Carpenter,  11  Johns.  589;  Bool  v.  Mix,  Rep.  381;  Harris  v.  Ross,  86  Mo.  89, 56  Am. 
17  Wend.  119,  31  Am.  Dec.  286;  Peterson  v.  Rep.  411;  Craijr  v.  Van  Bibber.  100  Mo.  584; 
Laik,  24  Mo.  64l,  69  Am.  Dec.  441;  Hastings  Gillespie  v.  Bailey,  12  W.  Va.  70,  29  Am. 
y.Dollarhide,24  Cal.l05:  Dawson  v.Holmes,  Rep.  446;  Tunison  v.  Cbamblin,  88  111.  378. 

^  J^iKJ'r^L..^^^^    ""'   S^M-^^rVQl*  *  Strain  v.  Wright,  7  Ga.  568;  Freeman 

^■"S"  *^?'  Corbett  V.  Spencer^  Mich.  7dJ ;  ^^  Nichols,  138  M^s.  818;  ShrocI^  v.  Crowl, 

Vallandingham  v.  lohnson,  S5Ky.  288.  But  gd  Ind.  243;  Sparr  v.  R.  to.,  25  Fla.  185. 
if  the  execution  of  the  second  instrument  ,_  r  a-,  r  ^    ^^,0    e 

is  consistent  with  the  continued  existence  .    ^^^««  t°°?'1J   c°'  ^^'*  «    *"'°°«: 

of  the  first  there  is  no  disaffirmance  and  it  §f  «)!'*1i '^^j  ^"f  ^'^^^«  ^-  ^2?^*"v,S* 

remains  unaffected   by  it.   Singer  Manfg.  g  C  ^5    Boody  y .  McKenney, «  ^ 
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with  any  other  idea  than  that  of  ownership.^  So  if  an 
infant  purchases  and  takes  a  conveyance  of  real  prop- 
erty, or  makes  an  exchange  of  lands,  or  enters  into  an 
'agreement  to  purchase  lands  and  goes  into  possession, 
he  must  for  like  reasons  elect  to  disafl^m  within  a  rea- 
sonable time  after  attaining  full  age,  or  he  will  be  held 
to  have  ratified  the  transaction  by  his  acquiescence.* 

Stockholders  who  become  possessed  of  their  shares 
during  infancy  are  liable  for  calls  which  accrued  while 
they  were  infants. 

"They  have  been  treated  therefore  as  persona  In  a  different  situa- 
tion from  mere  contractors,  for  then  they  would  have  been  exempt; 
but  in  truth,  they  are  purchasers  who  have  acquired  an  interest,  not 
in  a  mere  chattel,  ^ut  in  a  subject  of  a  permanent  nature,  either 
by  contract  with  the  company,  or  purchase  or  devolution  from  those 
who  have  contracted,  and  with  certain  obligations  attached  to  it, 
which  they  were  bound  to  discharge,  and  have  thereby  been  placed 
in  a  situation  analogous  to  an  infant  purchaser  of  real  estate  who 
has  taken  possession,  and  thereby  becomes  liable  to  all  the  obliga- 
tions attached  to  the  estate;  for  instance,  to  pay  rent  in  the  case 
of  a  lease  rendering  rent,  and  to  pay  a  fine  due  on  the  admission  in 
the  case  of  a  copyhold  to  which  an  infant  has  been  admitted,  unless 
they  have  elected  to  waive  or  disagree  the  purchase  altogether,  either 
during  infancy  or  at  full  age,  at  either  of  which  times  it  is  compe- 
tent for  an  infant  to  do  so."  * 

On  the  same  principle,  where  an  infant  held  himself 
out  as  a  partner,  until  he  came  of  age,  and  then  though 
ceasing  to  act  as  partner  did  nothing  to  disaffirm  the 


2Boyden  v.  Boyden,  9  Mete.  619;  Delano  Powers.  48  N.  Y.  28,  3  Am.  Rep.  654;  Callis 

V.  Blake,    11    Wend.   85.  86  Am.  Dec.  617;  v.  Day,  38  Wis.  648;  Hook  v.  Donaldson,  9 

Alexander  v.  Heriot.  Bail.  (Eg.)  223;  Thorn-  Lea  66;  ElUs  v.  Alford,  64  Miss.  8;  Evelyn 

asflon  V.    Boyd,    18   Ala.   419;  Aldrich   v.  v.  Chichester.  8  Burr.  1717;  Armfield  v. 

Grimes,  10  N.  H.  194;  McKamy  v.  Cooper,  Tate,  7  Ired.  (L.)  268;  Middlcton  v.  Hosre, 

81  Ga.  679;  Cheshire  v.  Barrett,   4  McCord  5  Bush  478.    What  is  a  reasonable  time  de- 

241,  17  Am.  Dec.  786;  Eubanks  v.  Peak,  2  pends  upon  the  circumstance  of  each  case. 

Bail.  (L.)  497:  Lawson  v.   Lovejoy,  8  Me.  Green    v.    Wilding,    59    Iowa  679,  44  Am. 

406,  28  Am.  Dec.  528;  Boody  v.  McKenney,  Rep.  696.    A  delay  of  two  years  has  been 

23  Me.  517;  I>eason  v.  Boyd,  1  Dana  45;  held  unreasonable.    Wright  v.   Germain, 

Shropshire  v.  Burns,  46  Ala.  108;  Minock  v.  21  Iowa  685.    So  has  four  months.    Stdut 

Shortridge,  21  Mich.  304.  v.  Merrill,  85  Iowa  47. 

'Roberts  v.  Wigffin,  1  N.  H.  73,  8  Am.  *  North    Western,   etc.,  R.  Co.  v.  Mc- 


'Roberts  v.   Wiggin,  1  N.  H.  78,  8  Am.  «Nortli    western 

Dec.  88;  Boody  v.  MeKenney,  28  Me.  617;       Michael,  6  E^x.  114. 
Baker   v.    Kennett.   54   Mo.  82;  Walsh  v. 
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partnership  he  was  held  liable  for  debts  which  accrued 
after  he  became  of  aga     Said  the  court : 

"The  Infant  by  holding  himself  out  as  a  partner,  contracted  a 
continual  obligation  and  that  obligation  remains  till  he  thinks  proper 
to  put  an  end  to  it  .  .  .  .  If  he  wished  to  be  understood  as 
no  longer  continuing  a  partner,  he  ought  to  have  notified  it  to  the 
world."* 

In  regard  to  conveyances  of  land  made  by  an  infant 
it  is  well  settled  that  one  holding  lands  under  an  in- 
fant's deed  has  a  good  title,  subject  to  be  defeated  only 
by  the  infant's  disafltonance  of  the  deed.*  Disafllrm- 
ance  of  the  deed  must  be  made  within  a  reasonable  time 
after  the  infant  reaches  his  majority ;  but  what  is  a  rea- 
sonable time,  and  whether  there  is  any  limit  other  than 
the  statute  of  limitations,  is  a  question  upon  which  the 
authorities  are  in  conflict.  In  some  States  the  infant 
must  avoid  a  deed  of  his  lands  within  a  reasonable  time 
after  attaining  his  majority  or  he  will  be  bound  by  his 
acquiescence.^  But  the  rule  in  most  of  the  States  is 
that  the  infant  is  not  barred  by  mere  acquiescence  tor  a 
shorter  period  than  that  prescribed  by  the  statute  of 
limitations.® 


sGoode  V.  Harrison,  6  B.  &  Aid.  169. 

«Hayne8  v.  Bennett,  6.1  Mich.  16;  Green 
V.  Green,  89  N.  Y.  568;  Irvine  v.  Irvine,  9 
Wall.  617:  Scranton  v.  Stewart.  58  Ind.  68; 
Goodnow  v.  Empire  Lumber  Co.,  3!  Minn. 
468;  Veal  v.  Forston,  57  Tex.  482;  Illinois, 
etc.,  V.  Bonner,  75  111.  615. 

7  Hastings  v.  Dollarhide,  24  Cal.  196; 
Kline  v.  Beebe,  6  Conn.  494;  Wallace's 
Lessee  v.  Lewis,  4  Harr.  (Del.)  76;  Nathans 
V.  Arkwrijfht,  69  Ga.  179;  Keil  v.  Healy,  84 
111.  104,  86  Am.  Rep.  434;  Sims  v.  Bardoner, 
86  Ind.  87,  44  Am.  Rep.  268;  Goodnow  v. 
Empire  Lumber  Co.,  81  Minn.  468,  47  Am. 
Rep.  798-  0*Brien  v.  Gaslin,  20  Neb.  347; 
Scott  v.  Buchanan.  11  Humph.  468,  Bing- 
ham v.  Barley,  66  Tex.  281,  40  Km.  Rep. 
801;  Bigelow  v.  Kinney,  8  Vt.  863,  21  Am. 
Dec.  689. 

>  Davis  v.  Dudley,  70  Me.  236,  35  Am. 
Rep.  818;  Prout  v.  Wiley,  28  Mich.  164; 
Baker  v.  Kennett,  64  Mo.  82:  Heeth  v.  Car. 
Mar.  and  Dock  Co.,  66  Md.  207;  Goodnow 
•V.  Empire  Lumber  Co..  82  Minn.  468, 47 
Am.  Rep.  798;  Richardson  v.  Pate,  98  Ind. 
423:  Bingham  v.  Barley,  66  Tex.  281;  Sims 
V.  Everhardt.  102  U.  S.  300;  Tucker  v. 
Moreland,  10  Pet.  69, 1  Am.  Lead.  Cas,  224; 
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McCarthy  v.  Nicroai.  72  Ala.  882,  47  Am. 
Rep.  418:  Steele  v.  Harris,  51  Ark.  294; 
Haflfert  v.  Miller,  86  Ky.  572;  Allen  v. 
Poole.  64  Miss.  323;  Peterson  v.  Laik,  24 
Mo.  641,  69  Am.  Dec.  441;  Green  v.  Green, 
69  N.  Y.  668,  26  Am.  Rep.  288;  Hoyle  v. 
Stowe,  2  Dev.  &  B.  820:  Cresinger  v.  Welch, 
16  Ohio  166,  45  Am.  Dec.  566;  Birch  v.  Lin- 
ton,  78  Va.  584,  49  Am.  Rep.  381 ;  Gillespie 
v.  Bailey,  12  W.  Va,  70,  29  Am.  Rep.  445: 
Bagley  v.  Fletcher,  44  Ark.  168;  Petty  v. 
Roberts,  7  Bush  410;  Brantley  v.  Wolf,  60 
Miss.  420:  Wilson  v.  Branch,  77  Va.  65,  46 
Am.  Rep.  709.  But  lapse  of  time  taken  in 
connection  with  other  circumstances,  as 
retention  of  the  consideration  by  the 
grantor  after  coming  of  age,  standing  by 
and  seeing  improvements  made  upon  the 
land  and  the  like,  may  amount  to  a  ratifica- 
tion or  estop  the  grantor  from  avoiding  the 
deed.  Irvine  v.  Irvine,  9  Wall.  617;  Davis 
V.  Dudley,  70  Me.  236.  86  Am.  Rep.  818; 
Wallace  v.  Latham,  52  Mich.  291;  Allen  v. 
Poole,  54  Miss.  828;  Thomas  v.  Pullis,  56 
Mo.  211;  Drake  v.  Ramsey,  5  Ohio  251; 
Cresinger  v.  Welch.  16  Ohio  156,  46  Am. 
Dec.  566;  Birch  v.  Linton,  78  Va.  584.  49 
Am.  Rep.  881;  Gillespie  v.  Bailey,  12  W. 
Va.  70,  29  Am.  Rep.  445. 
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CH.  v.]  THE  PARTIES.  §  152 

§152.     Effect  of  Disaffirmance. 

The  disafl&rmance  of  an  infant's  contract  annuls  or 
renders  it  void  on  both  sides  ah  initio}  Therefore  if  a 
grantor  disaflarms  a  deed  executed  during  infancy  he 
may  charge  the  grantee  for  rents  during  the  entire  time 
that  he  occupied  the  land,  claiming  under  the  deed.*  If 
the  possession  of  his  real  estate  haa  passed  from  him, 
the  title  is  revested  in  him  by  the  disaffirmance  and  he 
can  without  any  doubt  recover  the  land  if  it  is  still  in 
the  hands  of  the  party  who  contracted  with  him,  and  if 
it  has  been  transferred  even  to  a  bona  fide  purchaser  for 
value  he  may,  as  we  have  seen,  still  recover  it  If  he 
sells  his  real  property  but  has  retained  possession,  no 
affirmative  action  on  his  part  is,  of  course,  required.  If 
he  sells  and  delivers  his  personal  property  the  title  is 
likewise  revested  in  him  on  disaffirming  the  contract, 
and  he  is  entitled  to  the  property  in  whosesoever  hands 
it  may  be  and  may  retake  the  same  and  may  maintain 
an  action  of  replevin  or  trover  for  it.^ 

Where  services  have  been  performed  by  a  minor  in 
partial  or  entire  execution  of  an  express  contract,  and 
he  avoids  it,  hje  may  recover  the  value  of  the  services 
rendered.* 

If  the  infant  has  received  no  benefit  from  the  contract 
he  may  on  disaffirming  it  recover  back  any  money  which 
he  may  have  paid,  and  he  has  the  same  right  when  he 
restores  or  offers  to  restore  property  obtained  by  him 
by  virtue  of  the  contract.*^     Restoration  is  not  necessary 

iBoyden  v.  Boyden,  9  Met.  619;  Mustard  Whitmarsh  v.  Hall,  8  Denio  376;  Dcrochcr 

V.  Wohlford*8  Heirs,  16  Gratt.  329,  76    Am.  v.  Continental  Mills,  58  Me.  217;  Vehue  v. 

Dec.  209;  French  v.  McAndrew,  61    Mass.  Pinkham,  60  Me.  142;   Ray  v.  Haines,  62 

187;  Rice  V.  Boyer,  108    Ind.    472,  58    Am.  111.  486. 

Rep.  68;  Hoyt  v.  Wilkinson,  67  Vt.  404.  s  McCarthy  v.  Henderson,  188  Mass.  310; 

2 French  v.  McAndrew,  61  Miss.  187.  Robinson  v.  Weeks.  56  Me.  102;  ShurtleflE 

aShipman  v.  Horton,  17  Conn.  481;  Bail-  v.  Millard.  12  R.  I.  272,  84  Am.   Rep.  640; 

ey  V.  &^berger.  11  bI  Mon.    118;   'Towle  IS^^^i^Jn^^^^jS.^^"'  „^s^f*„^,':J^ 

£h?t'e^n  ^^^ich"?*  «^--"*^^^'^   -        ?{l7an^derllS7Ad''l(;S,°"6S-  f^\  ^89; 
Chittendon,  74  Mich.  OW.  Sparman  v.  Keim,  8:^  N  Y.  345;   Heith  v. 

♦Gaifney     v.    Hayden,   110  Mass.    187;       Stevens,  48  N.  H.  251. 
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however  if  the  property  has  been  taken  from  him  either 
by  the  vendor  or  some  third  person.* 

And  he  is  bound  to  restore  if  it  is  in  his  power  to  do 
soJ  But  where  he  has  during  minority  wasted  or 
squandered  the  consideration,  he  is  not  required  to  re- 
turn an  equivalent,  for  otherwise  his  privil^e  would 
fail  to  protect  him  when  most  needed.  It  is  to  guard 
against  the  improvidence  which  is  incident  to  his  imma- 
turity that  the  privilege  of  avoiding  his  contracts  is 
allowed.® 

§153.     Plea  of  Infancy  Personal  to  Infant. 

Infancy  is  a  personal  privilege  of  which  no  one  is 
permitted  to  take  advantage  except  the  infant  himself,^ 
and  hence  a  stranger  to  the  contract  can  not  assert  that 
it  is  not  binding  because  entered  into  by  an  infant.*. 


•Whitcomb  v.  Joslyn,  51  Vl.  79,  81  Am. 
Rep.  678;  Lemmon  v.  Beeman,  45  Ohio  St. 
605. 

'Brandon  V.  Brown.  106111.  619;  Whit- 
comb V.  Joslyn,  61  Vt.  79,  81  Am.  Rep.  678; 
Lemmon  v.  Beeman,  46  Ohio  St.  506;  Carr 
V.  Clough,  26  N.  H.  280,  69  Am.  Dec.  846; 
Manninfif  v.  Johnson,  26  Ala.  446*  62  Am. 
Dec.  732;  Green  t.  Green,  69  N.  Y.  658, 
S5  Am.  Dec.  238;  Miller  v.  Smith, 26  Minn. 
248.  37  Am.  Rep.  407;  St.  Louis,  etc.,  R. 
Co.  V.  Hiegins,  44  Ark.  298;  Craig  v.  Van 
Bibber,  100  Mo.  584;  Carey  v.  Burton,  32 
Mich.  80;  Mustard  v.  Wohlford's  Heirs,  15 
Gratt,  829.  76  Am.  Dec.  209;  Gillespie  v. 
Bailey,  12  W.  Va.  70,  29  Am.  Rep.  446. 

>Chandler  v.  Simmons,  97  Mass.  608;  Mc- 
Carty  v.  Henderson,  188  Mass.  810;  Whit- 
comb V.  Joslyn,  51  Vt.  79;  Green  v.  Green, 
•69  N.  Y.  658;  Eureka  Co.  v.  Edwards,  71 
Ala.  248.  46  Am.  Rep.  814;  Fercuson  v. 
Bobo,  64  Miss.  121;  Lemmon  v.  Beeman, 
46  Ohio  St.  606;  Paul  v.  Smith,  41  Mo. 
<App.)284;  Reynolds  V.  McCurry,  100  111. 
866;  and  see  cases  cited  in  last  note.  Cases 
may  be  found  in  the  books  where  it  is 
laid  down  on  the  one  side  that  an  infant 
cannot  avoid  bis  contract  and  recover  back 
his  money  or  pro|>erty  without  offering  to 
restore  Che  consideration  which  he  re- 
ceived (Rice  V.  Butler,  160  N.  Y.  678,  65  N. 
E.  Rep.  275,  reversing  same  case.  49  N.  Y. 
(Supp.)  494;  Johnson  v.  Ins.  Co.,  66  Minn. 
365,  and  such  is  the  rule  under  the  English 
sutute.  Valentine  v.  Canali,  24  Q.  B.  D. 
167.),  and  on  the  other  hand  that  the  infant 
may  disaffirm  and  recover  back  without 
any  condition  as  to  restoring  the  consid- 
-eration  received  by  him.    Napier  v.  Chap- 
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pell,  62  S.  W.  Rep.  21  (Ky.).  Sec  the  cases 
collected  in  note  in  18  Am.  St.  Rep.  687- 
674.  Neither  of  these  rules  can  sUnd  with 
the  law  as  laid  down  in  the  text,  which  is 
supported  by  the  best  considered  of  the 
adjudications  on  the  question.  In  Gillis  v. 
Goodwin,  I90  Mass.  140,  61  N.  E.  Rep.  818, 
an  infant  had  purchased  a  bicycle  on  time 
payments.  After  using  the  bicycle  (which 
was  not  a  necessary)  K>r  some  time  he  dis- 
affirmed the  contract  and  sued  for  the 
money  he  had  paid.  It  was  held  that  he 
could  recover  and  that  the  defendent  was 
not  entitled  to  anything  for  the  rent  and 
use  of  the  bicycle  while  it  was  being  used 
by  the  infant.  Rice  v.  Butler,  supra,  is 
squarely  in  conflict  with  this   decision. 

1  Shropshire  v.  Burns,  46  Ala.  106;  Has- 
tings y.  Dollarhide,  24  Cal.  196;  Fraxier  v. 
Massey,  14  Ind.  882;  Beeler  v.  Bultliit,  8  A. 
K.  Marsh,  280. 18  Am.  Dec.  161;  Hardy  v. 
Waters.  38  Me.  450;  Nightingale  v.  Withing- 
ton,  16  Mass.  272,  8  Am.  Dec.  101;  Mona- 
jfhan  v.  Agricultural  F.  Ins.  Co.,  58  Mich. 
228:  Voorhecsv.  Wait,  16  N.  J.  (L.)  848; 
Beardsley  v.Hotchkiss,96N.Y.  201;Kuns*s 
Exrs.  V.  Younff,  84  Pa.  St.  60;  McGill  v. 
Woodward,  8  Brev.  401;  White  v.  Flora,  2 
Over.  496;  Harris  v.  Musgrove,  69Tex.  401. 

t  Baldwin  v.  Rosier.  1  McCrary,  884; 
Trustees  of  LaGran^ire  Collegiate  Institute 
v.  Anderson,  68  Ind.  867.  80  Am.  Rep.  224; 
Ridireley  v.  Crandall,  4  Md.  486; Thompson 
V.  Hamilton,  12  Pick.  426.  28  Am.  Dec.  619; 
Mansfield  v.  Gordon,  144  Mass.  168;  Holmes 
V.  Rice,  45  Mich.  142;  Griffith  v.  Schwender- 
man,  27  Mo.  412;  Roberts  v.  Wiggin,  1  N. 
H.  73,  8  Am.  Dec.  38. 
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The  maker  of  a  promissory  note  can  not  avoid  payment 
to  the  indorsee  on  the  ground  that  the  indorser  is  a 
minor;®  in  an  action  for  enticing  away  the  plaintiflE^s 
servant,  it  is  no  defense  that  the  contract  of  service  was 
not  binding  because  the  servant  was  an  infant.*  And  a 
conveyance,  mortgage,  assignment  or  other  transfer  of 
property  by  an  infant  can  not  be  attacked  afi  invalid  by 
his  creditors  on  the  ground  of  infancy.^ 

In  case  of  the  minor's  death,  insanity,  or  other  disa- 
bility rendering  him  incapable  of  exercising  the  right 
of  election,  his  contract  may  be  avoided  or  confirmed  by 
his  heirs,*  personal  representative,"^  or  conservator.* 
But  the  guardian  of  a  minor  can  not  avoid  or  confirm 
his  ward's  contracts,  for  the  reason  that  the  election, 
whether  to  avoid  or  confirm,  is  reserved  to  the  minor 
until  he  comes  of  age,  and  a  previous  determination  of 
his  right  by  the  guardian  would  be  inconsistent  with 
such  a  privilege  in  the  ward.* 

And  the  contract  is  binding  on  the  other  party,  if  he 
be  an  adult,  if  the  infant  elects  not  to  avoid  it.*^  Hence 
while  the  promise  of  an  infant  to  marry  is  not  binding 
upon  him,"  yet  the  adult  party  to  the  contract  is  bound, 
and  therefore  the  infancy  of  the  plaintiff  is  no  defense 
to  an  action  for  breach  of  promise  against  the  adult." 

*  Nightingale  v.    Withinfjrton,  16  Mais.       34  Cal.  196. 

Ifn,  8  Am.  Dec.  101.  s  Chandler  v.  Simmons,  rt  Mass.  608, 93 

«  Keane  v.  Boycott,  S  H.  Bl.  611.  Am.  Dec.  117. 

s  Kendall  v.  Lawrence,  22  Pick.  640:  Ro-  *  Chandler  ▼.  Simmons,  97  Mass.  611,  93 

berts  V.  Wiggrin,  1  N.  H.  73.  8  Am.  Dec.  88;  Am.  Dec.  117;     Crymes  v.  Day,  1  Bailey 

Letter  v.  Foxier,  2  Hill  (Eq.)  689;   Riley  (L.)  820. 

<Eq.),  76.  10  Chicago,  etc.,  R.  R.  v.  Lammert,  19 

•  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  111.  App.  186;  Johnson  v.  Rockwell,  12  Ind. 
«86, 19  Am.  Dec.  71;  Levering  v.  Hcighe,  2  76;  Cannon  v.  Alsbury,  1  A.  K.  Marsh.  76, 
Md.  Ch.  81,  3  Md.  Ch.  866;  Dominick  v.  10  Am.  Dec.  709;  Arnous  v.  Lesasder,  10 
Michael,  4  Sand.  874;  Hardy  v.  Waters,  38  La.  692,  29  Am.  Dec.  170;  Oliver  v.  Houdlet, 
Me.  460;  Hill  v.  Keyes,  10  Allen,  268;  111.  18  Mass.  237,  7  Am.  Dec.  184;  Monaghan  v. 
Land  A  Loan  Co.  v.  Bonner,  76  111.  315:  Agricultural  Fire  Ins.  Co..  63  Mich.  338: 
Bozeman  v.  Browning,  31  Ark.  864;  Veal  Voorhees  ▼.  Wait,  16  N.J.  (L.)348:  Wil- 
V.  Fortson,  67  Tex.  4W;  Austin  v.  Charles-  lard  v.  Stone,  7  Cow.  22  17  Am.  Dec.  496; 
town  Female  Sem..  8  Met.  196.  Crymes  v.  Dsly,  1  Bail.  (L.)  320;  Harris  v. 

7  Hussey  V.  Jewett,  9  Mass.  100;  Breck-  ^"^°''!* '^^If /^l*    ,.    ^    .«, 

<nridge  v.  Ormsby,  1  J.  J.  Marsh.  286,  19  *  *  Rush  v.  Wick,  81  Ohio  St.  621. 

Am.  Dec.  71;  Ferguson  v.  Bell's  Admr..  17  if  Holt  v.  Ward  Clarencieux,  2  Strange, 

Mo.  347:  Shropshire  v.  Bums,  46  Ala.  108;  987;  Cannon  v.  Alsbury,  1  A.  K.  Marsh,  76, 

Hardy  v.  Waters,  88  Me.  460;  Bozeman  v.  lo  Am.  Dec.  709;  Hunt  v.  Pcakc,6  Cow.  475, 

Browning,  81  Ark.  864;  Tillinghast  v.  Hoi-  16  Am.  Dec.  176;  Wlllard  v.  Stone,  7  Cow. 

4>rook,  7  R.  I.  280;  Hastings  v.  Dollarhide,  22, 17  Am.  Dec.  496. 
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§  154  THE   PARTIES.  [PART  I. 

§154.     Torts  Contracted  with  Contracts. 

As  infancy  is  no  defense  to  an  action  of  tort,  it  has 
been  sometimes  attempted  to  hold  the  infant  liable  on 
his  contract  by  framing  the  petition  in  tort  for  negli- 
gence or  fraud.  But  it  is  well  settled  that  a  breach  of 
contract  may  not  be  treated  as  a  wrong  so  as  to  make 
the  infant  liable;  the  wrong  must  be  more  than  a  mis- 
feasance in  the  performance  of  the  contract,  and  must 
be  separate  from  and  independent  of  it.^  Therefore  an 
infant  is  not  liable  to  an  action  for  fraudulently  rep- 
resenting himself  to  be  of  full  age  and  thereby  inducing 
the  plaintiff  to  contract  with  him,^  nor  for  fraudulently 
selling  property  of  another  as  his  own,^  nor  for  a  fraud- 
ulent warranty,  representation  or  concealment  on  the 
sale  of  a  chattel  as  to  its  condition  or  quality.*  And  an 
infant  is  not  liable  for  damages  caused  by  his  negligent 
performance  of  his  contract.*^ 

So  an  infant  who  hires  a  chattel  is  not  liable  for 
any  nonfeasance,  or  want  of  or  failure  to  use  care  and 
skill  so  long  as  he  keeps  within  the  terms  of  the  bail- 
ment, yet  if  he  departs  from  the  object  of  the  bailment 
and  uses  the  article  for  a  different  purpose  than  that 
for  which  it  was  hired,  he  is  liable  as  for  a  conversion, 
and  if  he  injures  the  chattel  by  any  willful  and  positive 


I  Giison  V.  Spear,  38  Vt.  311,88  Am.  Dec.  3  Doran  v.  Smith,  49  Vt.  868.  Where  an 

C60:  Homer  v.  Thwimf,  8  Pick.  492;  Eaton  infant,  by  falsely  representing  himself  to 

V.  Hill,  60  N.  H.  286,  9  Am.  Rep.  189;  Free-  be  of  full  age.  induces  another  to  sell  him 

man  v.  Roland,  14  R.  I.   39;    Penrose   v.  goods,  the  seller   cannot  maintain   trover 

Curren,  8  Rawle,  851;  Mathews  v.  Cowan,  against  him  for  the  goods.  Slayton  v.  Bar- 

59  111.  341;    Stud  well  v.  Shapter,  64   N.  Y.  ry,  175  Mass.  518,  66  N.  E.  Rep.  674. 

249;  Fitu  V.  Hall,  9  N.  H.  44^1.  4  West  v.  Moore,  14  Vt.  447,  89  Am.  Dec. 

a  Curtin  v.  Patton,  11  S.  &  R.  809;  Hom-  286;  Gilson  v.  Spear,  88  Vt.  311, 88  Am.  Dec. 

er  V.  Thwinff,  3  Pick.  492;  Conrad  v.  Lane,  659;  Prescott  v.  Morris.  82  N.  H.  101;  Hew- 

26  Minn.  889,  87  Am.  Rep.  412;  Burley  v.  itt  v.  Warren.  10  Hun  660.  Contra,  Rice  v. 

Russell,    10  N.  H.    184,  34    Am.  Dec.  146:  Boyer,  108  Ind.  472,  58  Am.  Rep.  53;  Wood 

Watson  V.  Billings,  38  Ark.  278, 42  Am.  Rep.  v.  Vance,  1  N.  &  Mc.  197. 

1;  Nest  V.  Jewetl,  61  Vt.  501.  Contra,   Kil-  s  l-nninirs  r    RnnHall  RT    R    »«•  Eat- 

SSft  !;  ^f:S"S'f  '^l*-  ^U  ■*"«  '•  ^^"'  o"  V    h"!"*^  N*H    mVA»:  ^h^- 

108  Ind.  47»,  68  Am.  Rep.  63.  Lowery  v.  Cate,  M  S.  W.  Rep.  1018  (Tenn.). 
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act,  he  is  responsible  in  damages,  for  the  injury.® 
Therefore  where  an  infant  hired  a  horse  expressly  for 
riding  and  not  for  jumping,  and  then  lent  it  to  a  friend 
who  jumped  the  horse  and  killed  it,  he  was  held  liable; 
for  "what  was  done  by  the  defendant  was  not  an  abuse 
of  the  contract,  but  was  the  doing  of  an  act  which  he 
was  expressly  forbidden  by  the  owner  to  do  with  the 
animal."^  Where  an  infant  hired  a  horse  and  wagon 
from  a  keeper  of  a  livery  stable  to  go  to  a  designated 
place,  and  drove  beyond  the  place  and  in  another  direc- 
tion, and  injured  the  horse,  the  infant  was  held  liable.® 
And  an  infant  is  liable  for  money  or  goods  intrusted  to 
^nd  embezzled  by  him^  and  for  money  or  the  proceeds 
of  property  stolen  by  him.^^ 

(F) 

MARRIED  WOMEN. 

§155.    Property  Rights  of  Wife  at  Common  La/w. 

At  common  law  a  married  woman  (except  in  a  few 
special  cases)  ^  was  not  capable  of  making  a  valid  con- 
tract, and  was  therefore  not  liable  on  any  agreement 


•  Homer  v.  Thwin^,  8  Pick.  492;  Ray  v.  Gregory  v.  Pierce,  4  Mete.  478;  Rhea    v. 

Tubbs,  50  Vt.  688,  28  Am.  Rep.  510;  Baton  Renner,  1  Pet.  105;  Musick  v.  Dodson«   76 

r.  Hill,  60  N.  H.  289, 9  Am.  Rep.  189;  Camp-  Mo.  624;  Blumenberflr  y.   Adams,   49   Gal. 

bcU  V.  Stakes,  2  Wend.  137,  19  Am.  Dec.  808:  Ayer  v.  Warren,  47  Me.  217;  Clark   v. 

561.  Valentine,  41  Ga.  148;  Rosenthal    ▼.    May- 

7  Jenninjf*  V.  RandaU,  supra.  ?"/»>.  ^tP^^ii^i-  ^^'    *•    ^^^^^  i?«  "" 

.1.         "^        _,     ^,.„,oft^.        u  lation  of  husband  is  put  an  end  to   by   di- 

M,    ^^^^'^^^  ^]^£  U  ?r-  y^'b^^^'iS"  vo'c*  o'  a  Judicial   separation.      Pollock, 

111  V.  While.  68  Neb.  22,  78  N.  W.  Rep.  869.  88;  Anson  Contr.  118.  T  A  married  wo^ 

9  Peis^ne  v.  Sutcliffe,  4  McCord  887,  17  man  mif^ht  acquire  contractual  rights  by 
Am.  Dec.  756.  See  Penrose  v.  Curren,  3  reason  of  personal  services  rendered  by 
Rawle,  861, 24  Am.  Dec.  866.  her,  or  of  the  assignment  to  her  of  a  chose 

10  Shaw  V.  Coffin,  58  Me.  254,4  Am.  '".*£^;?."-,  In  such  cases  the  husband 
Rep^  290;  Elwell  v.  MarUn,  e^  Vt^  il7  rhS'«LtS?2"a^*c;SSg^ThT^fe,"#u'^^^^^^^ 

1  These  c^sm  were:    1.    The  wife  of  one  less  he  did  this  by  some  act  indicating  an 

cm  ly  dead--i.e.,  outlawed  or  under  con-  intention  to  deal  with  them   as   his,    they 

viction  of  felony,  miffhl  contract,  sue  and  did  not  pass,  like  other  personalty  of   the 

be  sued  as  a  feme  soTe^  PoUock  Contr.   81.  ^ife,    into   the  estate   of   the   husband. 

2.    Where  the  husband  was  neTcr  within  xhey  survived  to  the  wife  if   she   ouUived 

theSuteor  lusgone   beyond   the  juris-  her  husband,  or  passed  to  her   represcnla- 

<liaion    intending    to   desert    the     wife.  tives  if  she  died  in  his  lifetime.      Lawson, 
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which  she  might  enter  into.^  By  marriage  the  husband 
became  entitled  to  the  rents  and  profits  of  all  real  es- 
tate owned  by  the  wife  at  the  time  of  the  marriage,  and 
of  all  such  as  might  come  to  her  during  coverture,*  and 
if  a  child  was  born  of  the  marriage  his  ^interest  lasted 
for  the  whole  of  his  life  whether  his  wife  survived  him 
or  not.*  As  to  the  personal  property  of  the  wife  in  her 
possession,  the  husband  became  entitled  at  once  on  the 
marriage  to  it  absolutely.  He  might  dispose  of  it  as  he 
saw  fit  during  his  life,  whether  with  or  without  his 
wife's  consent;  he  might  bequeath  it  by  will;  and  after 
his  death  such  property  was  regarded  as  assets  of  his 
estate,  the  title  passing  to  his  executors  and  administra- 
tors to  the  exclusion  of  the  wife,  though  she  survived 
him.*  And  the  wife's  earnings  belonged  to  the  hus- 
band f  and  so  did  real  estate  purchased  with  the  wife's 
earnings  during  coverture.'' 

§156.    Her  Separate  Estate,  in  Equity. 

But  whenever  the  husband  or  his  representative  was 
forced  to  seek  the  aid  of  a  court  of  chancery  to  recover 


Rights,  Rem.  &  Pr.,  $  783.  5.  By  the 
custom  of  London  a  wife  could  be  a  sole 
trader  on  her  own  account,  and  could 
make  valid  contracts  in  her  trade.  This  is 
the  basis  of  the  sututory  law  in  several 
states,  giving  the  wife  power  to  trade  on 
her  own  account,  and  securing  to  her  the 
profits  of  the  business  to  her  sole  and  sep- 
arate use.    See  article  21  Cent.  L.  J.  47. 

sLawson  Rights,  Rem.  &  Pr.  S  747; 
Schouler  H.  &  W.  96;  Tobey  v.  Smith.  16 
Gray  535;  Lee  v.  Lanahan,  58  Me.  478; 
Burton  v.  Marshall,  4  Gill.  487.  45  Am. 
Dec.  171;  Palmer  v.  Oakley.  2  Doug.  183, 
47  Am.  Dec.  41;  Harris  v.  Taylor,  SSneed 
536,  67  Am.  Dec.  576;  Tracy  v.  Keith.  11 
Allen  214.  A  husband  and  wife  cannot 
contract  with  each  other  at  common  law. 
Hendricks  v.  Isaacs,  117  N.  Y.  411, 15  Am. 
Rep.  524. 

sBowie  V.  Stonestreet,  6  Md.  418,  61  Am. 
Dec.  818;  Harrod  v.  Myers,  21  Ark.  592, 
76  Am.  Dec.  409. 

♦  Schouler  H.  &  W.  167. 

s  Kent^s  Com.  148;  Bingham  on  Infancy 
and  Coverture,  808;  Legg  v.  Legg,  8 
Mass.  09;  Lamphir  V.  Greed,  8  Ves.  599; 
Winslow  V.  Crocker,  17  Me.  29;  Hoskins  v. 
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Miller.  2  Dev.  860;  Hyde  v.  Stone,  9  Cow. 
280, 18  Am.  Dec.  601:  Morgan  v.  Thames 
Bank,  14  Conn:  99;  Hawkins  v.  Craig,  6 
T.  B.  Mon.  257;  Caflfey  v.  Kelly,  1  Busb. 
Eq.  48;  Skillman  v.  Skillman.  13  N.  J.  Eq. 
408;  Hopkins  v.  Carey,  28  Miss.  54;  Crop- 
scy  V.  McKinney,  30  Barb.  47;  Carleton  v. 
Lovejov,  54  Me.  445;  Bell  v.  Bell,  37  Ala. 
536, 79  Am.  Dec.  78. 

«  McDavid  v.  Adams,  77  111.  156;  Bucher 
v.  Ream,  66  Pa.  St.  421:  Yopst  v.  Yopst. 
51  Ind.  61;  Gould  v.  Carleton,  55  Me.  611. 
Reynolds  v.  Robinson,  64  N.  Y.  886;  Pres- 
cott  V.  Brown,  28  Me.  805,  39  Am.  Dec. 
628;  McLemore  v.  Pinkston,  81  Ala.  286, 
68  Am.  Dec.  167;  Belford  v.  Crane,  16  N- 
T.  Eq.265,  84  Am.  Dec.  155;  Hoyt  v. 
White,  46  N.  H.  265;  Raybold  v.  Raybold» 
20Pa.  St.  808:  Stinson  v.  White,  20  Wis. 
562;  Jonesv.  Reid,12W.  Va.  850,  29  Am. 
Rep.  455;  Hamilton  v.  Booth,  56  Miss.  60, 
80  Am.  Rep.  500;  Lyme  v.  Riddle,  88  N.  C 
468:  437;  Gorman  v.  Wood,  73  Ga.  870; 
Skillman  v.  SkiUman,  15  N.  J.  Eq.  478,  82 
Am.  Dec.  279. 

7Crameriv.  Reford  ,  17  N.  T.  (Eq.)  867, 
90  Am.  Dec.  594;  Bynum  v.  Frederick,  81 
Ala.  489. 
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CH.  v.]  THE  PARTIES.  §  15& 

his  wife's  property,  i.  e.,  to  reduce  it  into  his  possession, 
the  court  obliged  him  to  set  apart  a  portion  for  the  sep- 
arate benefit  of  herself  and  her  children  and  this  was 
called  the  wife's  equity  to  a  settlement.^  And  finally  it 
was  held  that  not  only  when  the  husband  was  the  suitor, 
but  also  when  the  wife  alone  petitioned  for  it,  a  court  of 
equity  would  grant  her  the  right  to  her  equity  to  a  set- 
tlement out  of  the  personalty  which  she  brought  to  her 
husband.^  Equity  considered  that  a  married  woman 
was  capable  of  possessing  property  to  her  own  use,  inde- 
pendently of  her  husband ;  and  the  court  of  chancery 
gradually  widened  and  developed  this  principle  until  it 
became  fully  settled,  that  however  the  wife's  property 
might  be  acquired,  whether  through  contract  with  her 
husband  before  marriage  or  by  gift  from  him  or  from 
any  stranger  independently  of  such  contract,  equity 
would  protect  it,  if  duly  set  apart  as  her  separate  es- 
tate.* Nor  was  the  interposition  of  a  trustee  essential ; 
the  court  would  even  hold  the  husband,  if  necessary,  a 
trustee  for  her.*  It  was  necessary,  however,  that  the 
property  conveyed  or  devised  to  the  wife  in  order  to  be 
held  by  her  as  separate  estate,  should  have  been  so  con- 
veyed or  devised  with  the  intention  of  being  held  by 
her  as  her  separate  property.  But  the  courts  looked  at 
the  intention  and  no  particular  form  of  words  was  nec- 
essary to  create  a  separate  estate.*^ 


12  Kent's  Coic.  187;  8  Story's  Eq.  Tur.  %  (Bq.)  452;  Carroll  v.  Lea,  3  Gill  &  J.  604,  81^ 

686;  Glen  v.  Fisher,  6  Johns.  Ch.  83, 10  Am.  Am.  Dec.  860;  Boykin  v.  Ciples,  8  Hill.  Ch. 

Dec.  810;  Helms  v.  Franciscus,  2  Bland  Ch.  900,  29  Am.  Dec.  67;  Hamilton  v.  Bishop,  8 

644,  20  Am.  Dec.  402:  Duvall  v.  Bank,  4  Yerg.  38,  29  Am.  Dec.  101. 

S"  *  h  2^'  ^  ^?-«P?S-  i"*'  1^"^,?-  » Ni*  V-  Bradley,  6, Rich.  (Eq.)  48:  Schou- 

Fltzpatrick,  1  Humph.  64,  84  Am.  Dec.  618.  ^^  ^^  Husband  and  WWe,  1$8;  Martin  t. 

2EUb«nkv.  Monulieu,  1  Smith's   Lead.  Bell,   9   Rich.    Eq.  42,  70  Am.   Dec.  200; 

Gas.  404.  Gaines   v.    Poor,   8  Met.  Ky.  808,  79  Am. 

»Schouleron  Husband  and    Wife,  191:  Dec.  669;  Fg^v.  Jones,  1  W.  Va    906,  91 

Beaufort  v.  Collier,  6  Humph.  487.  44  Am.  Am.  Dec.  8®;  Clark  v.  Peck,  41  Vt.  14^.  96 

Dm>  JI21  ^^-  Dec.  578;  Robinson  v.  Randolph,  91 

Ti     u      I-    u  II    «  ir      «mc    D  Fla.  629, 58  Am.  Rep.  699. 

«Rech  V.  Cockell,  9  Ves.  875;  Barron  t.  "^ 

Barron,  24  Vt.  875;  Steel  v.  Steel,  1  Ired. 
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§  157  THE  PABTIES.  [PART  1. 

§157.     Contracts  of  Wife  in  Equity. 

The  chancery  courts,  though  granting  and  recogniz- 
ing the  separate  estate  of  a  married  womaji,  for  a  long 
period  refused  to  grant  her  the  power  of  contracting 
debts  or  making  contracts  which  would  bind  her  sepa- 
rate property.  Eventually,  however,  being  pressed  by 
the  injustice  of  allowing  her  after  having  solemnly  and 
deliberately  entered  into  an  engagement  for  the  pay- 
ment of  money,  to  continue  in  the  enjoyment  of  her 
separate  property  without  paying  her  creditors,  the 
courts  at  first  ventured  so  far  as  to  hold,  that  if  she 
made  an  agreement  for  the  payment  of  money  by  a  writ- 
ten instrument,  with  a  certain  degree  of  formality  and 
solemnity,  as  by  a  bond  under  her  hand  and  seal,^  in 
that  case  the  property  settled  to  her  separate  use  should 
be  made  liable  to  the  payment  of  it;  and  this  principle 
was  subsequently  extended  to  instruments  of  a  less  for- 
mal character,  such  as  bills  of  exchange^  or  promissory 
notes,®  then  to  any  written  agreement,*  and  ultimately 
to  mere  verbal  agreements.^ 

This  rule  originating  with  the  English  courts  has 
been  generally  followed  in  the  United  States,  where  it  is 
held  that  unless  specially  restrained  by  the  instrument 
creating  the  separate  estate,  a  married  woman  is  with 
respect  to  that  estate  a  feme  sole  in  equity,  and  may 
dispose  of  the  estate  in  any  way  she  please ;  and  a  speci- 
fication in  the  deed  of  settlement  of  particular  modes 
in  which  she  may  dispose  of  the  estate  will  not  of  itself 
restrain  her  from  disposing  of  it  in  any  other  manner.® 

iHulme  V.  Tenant,  1  Smith's  Lead.  Cas.  Ired.  (Bq.)  Ill,  58  Am.  Dec.  398:  Patton  v. 

586;  Hcatley  v.  Thomas,  15  Ves.  59«.  Bank,  12  W.  Va.  687:  Radford  v.  Carwile, 

aStuart  v.  Kirkwall,  3  Madd.  887;  Owen  \^  W.  Va^72;  Johnson  v.  Cummins,  16  N. 

V.  Homan,4  H.  L.  Cas.  997;  McHenry  v.  L^^J^l  V,\  ^oo^^ovRl**^"  VP'  ^^f^^^  ^• 

Davis  L  k.  10  Eq.  88  Ward.  8  Allen  887,  86  Am.  Dec.  710;  Con- 
on  'i  •  /-I  t!  t»  \r^  OAK  c-  iJ  ^'•t  in  some  states.  Kwinfl^  v.  Smith.  8 
3Bulpm  V.  Clarke,  17  Ves.  865;  Field  v.  oesaus  417,  6  Am.  Dec.  667;    Lancaster  v. 

Sowle,  4  Russ.  112.  Dolan,  1  Rawle  281. 18  Am.  Dec.  685;  Short 

*  Master  v.  Fuller,!  Ves.  Jr.  515;  Murray  v.  Battle,  62  Ala.  466  Bressler  v.  Kent,  61 

V.  Barlec,  5  Mylne  &  K.  209;  Picard  v.  III.  426, 14  Am.  Rep.  67;  Metcalt  v.  Cook.  2 

Hine,  L.  R.  6  Ch.  App.  874.  R.  I.  866;  Doty  v.  Mitchell,  9  Sm.  &  M. 

sMatthewson*sCase,  L.  R.  Eq.788.  485;  Marshall  v.  Stephens,  8  Humph.  159, 

•Jaques  v.  Meth.  Epis.  Church,  17  Johns.  JJ  Am   Dec.  601;  Macher  v.  Burroughs,  14 

649,  8  Am.  Dec.  447;  Harris  v.  Harris,  7  0«'°  St.  619. 
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CH.  v.]  THE  PARTIES.  §  159 

§158.     The  Wife's  Statutory  Estate. 

Within  late  years  in  nearly  all  the  States,  statutes 
have  been  passed  making  sweeping  changes  in  the  prop- 
erty rights  of  married  women  and  their  power  to  make 
contracts.  These  statutes,  though  having  the  same  end 
in  view,  are  so  different  in  their  provisions  that  a  review 
of  them  in  this  place  is  impossible  and  the  statutes  them- 
selves and  the  construction  given  them  by  the  courts 
must  be  sought  in  the  special  text-books  on  the  law  of 
married  women.^  They  provide  generally  that  the  real 
and  personal  property  of  a  woman  owned  by  her  on  her 
marriage  shall  remain  her  separate  property  free  from 
the  interference  or  control  of  her  husband ;  that  all  real 
property  acquired  after  marriage  by  the  wife  either  by 
devise  or  descent,  by  purchase  or  gift,  by  her  own  labor 
or  by  any  other  manner,  shall  remain  her  sole  and  sep- 
arate property;  that  all  personal  property  acquired  In 
the  same  manner  shall  follow  the  same  rule,  and  that 
she  may  contract  for  all  purposes  and  sue  and  be  sued 
as  fully  as  an  unmarried  woman.^ 

§159.     Wife's  Contracts  for  ^^Necessaries/' 

The  wife,  as  agent  for  the  husband,  has  an  authority 
to  bind  the  husband  for  "necessaries"^   purchased  by 


1  Especially   the  works  of   Bishop   and  wife.    Hall  vs.  Weir,  1  Allen,  961;  Parke  v. 

Schouier.    See  also  Stewart  (Law  of  Hus-  Kleeber,  37  Pa.  St.  261:  Berah  v.  Warner, 

band  and  Wife,    1886),  and    Kelly  (Con-  47  Minn.  250,  60  N.  W.  Rep.  TT.  Food,  lodg- 

tracu    of   Married   Women,    1882).    The  inf^,  clothing,  fuel  and  washincr  are  within 

sututes  will    be   found    well  indexed   in  the  term.    So  is   furniture.    Hunt  v.  De- 

1  Stimson  Stat.  L.  6490  et  hec..  and  a  sum-  Blaquiere,  5  Bine.  660.    Jewelry  suitable 

mary  of  them  is  given  in  a  note  to  Kirk-  to  her  station  in  life.    Raynes  v.  Bennett, 

Bitrick  v.  Buford,  21  Ark.,  288,  in  76  Am.  114  Mass.  424.    Medicine  and  medical  at- 

ec.  887, 401.  tendance.    Mayhcw   v.  Thayer,   8   Gray, 

a  Wells  V.  Caywood,  8  Colo.  487.  J^J-  Carstens  v.  Hanselman,  61  Mich.  428, 

iT«.— ^«    d:«i,-     d A     o.     K  ^io  1  Am.  St.  Rep.  606;  Webber  V.  Spambake, 

iLawson   Rights.    Rem.  &     Pr.,  §  719.  g  Redf.  868;  Spawn  v.  Mercer,  sUlet.  357 

'•Neces»ries"a8  m  the  case  of  an  infant  Cothran  v.   Lee.  24  Ala.  380.    Dentistry. 

?*ul"**  y""*^<*^*r  necessary  to    her  Freeman  v.  Holies,  62  Ga.  666;  Gilman  v. 

health   and  comfort  having  regard  to  the  Andrus,  28  Vt.  241.  67  Am.  Dec.  718.    Ser- 

means  and  soaal  position  of  husband  and  ^ants.    Bazcley  v.  Fowler,    L.  R.  .3  Q.  B. 
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her.  But  it  must  be  borne  in  mind  that  this  agency  does 
not  arise  from  the  relation  of  the  parties  alone?  but 
must  be  founded  on  (1)  express  authority,  (2)  estoppel, 
or  (3)  necessity. 

1.  Where  the  husband  has  given  the  wife  express  au- 
thority to  purchase  necessaries  upon  credit,  here  of 
course  he  is  bound,  and  the  same  result  follows  where 
he  ratifies  her  contracts  made  without  his  authority.*^ 

2.  Where  the  husband  has  habitually  ratified  the 
acts  of  his  wife  in  pledging  his  credit,  he  can  not,  as  re- 
gards those  whom  he  has  induced  to  look  to  bim  for 
payment,  revoke  her  authority  without  notice. 

"If  a  tradesman  has  had  dealings  with  the  wife  upon  the  credit 
of  the  husband,  and  the  husband  has  paid  him  without  demur  in 
respect  of  such  dealings,  the  tradesman  has  a  right  to  assume,  in 
the  absence  of  notice  to  the  contrary,  that  the  authority  of  the  wife 
which  the  husband  has  recognized  continues.  The  husband's  quies- 
cence in  such  a  case  amounts  to  acquiescence,  and  forbids  his  deny- 
ing an  authority  which  his  own  conduct  has  invited  the  tradesman  to 
assume/  But  in  the  absence  of  such  authority  arising  from  con- 
duct the  husband  is  entitled  as  against  persons  dealing  with  his  wife 
to  revoke  any  express  or  implied  authority  which  he  may  have  given 


562.  A  horse  worth  $40,  for  the  exercise 
of  an  invalid  wife  of  a  miller  earning  i80 
a  month.  Cornelia  v.  Ellis,  11  111.684.  A 
piano.  Parke  v.  Kleeber,  37  Penn.  St.  241. 
But  the  following  are  not  "necessaries.*' 
Articles  beyond  the  husband*8  means  and 
his  place  in  society.  Caney  v,  Patton,  2 
Ashm.  140;  Phillipson  v.  Hayier,  L.  R. 
6  C.  P.  38.  The  services  of  a  quack  doc- 
tor. Wood  V.  O'Kelley  SCush.  406.  A  pew 
in  a  church.  St.  John's  Parish  v.  Brownson, 
40  Conn.  78.  16  Am.  Rep.  17.  £67  worth  of 
dry  Koods,  outfit  for  a  watering  place,  for 
a  wife  of  a  poor  barrister.  Atkins  v. 
Curwood.  7  C.  &  P.  759.  Bonnets,  laces, 
feathers  and  ribbons,  to  the  amount  ot 
£5,^^,  in  part  of  a  year.  Lane  v.  Iron- 
monger, 13  M.  &  W.  868.  Jewelry  for  the 
wife  of  a  special  pleader.  Monugue  v. 
Benedict,  3  B.  &  C.  631.  Passage  money 
to  enable  wife  to  Join  husband.  Knox  v. 
Bushell.  a  C.  &  B.  (N.  S.)  384.  A  pian. 
ette.  Chappell  v.  Nunn,  20  Alb.  L.  J.  18. 
£050  worth  of  foreign  birds  for  the  rich 
wife  of  a  poor  rector.  Freestone  v. 
Butcher,  6  C.  &  P.  648.  A  ball  dress  worth 
$80.  Sharpley  v.  Doutre,  4  Can.  Leg. 
News,   185.    Pipes,   tobacco    and   cigars. 
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Bradley  v.  Murray,  66  Ala.  270.  Cosu  of 
divorce  and  other  legal  proceedings 
against  the  husband  are  held  in  a  number 
of  cases  to  be  * 'necessaries."  Grindell  v. 
Godmond,  5  Ad.  &  El.  755.  Sprayberry  v. 
Merk,  80  Ga.  81,  76  Am.  Dec.  6.37;  Porter  v. 
Briggs.  88  Iowa,  166,  18  Am.  Rep.  27;  War- 
ner v.  Heiden,  28  Wis.  517.  9  Am.  Rep.  515: 
Conant  v.  Burnham,  183  Mass.  508,  48  Am. 
Rep.  632.  Whilp  in  others  they  are  held 
not  to  be  such.  Johnson  v.  Williams,  8 
G.  Green.  97,  54  Am.  Dec.  491;  Ray  v. 
Adden.  50  N.  H.  82,  9  Am.  Rep.  175;  Wing 
V.  Hurlburt,  15  Vt.  607,  40  Am.  Dec.  695; 
Coffin  V.  Dunham,  8  Cush.  404,  54  Am.  Dec. 
769;  Morrison  v.  Holt,  42  N.  H.  478,  80  Am. 
Dec.  121. 

«Bergh  v.  Warner,  47  Minn.  250,  50  N. 
W.  Rep.  67;  Sauter  v.  Scrutchfield,  28  Mo. 
(App.)  150;  Humes  v.  Taber,  1  R.  I.  473. 

3Lawson  Rights,  Rem.  &  Pr.,  §  728;  Gil- 
roan  V.  Andrus,28  Vt.  241,  67  Am.  Dec.  718; 
Mackinley  v.  McGregor.  8  Whart.  869,  31 
Am.  Dec.  522;  Segeloaum  v.  Ensminger, 
117  Pa.  St.  248,  2  Am.  St.  Rep.  662. 

♦  Debenham  v.  Mellor,  5  Q.  B.  Div.  894, 
6  App.  Cas.  24;  Clark  v.  Cox,  82  Mich.  204. 
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her,  and  to  do  so  without  notice  to  persons  so  dealing.    The  trades-  , 
man  must  be  taken  to  know  the  law;  he  knows  that  the  wife  has 
no  authority  in  fact  or  in  law  to  pledge  the  husband's  credit  even 
for  necessaries,  unless  he  expressly  or  impliedly  gives  it  her,  and 
that  what  the  husband  gives  he  may  take  away."" 

3.  The  husband  being  bound  to  maintain  his  wife  in 
a  manner  suitable  to  his  estate  and  condition,  if  he  fail 
to  supply  that  maintenance,  except  under  certain  cir- 
cumstances which  justify  him  in  withdrawing  it,  she 
may  be  entitled  from  necessity  to  pledge  his  credit  to 
that  extent  f  nor  can  the  husband  revoke  or  deprive  her 
of  such  authority,  even  by  express  notice  to  the  party 
who  supplies  her/  Thus  if  a  husband  by  his  conduct 
compels  his  wife  to  leave  his  house,  she  has  power  to 
pledge  his  credit  for  her  necessary  maintenance  else- 
where.® So  also  where  he  abandons  her.®  And  during 
a  husband's  absence  from  home  the  wife  as  his  agent 
has  extensive  powers.^  ^ 

If  the  wife  of  her  own  fault  desert  her  husband  or 
Defuse  to  live  with  him,  her  authority  as  his  agent 
ceases.^^  But  if  she  offer  to  return  and  he  will  not  re- 
ceive her,  he  becomes  liable.^  ^ 


sDebenham  v.  Meilor,  supra.  v.  Tabcr,  1  R.  I.  464:  McAfee  v.  Robertson, 

cManby  V.Scott,  8  Smith's  Lead.  Cas  41  Tex.  %5- Butts  y.  Newion    29  Wis.  63;J: 

375;  MornsoQ  v.  Holt,  42  N.  H.  478,  80  Am.  ^}P^^^  "'•^^f^^'r.lt  S"!*"*  '^''  ^J.^^1  \ 
Dec  120  O'Grady,  23  Ala.  726,  58  Am.  Dec.312;Fcl- 
^^  ,  D  .-  o  c.  to. 4  ker  V.  Emerson.  16  Vt.  658.  42  Am.  Dec.  532; 
7Bolton  V.  Prentice.  2  Strange  1214  Casieel  v.  Casieel,  8  Blackf.  240.  44  Am. 
Pierpont  v.  Wilson,  49  Conn.  451.  "She  is  pec.  763.  But  see  Humes  v.  Taber,  1  R.  I. 
considered  his  agent  with  uncountermanda-  454 

ble  authority  to  order  the  necessaries  on  /,  ..1             r»            «  /-    ^   ,i.r    o  x  -.«„ 

his  credit."    Campbell,  C.  J.,  in  Jenner  v.  ^"^'Hy"*  ""'  ^^^l^^L^  ^\h  ^^'  ^UH^ 

Morris,  3  De  Gex,  F.  &  J.  51.  ^['^'^HV'*''".^-   McGahay.  11  Johns.  .-Wl,  6 

.,,     ,.               '       .     o  „.        ,0-,     u  Am.  Dec.  378;  Henderson  v.    Stringer,  2 

sHouliston  y.  Smyth    8  Bing.  127;    Han-  ^^^^  292;  Oinson  v.  Heriuge,  45  Ind.  73; 

^*^l  ^..i^S'"?'  i£.    oMr    '**'   i?,"K       ;  Devier  V.  Galloway,  7  111.  517;  Sturievani 

Gibbs,  66  Pa- Si.  360;  Billing  V.  Pilcher.  7  ^  Starlin,  17  Wis.  268;  Brown  v.  Mudgett. 

B.  Mon.  468,  46  Am.  Dec.  M3;  M'tchell  v  40  Vt.  68;  Porter  v.  Bobb,  25   Mo.  36;  Bill- 

Trcanor,  11  Ga  ,324  56  Am  Dec  421 ;  S^f t  in„  v.  Pilcher,  7  B.  Mon.  458,  46  Am   Dec. 

▼  Carpenter  18  R.  I.  548.  28  At!  Rep  963;  5^.  Gill  v.  Read,  5  R.  I.  843,  73  Am.  Dec. 

Ott  V.  Hentall,  47  Atl.  Rep.  80  (N.  H.).  73;  Thome  v.  Kashan,  51  Vt.  520-  Peaks  v. 

•Eiller  V.  Cnill,  99  Ind.  875;  Carstens  v.  Mayhew,  48   Atl.    Rep.  172   (M.  E.).    So 

Hanaelman,  61  Mich.  426,  1  Am.  St.  Rep.  where  she  lives  apart  from   him  by  agree- 

606.  ment.    Alley  v.  Winn,  184  Miss.  77,  45  Am. 

1  oMeader  v.  Page,  39  Vt.  806;  Benjamin  R^P-  2^- 

V.  Benjamin.  16  Conn.  347,  39  Am.   Dec.  laCunningham  v.  Irwin,  7  S.  &  R.  247, 10 

384;  Savage  t.  Davis,  18  Wis.  608;  Humes  Am.  Dec.  458. 
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Except  in  these  three  cases  the  wife  can  not  bind  the 
husband  for  necessaries  supplied  to  her;  and  it  will  be 
a  good  defense  to  such  a  suit  that  she  was  supplied  by 
him  with  necessaries  or  had  a  separate  allowance  for 
their  purchase.^ ^  A  husband  is  not  liable  to  one  who 
loaned  money  to  his  wife  for  the  purchase  of  necessa- 
ries, unless  the  lender  furnished  the  necessaries,  or 
saw  that  the  money  was  laid  out  in  their  pur- 
chase.^* And  of  course  where  it  appears  that  the  credit 
was  given  exclusively  to  the  wife,  the  husband  can  not 
be  charged.^ '^ 


(G) 


•       INSANE  PERSONS. 

§160.     Contracts  of  Insane  Persons, 

The  contract  of  an  insane  person  is  voidable  at  his 
option,^  and,  therefore,  one  may  prove,  in  avoidance  of 
his  contract,  that  he  was  non  compos  mentis  when  he 
entered  into  it,^  although  a  similar  privilege  is  not  al- 


13 Jolly  V.   Rces,  15  C.  B.   (N.   S.)  628; 


.)  628; 
B.  61: 


Richardson  v.  Dubois,  L.  R.  5  Q, 
Mott  V.  Comstock,  8  Wend.  544;  Kimball 
Keyes,  11  Wend,  68;  Baker  v.  Barney,  8 
Johns.  72,  6  Am.  Dec.  826;  Furlonc  v.  Hy- 
som,  80  Me.,  382;  Rea  v.  Durkee,  25  111. 
603;  Oinson  v.  HeriU^e,  45  Ind.  78, 
15  Am.  Rep.  2b8.  Alley  ▼.  Winn,  184  Mass. 
77.  45  Am.  Rep.  297,  Clark  v.  Cox,  8S 
Mich.  204. 

1  ♦  Marshall  V.  Perkins,  20  R.  I.  84.  87 
Atl.  Rep.  301.  See  Skinner  v.  Tinill,  159 
Mass.  474,  34  N.  E.  Rep.  692. 

IS  Metcalfe  v.  Shaw,  8  Camp.  22;  Mitch- 
ell V.  Treanor,  11  Ga.  824,  56  Am.  Dec.  421; 
Happek  v.  Harlly,  7  Baxt.  411;  Wilson  v. 
Herbert,  41  N.  J.  L.  454,  32  Am.  Rep.  243: 
Gafford  v.  Dunham,  114  Ala.  661, 20  South. 
Rep.  846. 

I  LareU  v.  Pinnick,  1  Tyler  247,  4  Am. 
Dec.  722;  Grant  v.  Thompson,  4  Conn.  208, 
10  Am.  Dec.  119;  Eaton  v.  Eaton,  87  N.  J. 
(L.)  108, 18  Am.  Rep.  716;  Hovey  v.  Hobson, 
53  Me.  468,  89  Am.  Dec.  706;  Hovey  v.  Chase 
52  Me.  804,  88  Am.  Dec.  614;  Allen  v. 
Berryhill,  27   Iowa   540,  1  Am.    Rep.  309; 
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Elsioa  V.  Jasper,  45 Tex.  409;  Chew  v.  Bank, 
14  Md.  299;  Nichol  r.  Thomas,  53  Ind-  42; 
Breckenridge  v.  Ormsbv,  1  J.  J.  Marsh.  286, 
19  Am.Dec.nzFltzfferafd  v.  Reed,9S.&  M. 
94;  Burke  v.  Allen,  Sb  N.  H.  106. 61  Am.  Dec. 
642;  Wail  v.  Maxwell,  6  Pick.  217, 16  Am. 
Dec.  891;  Bensell  v.  Chancellor.  6  Whart. 
871,  84  Am.  Dec.  661:  Allis  v.  Billings,  6 
Met.  416,  89  Am.  Dec.  744.  In  a  few  cases 
it  has  been  incorrectly  held  that  the  con- 
tract is  absolutely  void,and  not  merely  void- 
able. Desilver*s  Esute,  5  Rawle  110,  28 
Am.  Dec.  645;  Van  Deusen  v.  Sweet,  51  N. 
Y.  378;  Dexter  v.  Hall,  16  Wall.  9;  Rogers 
V.  Walker,  6  Pa.  St.  871,  47  Am.  Dec.  470; 
Inhabitanu  v.  Rochester,  12  Mass.  864. 

s  Mitchell  v.  Kingman,  5  Pick 481;  Grant 
V.  Thompson.  4  Conn.  208,  10  Am.  Dec.  119; 
Lang  V.  Whidden.  2  N.  H.  435;  Thornton  v. 
Appleton,  29  Me.  208;  Tolson  v.  Gamer.  15 
Mo.  494;  Rice  v.  Peet,  15  Johns.  608.  The 
contract  is  voidable  in  favor  of  the  person 
of  unsound  mind  although  he  has  brought 
on  that  condition  by  habitual  drunkenness. 
Menkins  v.  Lightner,  18  111.  282;  Bliss  v.  R. 
Co.,  24  Vt.  424. 
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lowed  to  the  party  with  whom  he  contracted.^  The  in- 
sanity to  avoid  the  contract  must  be  an  absolute  inca- 
pacity to  understand  the  nature  and  efifect  of  the  act/ 
and,  therefore,  mere  weakness  of  mind,^  or  partial  in- 
sanity or  monomania,  unconnected  with  the  subject- 
matter  of  the  contract,®  is  not  sufllcient,  though  a  mod- 
erate degree  of  incapacity  may  be  sufficient  in  equity 
where  the  transaction  is  accompanied  with  fraud,  impo- 
sition or  duressJ 

Where  the  person  has  been  adjudged  a  lunatic,  and 
placed  under  guardianship,  contracts  made  by  him 
thereafter  are  absolutely  void.®  The  decree  of  the  court 
is  conclusive  on  the  question  of  the  ward's  sanity,  on  the 
ground,  firsty  that  it  fixes  the  ward's  status  as  to  all  the 
world,  and,  second,  that  it  would  be  absurd  for  the 
guardian  to  be  compelled  to  litigate  the  question  of  his 
ward's  sanity  in  every  action  ^brought  against  him  or  by 
him.®  But  the  disability  only  extends  while  he  is  in  the 
State  where  the  guardian  was  appointed.  Thus  if  A  is 
put  under  guardianship  in  Connecticut  a  contract  made 
by  him  in  Massachusetts  will  be  valid  and  may  be  en- 


3  Howe  V.  Howe,  99'  Mass.  98;  Rollet  v. 
Heimao,  180  Ind.  511, 16  Am.  St.  Rep.  840; 
Breckenridgc  v.  Ormsby,  1  J.  J.  Marsh.  286, 
19  Am.  Dec.  71;  Atwell  v.  Jenkins,  168  Mass. 
86S.  40  N.  E.  Rep.  178. 

«  Titcomb  V.  Vanlyle,  84  111.  371;  Wall  v. 
Hill,  1  B.  Mon.  890,  b6  Am.  Dec.  678;  Hov- 
ey  V.  Chase,  50  Me.  805,  83  Am.  Dec.  514; 
Stewart  v.  Lispenard,  26  Wend.  256;  Young 
T.  Stevens,  48  N.  H.  188,  97  Am.  Dec.  592; 
Sands  v.  Potter,  ia>  111.  897,  46  N.  E.  Rep. 
282;  Elwood  ▼.  O*  Brien,  105  la.  289,  74  N. 
W.  Rep.  740. 

s  Baldrick  v.  Garvey,  66  la.  14;  Lindsey 
V.  Lindsey,  50  111.  77,  99  Am.  Dec.  489;  Jack- 
son T.  Kine,  4  Cow.  207,  15  Am.  Dec.  854; 
Delafield  v.  Parish,  25  N.  Y.  1- Ellis  v. 
Matthews.  19  Tex.  890,  70  Am.  Dec.  853: 
Juzan  V.  Toulmin,  9  Ala.  662,  44  Am.  Dec. 
448;  Smith  v.  Beatty,  8  Ired.  (Bq.)  456,  40 
Am.  Dec.  485;  Dennett  v.  Dennett.  44  N. 
H.  581,  84  Am.  Dec.  97;  Owing's  Case,  1 
Bland  870, 17  Am.  Dec.  811  Stone  v.  Wil- 
liams, 83  111.  106. 

•  Galpin  v.  Wilson,  40  la.  90;  Marks  v. 
HiU.  15  Gratt.  422;   Searle  v.  Galbreath.  73 


111.  267;  Suples  v.  Wellincrton.  58  Me.  458; 
Boycc  ▼.  Smith,  9  Gratt.  704,  60  Am.  Dec. 
818.  As  for  example,  a  belief  in  spiritualism. 
Connor  v.  Stanley,  72  Cal.  556,  1  Am.  St. 
Rep.  84. 

f  Corblt  V.  Smith,  7  la.  60,  71  Am.  Dec. 
481. 

Persons  deaf  and  dumb  from  birth 
are  not  necessarily  incapable  of  contracting, 
though  the  presumption  is  against  them. 
Brower  v.  Fisher,  4  Johns.  Ch.  440;  Brown 
r.  Brown,  8  Conn.  299, 8  Am.  Dec.  187;  Bar- 
nctt  V.  Barnett,  54  N.  C.  (1  Jones  Eq.)  221; 
Collins  V.  Trotter,  81  Mo.  275. 

8  Wait  V.  Maxwell,  6  Pick.  217;  Rannclls 
V.  Gerner,  80  Mo.  477;  Kiehne  v.  Wessell, 
51  Mo.  (App.)  667;  Ingraham  v.  Baldwin,  9 
N.  Y.  45:  Elston  v.  Jaspar,  45  Tex.  409; 
Pearl  v.  McDowell,  8  J.  J.  Marsh,  658,  20 
Am.  Dec.  199;  L'Amoureux  v.  Crosby, 
2  Paige  Ch.  422,  22  Am.  Dec.  655;  Hughes 
V.  Jones.  116  N.  Y.  67, 15  Am.  St.  Rep.  886. 

»  Willworth  V.  Leonard,  156  Mass.  277, 
81  N.  E.  Rep.  299;  White  v.  Palmer,  4  Cush. 
147;  Hughes  v.  Jones.  116  N.  Y.  67, 15  Am. 
St.  Rep.  886. 
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forced  in  Connecticut,  and  it  is  immaterial  that  the 
other  person  knew  that  a  guardian  had  been  appointed 
in  Connecticut.^^  And  the  contracts  are  not  void  where 
the  guardianship  has  been  abandoned,  or  no  guardian 
has  been  appointed,  or  the  guardian  appointed  has  re- 
signed.^ ^ 

A  contract  or  liability  assumed  by  a  person  while  of 
sound  mind  may  be  enforced  against  him  when  he  is  of 
unsound  mind,^*  and  a  contract  made  during  a  lucid  in- 
terval is  valid."  The  party  may  ratify  the  contract  if 
he  afterwards  becomes  sane;**  or  in  a  subsequent  lucid 
interval  ;**  or  if  he  continues  insane,  his  heirs,  after  his 
death,  may  ratify  it.*® 

§161.     Insanity  Not  Knovm  to  Other  Party. 
« 

It  seems  doubtful,  even  in  the  case  of  executory  con- 
tracts, whether  the  transaction  can  be  avoided  on  the 
ground  of  lunacy  as  against  a  contracting  party  who 
had  no  reason  to  suppose  that  he  was  dealing  with  an 
insane  person.*  But  it  may  be  safely  said  that  when 
such  person  is  not  under  a  conservator  or  guardian  duly 
appointed  by  law,  and  is  apparently  of  sound  mind,  and 
the  other  contracting  parfy  has  no  reasonable  cause  to 
believe  otherwise,  the  contract  can  not  be  avoided,  if  it 
is  fair  and  has  been  so  far  performed  that  the  other 
party  can  not  be  restored  to  his  former  position.* 

10  Gates  v.  Bingham,  49  Conn.  276.  i  a  Hall  v.  Warren,  9  Ves.  605;  Lee  v.Lee, 

1 1  Elston  v.Jaspar.  46  Tex.  409;  Mohr  v.  t^^^^'^'^'^iS,  17  Am.  Dec.  722;  Gangwere'a 
Tulip,  40  Wis.  66:  Willworth  v.  Leonard,  Estate,  14  Pa.  St.  417.  68  Am.  Dec.  864; 
166  Mass.  277,  81  k.  E.  Rep.  299.  The  rule       )<>««»  v.  Perkins,  6  B.  Mon.  222. 

that  an  adjudication  of  insanity  creates  a  ^^Howev.  Howe,99Mass.  98:  Colev.Cole, 

conclusive  presumption  of  insanity  which  6  Sneed.  63»  70  Am.  Dec.  276;     Hovey  v. 

exists  until  there  is  a  readjudication  of  the  Chase,  63  Me.  804,  88  Am.  Dec.  614. 

Question  and  a  reversal  or  setting  aside  of  x ,  Brown  v.  Hodgdon,  81  Me.  67. 

the  previous  decree  IS  not  followed  in  Kan-  ,^„               «  ^         J«  *.     \ll\^  , 

sas,  where  one  under  guardianship  may  be  J^   'ISf*^  '''  '^°*^"»  ^  ^c.  461,  89  Am. 

shown  to  have   been  actually  sane  when  ^^'  "*• 

the  contract  was  made.    Lower  v.  Schum-  ^Anson  Contr.,  116. 

achcr,  60  Pac.  Rep.  688  (Kan.).  ,  Behrens  v.  McKenric,  28  la.  838,  92  Am. 

i*King  v.  Robinson.  88  Me.  114,  64  Am*  Dec.  428;  Rusk  v.  Fenton  ,  14  Bush.  490.  29 

Dec.  614;  Haggard  v.  Ranger,  16  Feb.  Rep.  Am.  Rep.    418;   Ballard   v.    McKenna,  4 

860.  Rich.  (Rq.)  868;  Sprague  v.  Duel,  11  Paige, 
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§162.     Contracts  for  Necessaries. 

The  insane  person  is  liable  for  necessaries  supplied 
to  him  even  by  one  who  had  notice  of  his  incapacity* 
and  even  though  he  is  in  charge  of  a  conservator  or 
guardian.^  And  his  estate  is  liable  likewise  for  the 
maintenance  of  his  wife  and  family,'  and  for  the  costs 
of  a  commission  of  lunacy.* 

(H) 

DRUNKARDS. 

§163.     Contracts  Made  hy  Intoxicated  Persons. 

A  contract  entered  into  with  one  so  intoxicated  as  to 
be  deprived  of  the  exercise  of  his  understanding  is  void- 
able, although  the  intoxication  were  voluntary,  and  not 


480;  Baton  v.  Eaton,  87  N.  J.  (L.)  108;  18 
Am.  Rep  718:  Scanlan  v.  Cobb.  85  111. 
«69:  Younir  v.  Stevens.  48  N.  H.  138,  97  Am. 
Dec.  5M:  Lancaster  Bank  v.  Moore,  78  Pa. 
St.  414,  21  Am.  Rep.  24;  Fay  v.  Burditt, 
81  Ind.  438.  42  Am.  Rep.  142;  Langley  v. 
Langley,  46  Ark.  892;  Cribben  v.  Maxwell 
84  Kan.  8.  55  Am.  Rep.  28»:  Sims  v.  Mc- 
Lure,  8  Rich.  (Eq.)  286,  70  Am.  Dec.  196; 
Alexander  v.  Haskins.  68  la.  73:  Mutual 
Insurance  Co.  v.  Hunt,  79  N.  Y.  641; 
Matcheson  v.  McMahon.  88  N.  J.  (L.) 
687:  Cribbin  v.  Maxwell.  84  Kan.  8;  Burn- 
am  V.  Kisnell,  118  III.  425;  Shelters  v.  Al- 
len, 51  Mich.  581;  Rhodes  v.  Fuller,  189 
Mo.  188;  Morris  v.R.  Co.,  67  Minn.  74, 
69  N.  W.  Rep.  628;  Flach  v.  Gottschalk 
Co.,  88  Md.  868,  41  Atl.  Rep.  908.  In  the 
Massachusetts  case  of  Seaver  v.  Phelps,  1 1 
Pick.  804, 22  Am.  Dec.  878,  the  contrary 
was  held,  the  court  saying  that  the  fair- 
ness of  the  defendant's  conduct  could  not 
supply  the  plaintifTs  want  of  capacity. 
And  some  cases  followinf^  the  principle  of 
this  case  hold  that  where  the  insane  per- 
son received  no  benefit  under  the  contract, 
the  contract  cannot  be  enforced  against 
him.  and  if  executed  he  nlay  recover  what- 
ever of  value  he  parted  with,  notwlth- 
sundinff  the  other  party  to  the  contract 
may  have  acted  in  f^ood  faith  without 
knowledg^e  of  the  infirmity.  Van  Patton 
V.  Beals.  46  la.  68;  Northwestern  Mutual 
Ins.  Co.  V.  Blankenship,  94  Ind.  535;  Lin- 
coln V.  Buckmaster,  82  Vt.  658.  And  a 
few  cases  hold  that  the  deed  of  an  insane 
person,  who  never  recovers  his  reason,  is 
void,  and  that  in  an  action  to  recover  the 


land  by  his  heirs  it  is  no  defense  to  show 
that  his  crrantee  purchased  in  crood  faith. 
Rogers  v.  Blackwell,  49  Mich.  192;  Vandu- 
sen  V.  Sweet,  51  N.  Y.  878;  Dexter  v.  Hall, 
15  Wall.  9;  Somers  v.  Pumphrcy,  94  Ind. 
281;  Hullv.  Louth.  109  Ind,  815,  68  Am. 
Rep.  405;  N.  W.  Ins.  Co.  v.  Blankenship, 
94  Ind.  686,  48  Am.  Rep.  185.  But  Seaver  v. 
Phillips  is  not  law,  and  the  rule  as  stated 
in  the  text  is  susuined  by  a  ^eat  majority 
of  the  adjudications,  and  seems  to  be  as 
well  settled  as  any  rule  of  law  can  be. 
Odom  V.  Reddick,  104  N.  C.  515,  17  Am. 
St.  Rep.  686. 

1  Baxter  v.  Porttmouth,  5  B.  A  C.  170; 
Ingraham  v.  Baldwin,  9  N.  Y.  48;  Surles  v. 
Pipkin,  69  N.  C.  513;  Younsr  v.  Stevens. 
48N.H.188,  97  Am.  Dec.  592;  Ex  Parte 
Northinffton,  87  Ala.  496,79  Am.  Dec.  67; 
Tally  v.Tally.  2  Dcv.  &  B.  885.  84  Am. 
Dec.  401;  Beals  V.  See,  10  Pa.  St.  56,  49 
Am.  Dec.  578;  Sawyer  v.  Lutkin,  56  Me. 
308;  Van  Horn  v.  Hahn,  89  N.  J.  (L.)  207; 
Kendall  v.  May,  10  Allen  59;  Richardson 
V.  Stronsr,  18  Ired.  106,  56  Am.  Dec.  480; 
McCormick  v.  LitUer,  85  111.  62,  28  Am. 
Rep.  610;  Henry  v.  Fine,  23  Ark.  417;  Re- 
ando  V.  Misp1ay,90  Mo.  261,69  Am.  Rep. 
13;  Hosier  V.  Beard,  54  Ohio  St.  898.  48  N. 
E.  Rep.  1040;  Montgomery  Co.  v.  Gupton, 
139  Mo.  810. 

«Sawyer  v.  Lufkln,  56  Me.  308:  McCrilis 
V.  Bartlett,  8  N.  H.  669;  Fruitt  v.  Ander- 
son, 12  111.  App.  421. 

8 Read  V.  Legrard,  6  Ex.  686. 

♦  Williams  v.  Wentworth,  5  Bcav.  825. 
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procured  through  the  intervention  of  the  other  party.^ 
Merely  being  under  the  influence  of  liquor  is  not 
enough;  there  must  be  that  state  of  excessive  drunken- 
ness which  deprives  the  person  of  the  consciousness  of 
what  he  is  doing.^ 

If  the  drunkard  after  becoming  sober  ratifies  his  con- 
tract it  becomes  binding  on  him,^  and  he  is  liable  for 
necessaries  supplied  to  him  while  intoxicated.* 

A  contract  made  by  a  drunkard,  under  guardianship, 
is  void  though  he  is  proved  sober  when  it  was  made;*^ 
though  when  there  has  been  no  judicial  finding  or  com- 
mission putting  him  under  guardianship,  an  habitual 
drunkard  may  make  a  valid  contract  while  sober.® 

The  other  party  can  not  avoid  his  agreement  on  ac- 
count of  the  intoxication,"^  but  the  drunkard  on  rescind- 
ing his  contract  is  obliged  to  restore  the  consideration.® 
The  drunkenness  of  the  maker  of  a  negotiable  instru- 
ment is  no  defense  against  a  bona  fide  holder  for  value 
without  notice.®  And  drunkenness  is  no  defense  to  an 
action  on  an  implied  contract  to  repay  money  lent.*^ 


iBush  V.  Breiniflr.  118  Pa.  St.  310. 67  Am. 
Rep.  409;  BurrouffEsT.  Richman,  18  N.  J. 
(L.)  288,  23  Am.  Dec.  717:  Holland  v. 
Barnes,  58  Ala.  38, 25  Am.  Rep.  696;  Men- 
kins  V.  Ligrhtner,18  III.  282;  Carpenter  v. 
Rodrers,  61  Mich.  884,  1  Am.  St.  Rep. 
896:  Bates  v.  Bell,  72  111.  108;  Woodson  v. 
Gordon.  1  Peck.  196,  14  Am.  Dec.  743; 
Barrett  v.  Buxton,  2  Aik.  167.  16  Am.  Dec. 
691;  Crane  v.  Conklin,  1  N.  T.  (Eq.)  34«,  22 
Am.  Dec.  519;  Harbison  v.  Lemon,  8 
Blackf.  51.  23  Am.  Dec.  877;  French  v. 
French.  8  Ohio  214,  81  Am.  Dec.  441. 

« Miller  v.  Finley,  26  Mich.  264;  Caulkins 
V.  Fry,  86  Conn.  170;  Pickett  v.  Sutter.  5 
Cal.  412-  Ca vender  v.  Waddingham,  5  Mo. 
A  pp.  457;  Reynolds  v.  Dechaums,  24  Tex. 
174,  76  Am.  Dec.  101;  Johns  v.  Fritchey,  39 
Md.  268;  Wright  v.  Fisher,  66  Mich,  m,  8 
Am.  St.  Rep.  886;  Longhead  v.  Commission 
Co.,  64  Mo.  (App.)  564:  Parker  r.  Marco, 
76  Fed.  Rep.  510;  Wright  v.  Waller.  29 
South.  Rep.  57  (Ala.):  Waldron  v.  Angle- 
man,  58  Atl.  Rep.  568  (N.  J.). 
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3 Matthews  V.  Baxter.  L.  R.  8  Ex.  182; 
Carpenter  v.  Rodgers,  61  Med.  884, 1  Am. 
St.  Rep.  696;  Lyon  v.  Phillips,  106  Pa.  St. 
57;  Williams  v.  Inabont,  1  Bailey,  823. 

«Gore  y.  Gibson.  18  M.  St  W.  625. 

sWadsworth  v.  Sharpsteen,  8  N.  Y.  888. 
59  Am.  Dec.  499. 

•Gardner  v.  Gardner,  22  Wend.  626,  34 
Am.  Dec.  840;  Van  Wych  v.  Brosher,  81 
N.  71.  262. 

7 Matthews  v.  Baxter,  supra;  Carpenter 
V.  Rodgers,  supra. 

sjoest  V.  Williams,  42  Ind.  566,  18  Am. 
Rep.  877. 

•State  Bk.v.  McCoy,  69  Pa.  St.  804,  8 
Am.  Rep.  246:  Caulklin  v.  Fry,  86  Conn. 
170;  Miller  V.  Finley,  26  Mich.  249,  12  Am. 
Rep.  806. 

loHaneklauv.  Felchlin,  57  Mo.  (App.) 
603;  Gore  v.  Gibson,  18  M.  &  W.  623. 
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CH.   v.]  THE   PABTIES.  §  164 

I. 
AGENTS. 

§164.     The  Right  to   Contract  by  an  Agent— Dimsionn 
of  the  Subject. 

Although  it  is  a  rule  of  the  common  law  that  one  can 
not  by  a  contract  with  another  confer  rights  or  impose 
liabilities  upon  a  third  person,  nevertheless  one  man 
may  represent  another  by  virtue  of  a  contract  of  em- 
ployment between  them,  and  this  employment  for  the 
purpose  of  representation  is  called  a  contract  of  agency. 

So  far  as  we  are  concerned  with  agency  for  the  pur- 
pose of  creating  contractual  relations  it  retains  no 
trace  in  the  common  law  of  its  origin  in  status.  Even 
where  a  man  employs  as  his  agent  one  who  is  incapable 
of  entering  into  a  contract  with  himself,  as  where  he 
gives  authority  to  his  child,  being  an  infant,^  the  au- 
thorty  must  be  given,  it  is  never  inherent.  There  must 
be  evidence  of  intention  on  the  one  side  to  confer,  on  the 
other  to  undertake,  the  authority  given,  though  the  per- 
son employed  may,  from  defective  status,  be  unable  to 
sue  or  be  sued  on  the  contract  of  employment. 

From  this  general  rule,  we  must,  however,  except  that 
form  of  agency  known  as  "agency  of  necessity,"  a  quasi- 
contractual  relation  formed  by  the  operation  of  rules  of 
law  upon  the  circumstances  of  the  parties,  and  not  by 
the  agreement  of  the  parties  themselves.  In  all  other 
cases  one  can  not  become  the  agent  of  another  except  by 
his  authority  either  express  or  implied.^ 

The  rules  which  govern  the  relation  of  principal  and 
agent  fall  under  three  heads : 

I.     The  mode  of  forming  the  relation. 

1  See  ante,  f  188.  2  McGoldrich   v.   WilHu,   62   N.  Y.   612; 

Strin^ham  ▼.  Ins.  Co.,  4  Abb.  App.  Dec.  815. 
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II.  The  effect  of  the  relation  when  formed ;  under 
which  we  will  consider:  (1)  The  eflfect  of  the  contract 
of  employment  as  between  principal  and  agent  (2) 
The  rights  and  liabilities  of  the  parties  where  the  agent 
contracts  for  a  named  principal.  Is  the  agent  more 
than  a  mere  instrument  of  communication;  and  does  he 
incur  any  liabilities,  and  of  what  sort,  if  he  exceeds  his 
powers  or  asserts  an  authority  which  he  does  not  pos- 
sess? (3)  The  rights  and  liabilities  of  the  parties 
where  he  has  contracted  as  agent,  but  without  disclos- 
ing his  principalis  name;  or  in  his  own  name,  without 
disclosing  his  principalis  existence.  What  then  are  the 
relations  to  each  other  of  the  two  real  parties  to  the 
contract,  and  of  the  agent  to  the  party  who  is  not  his 
employer? 

III.  The  mode  in  which  the  relation  is  brought  to 
an  end,  i  e,,  the  termination  of  the  agent^s  authority. 

(^) 
The  Mode  op  Forming  the  Relation. 

§165.     Introductory. 

The  mode  of  forming  the  relation  of  principal  and 
agent  will  be  considered  in  reference  to  (a)  the  capacity 
of  the  parties,  (b)  the  form  of  the  contract  of  employ- 
ment. 

(a) 

THE  CAPACITY  OP  THE  PARTIES. 

§166.     Who  May  he  Principal  and  Agent. 

In  regard  to  the  capacity  of  the  parties  to  form  the 
contract  of  agency  it  may  be  said  generally  that  ^o  one 
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can  appoint  an  agent,  i.  e.,  be  a  principal,  who  is  not 
<;apable  of  making  a  contract,  and  that  on  the  other 
hand,  whatever  a  person  may  legally  do  himself,  he  may 
legally  do  by  hand  of  another.^  Therefore,  persons  un- 
der disabilities,  as  idiots,  lunatics,  persons  non  compos 
mentis,  infants,  married  women,  alien  enemies  and  con- 
victs are  so  far  as  they  are  incapable  of  making  con- 
tracts, incapable  of  being  principals.^ 

On  the  other  hand,  any  one  may  be  an  agent,  and  it 
matters  not  that  he  has  not  in  other  respects  the  capac- 
ity to  make  a  contract.*  The  reason  given  for  this  dis- 
tinction is  that  the  execution  of  a  naked  authority  can 
in  no  way  be  prejudicial  to  the  person  under  such  disa- 
bility or  incapacity  as  infancy  or  the  like,  or  to  any 
other  person  who  by  law  may  claim  any  interest  of  such 
person  after  his  death."* 

But  a  person  having  an  adverse  interest  can  not  act 
as  an  agent  in  the  transaction.*  Hence  a  person  can 
not  be  the  agent  of  both  parties,  where  their  interests 
are  adverse  or  incompatible,®  nor  can  one  act  in  the 
same  transaction  for  himself  and  for  another.^  Yet 
when  the  double  agency  is  with  the  consent  of  the  prin- 
cipals it  is  valid.®  And  one  can  not  appoint  an  agent 
to  do  a  purely  personal  act.®  Thus  a  man  can  not  ap- 
point an  agent  to  marry  a  woman  for  him  or  to  make  a 
will  for  him.^^  Nor  where  an  act  is  required  by  stat- 
ute to  be  done  by  the  party,  if  it  can  be  inferred  from 
the  nature  of  the  act  that  it  was  intended  to  be  per- 
sonally done,  can   it  be  done  by  an  attorney  or  agent, 


»  Weaver  v.  Carnall,  35  Ark.  199, 87  Am.  «  Hinchlev  v.  Arey,  87  Me.  363;  Sumner 

Rep.  22;  Montgomery  Co.  v.  Robinson,  85  v.  R.  C.   78    N.    C.    286;    Greenwood  v. 

Jll.  174.  Spring,  54  Barb.  78.  See  post,  §  180. 

2  See  Lawson  Rights,  Rem,  &  Pr.,  §§  3-5.  '  Neuendorff  v.  Ins.  Co.,  69  N.  Y.  389. 

3  Lyon  V.  Kent,  46  Ala.  656.  »  Lawson  Rights,  Rem.  &  Pr.,  §  §  7,  94- 
♦  Evans  Agency,  17.  •  Ex  parte  Ugra  Bank,  L.  R.  6  Ch.  306. 
J  Bain  v.  Brown,  66  N.  Y.  285.  » o  Lawson  Rights,  Rem.  &  Pr.,  f  26. 
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as  for  example  the  making  of  a  deed  by  a  married 
woman,  with  the  formalities  of  acknowledgment  and 
private  examination.^^  Nor  can  one  appoint  an  agent 
to  do  an  illegal  act.^^ 

(b) 

THE  FORM  OF  THE  CONTRACT  OF  EMPLOYMENT. 

§167.     Formation  of  the  Contract  of  Agency — In 
General. 

The  methods  by  which  the  contract  of  agency  may  be 
formed,  are  the  methods  by  which  an  agreement  of  any 
kind  may  be  formed,  i.  e. :  (1)  hy  an  offer  of  a  promise 
for  an  act^  as  where  one's* services  are  requested  in  such 
a  manner  as  to  import  a  promise  to  indemnify  for  any 
loss,  risk  or  expense  in  rendering  them.^  (2)  By  an 
offer  of  an  act  for  a  pro'mise,  as  where  one  makes  a  con- 
tract for  another  without  his  authority,  but  the  latter 
afterwards  accepts  the  act  and  ratifies  it;  (3)  By 
a/n  offer  of  a  promise  for  a  promise,  as  where  the  prom- 
ises are  mutual  to  employ  and  remunerate  on  the  one 
side,  and  to  do  the  work  required  on  the  other. 

§168.     Form  of  the  Contract. 

It  is  a  rule  of  the  common  law  that  to  authorize  an 
agent  to  make  a  binding  contract  under  seal  it  is  essen- 
tial that  he  should  receive  his  authority  by  an  instru- 
ment under  seal.^     A   disposition   is   manifest   in    the 

1 1  Story  Agency,  %  12,  note.  plaintiff   and  by  omitting-  some  necessary 

1 2  Elmore  v.  Brooks.  6  Hcisk.  46;  Davis  v.  formalities  made  it  impossible  for  the  plain- 
Barger,  67  Ind.  64;  Brown  v.  Howard,  14  "flf  to  recover  upon  the  policy.  No  action 
Johns.  120;  Sute  v.  Mathis,  1  Hill  (S.  C.^  ''o^'^  have  la^n  if  he  had  simphr  neglected 
37,  to  insure  at  all.  Wilkinson  v.  Coverdale,  1 

1  One   who  underukes   to  do  a  service  ^' r   '            ^.  ^       «          ^«       .^„ 

for  another,  gratuitously,  is  liable  only  for  ^  *   Lawson    Rights,  Rem.  &  Pr.,  f  18; 

misfeasance  and  not  for  nonfeasance.  In  S^^V*^*v7-  ^'J^'  5?  f^°-  5*'    KlV^^  ^' 

an  English  case  It  was  held  a  good  cause  Hull,  88  Gratt.  600, 14  Am.  Rep.  168;  Hum- 

of  action  that   the  defendant  gratuitously  ^^^l^  Finch,   97  N.  C.  808,  2  Am.  St. 

undertook  to  effect  a  fire  insurance  for  the  Rep-  »»• 
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American  courts  to  relax  the  strictness  of  this  rule,  es- 
pecially in  its  application  to  partnership  and  commer- 
cial transactions,^  and  it  is  held  that  if  the  instrument 
would  be  effectual  without  a  seal,  the  addition  of  a 
seal  will  not  render  an  authority  under  seal  necessary, 
but  if  executed  under  a  parol  authority  or  subsequently 
ratified  by  parol  it  will  be  valid  and  binding  upon  the 
principal.^  So  a  deed  of  land  made  by  an  agent  under 
a  parol  authority,  though  inoperative  to  convey  the 
title,  will  in  equity  be  regarded  as  evidence  of  a  contract 
to  convey  and  will  bind  the  principal  to  make  the  con- 
veyance."* And  where  the  deed  is  made  by  the  agent 
in  the  presence  of  the  principal  a  verbal  or  even  an  im- 
plied authority  is  sufficient.*^  And  in  all  other  cases  it 
is  not  required  that  the  authority  should  b^  given  in 
any  special  form,  either  writing  or  words  being  suffi- 
cient.® 

Formerly  it  was  said  that  an  authority  to  act  as  one's 
agent  should  in  every  instance  be  given  by  deed  or  other 
instrument  under  seal  so  that  the  proof  of  the  authority 
would  be  clear  and  indisputable  in  every  case.  But 
such  a  rule  would  be  clearly  absurd  in  our  day,  when 
the  multifarious  transactions  of  commerce  must  be  car- 
ried on  with  speed  and  without  circumlocution.^ 

§169.     Acts  and  Conduct, 

The  authority  may  also  be  inferred  from  the  acts  and 

«  Worrall  v.  Munn,  6  N.  Y.  229,  66  Am. 

Dec.  880.  s  Jansen  v.  McCahill,  22  Gal.  563.  88  Am. 

3  Worrall  v.  Munn,  supra;  .Dickcrman  r.  2<^84:  Gardner  v.  Gardner   5  Gush.  488; 

Ashton,  21  Minn.  688:  Inj^raham  v.  Edwards,  McMurtry  v.  Brown.  6  Neb.  368. 

64  111.  528;  Love  v.  Sierra  Nev.  Go.,  82  Gal.  •  Story  on  Agency,  $  46:  Long  v.  Col- 

680. 91  Am.  Dec.  802;  Tapley  v.  Butterfield.  burn,  11  Mass.  07,  6  Am.  Dec.  160.  In  some 

1  Met.  515,  86  Am.  Dec.  874;  Despatch  Line  cases,  the  authority  is  required  by  statute 

▼.  Bellany,  12  N.  H.  206,  37  Am.  Dec.  :i03;  to  be  in  writing,  as  under  the  Missouri  sut- 

Drumright  v.  Philpot,  16  Ga.  424,  60  Am.  ute  of  frauds,  where  the  authority  of  the 

Dec.  7a»:  Sute  v.  Watu,  44  N.  J.  (L  )  126.  a^nt  to  sign  a  memorandum  for  the  sale 

«  Groff  T.  Ramsay,  19  Minn.  24;  Schuetze  ^'^i*"*'' *«  required  to  be  in  writing.  But 

▼   Bailev   40  Mo   M*  Newton  v    Bronaon  under  the  statutes  of  frauds  of  nearly  all 

nY?:mXKm.DZ'Si^}^S!^^  gieStat^  this   g  not  essential.    Lawson 

Murray,  6  T.  B.  Mon.  184. 17  Am.  Dec.  58;  «»»«".  Rem.  &  Pr.,  S  16. 

Force  v.  Dutcher.  18  N.  J.  (Eq.)  4^1;  Dodge  '  Lawson  Rights,  Rem.  &  Pr.,  §  10. 
▼.  Hopkins,  14  Wis.  630. 

205 


Digitized  by  VjOOQIC 


§  169  *  THE   PARTIES.  [PART   K 

conduct  of  the  parties  or  the  habits  and  course  of  busi- 
ness of  the  principal,^  and  this  inference  is  more  readily 
drawn  when  they  stand  in  certain  relations  to  each 
other.2  Thus  if  a  master  allows  his  servant  to  purchase 
goods  for  him  of  another  habitually,  upon  credit,  that 
other  becomes  entitled  to  look  to  the  master  for  pay- 
ment for  such  things  as  are  supplied  in  the  ordinary 
course  of  dealing.*  So  if  the  wife  is  allowed  to  deal 
with  a  tradesman  for  the  ordinary  supplies  of  the 
household  the  husband  will  be  considered  to  have  held 
her  out  as  his  agent  and  to  be  liable  for  her  purchases.'* 
Yet  there  is  nothing  in  the  relations  of  master  and  serv- 
ant or  husband  and  wife  to  give  any  inherent  authority 
to  the  servant  or  the  wife.  The  authority  can  only 
spring  frQm  the  words  or  conduct  of  the  master  or  hus- 
band. On  the  other  hand  the  contract  of  partnership 
confers  on  each  partner  an  authority  to  act  for  the 
others  in  the  ordinary  course  of  the  partnership  busi- 
ness. And  each  partner  accepts  a  corresponding  lia 
bility  for  the  acts  of  his  fellows.*^  The  relations  of 
marriage  and  employment,  enable  an  authority  to  be 
readily  inferred  from  conduct.  But  apart  from  these, 
conduct  alone  may  create  so  strong  a  presumption  of 
authority  that  the  person  so  acting  is  estopped  from 
denying  that  it  has  been  conferred.®  To  all  these  cases 
(excepting,  of  course,  partnership)  the  term  agency  by 
estoppel  may  be  applied.  They  differ  only  in  the 
greater  or  less  readiness  with  which  the  presumption 
will  be  created  by  the  conduct  of  the  parties. 

iMitchum  v.  Dunlap,  98  Mo.  419.  N.  Y.  145,  69  Am.  Dec.  678;  Am.    Ins.    Co. 

2Story  on  Aecncv,  §§  M,  65;  Gilbraith  v  v.  Oakley,  9  Paijre  496,  «8  Am     Dec.    561 ; 

Lineberirer  69  N   C.  146  Gulick  v.  Grover,  83  N.  J.  (L.)  466,97  Am. 

,fcu         n«  Dec.  728;    Kiley  v.    Forsee,   67    Mo.   890; 

31  Show.,  96.  Sweetserv.  French,  2  Gush.   800.   48   Am. 

4  Debenham  V.  Mellor,  6  Q.  B.   D.  403;  Dec.  666;   Weaver   v.   Ogletree,  39   Am. 

ante,  §  169.  Dec.  686:  Pennsylvania  R.  R.  Co.  v.  Atha, 

sHawken  v.  Bourne.   8   M.    A    W.  710;  22  Fed.  Rep.  980;  Freiberg  v.  B^ch  Hotel. 

LawRon  Rii?hta   Rem    &  Pr     Title   III  ^^^i  Co.,  68  Tex.  419;  Painc  v.  TiUinghast^ 

Lawson  Kigms,  Kern.  « J^-    *  >"«  *"•  53  (^^^^^  532.  Webster  v.    Wray,    17    Neb. 

eFarmers,  etc.,  Bk.  v.  Butchers  Bk.,   16  579.  Emef»on  v.  Miller,  27  Pa.  Su  278. 
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§170.     Necessity. 

Circumstances  operating  upon  the  conduct  of  the 
parties  may  create  in  certain  cases  agency  from  neces- 
sity. A  husband  is  bound  to  maintain  his  wife:^  if 
therefore  he  wrongfully  leave  her  without  means  of  sub- 
sistence she  becomes  "an  agent  of  necessity  to  supply 
her  wants  upon  his  credit/'*  A  carrier  of  goods  or  a 
master  of  a  ship  may  under  certain  circumstances,  in 
the  interest  of  his  employer,  pledge  his  credit,  and  will 
be  considered  to  have  his  authority  to  do  so.  It  has 
even  been  held  that  where  goods  are  exported,  unor- 
dered, or  not  in  correspondence  with  samples,  the  con- 
signee has,  in  the  interest  of  the  consignor,*  an  author- 
ity to  eflPect  a  sale  of  them.  But  here  the  relation  of 
principal  and  agent  does  not  arise  from  agreement;  it  is 
imposed  by  law  on  the  circumstances  of  the  parties. 

§171.     Ratification. 

The  relation  of  principal  and  agent  may  also  arise 
by  ratification^  i.  e,,  by  the  party  adopting  and  taking 
the  benefit  and  liabilities  of  a  contract  made  by  another 
person  on  his  behalf,  but  without  his  authority,  ratifica- 
tion being  equivalent  to  antecedent  authority.  For 
example,  if  A  professes  to  enter  into  a  contract  for  me 
without  my  authority,  and  I  afterwards  ratify  it,  my 
ratification  relates  back  so  as  to  have  the  same  effect  as 
if  I  had  authorized  him  to  enter  into  the  contract  for 
me.^     But  if  third  persons  acquire  rights  after  the  act 

1  Eastland  v.  Burchell,  8  Q.  B.  D.   at     p.        114;  Gulich  v.  Grover,  88  N.  J.  (L.)  468,  97 
486.  Am.  Dec.  728;  Rich  v.  Suic  Bank,  7  Neb. 

2Eilcr  V.  Crull,  99  Ind.  375;  Walking   v.      ^^  «»  A";i.**5;Pv^'J^^*"il!?  2^-  ""■  ^^^''r?' 
DeArmond,  89  Ind.  563:  Fcrren  v.    Moore,      t^  &  M.  75.  45  Am.  Dec.  470;  Everett  v.  U. 

59  N.  H.  106:  Pierpont  v.   Wilson,  49  Conn.  ^-.iPo*:?;  l??\**A^  J^f-  ^^''  ^!/,T(v  ""• 

450*  ante    S  1&9  Wilbur.  12  Rich.  120,  28  Am.  Dec.  410;  Vin- 

,'ir  tLI       n  XT       a.c  cent  V.  Rather,  81  Tex.  77, 98  Am.  Dec.  616; 

3 Kemp  V.  Pryor,  7  Ves.  246.  Wallace  v.  Lawyer,  90  Ind.  499;  McDowell 

I  Lawson  Rlfhts,  Rem.&  Pr.,  S!89;  DraUe  v.  McKenzie,  65  Ga.  680;  Davis  v.  Krum, 

ly  V.  Gregg,8  Wall.  842;  Goss  v,  Stevens,  12  Mo.  App.  279;  Grogan  v.  San  Francisco^ 

88  Minn.  478;  Hawley  v.  Kecler.  58  N.  Y.  18  Gal.  afo;  Burgess  v.  Harris,  47  Vt.  322. 
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is  done  and  before  it  has  received  the  sanction  of  the 
principal,  the  ratification  can  not  operate  retrospect- 
ively so  as  to  defeat  those  rights.^ 

The  principal  is  bound  by  the  act  whether  it  be  to  his 
detriment  or  to  his  advantage,  and  whether  it  be  in  con- 
tract or  in  tort.^  A  ratification  once  made  can  not  be 
revoked  by  the  principal."*  And  it  must  be  in  toto;  the 
principal  can  not  ratify  one  part  of  the  agenf  s  acts  and 
reject  the  other  part,  for  that  would  allow  him  to  accept 
the  agent's  unauthorized  act  so  far  as  it  was  beneficial 
to  him,  and  to  reject  what  was  against  his  interest — a 
thing  the  law  will  not  allow.^  By  adopting  a  part  he 
Is  bound  by  the  whole.®  Thus  where  A  sells  B's  live 
stock,  and  gives  a  warranty  of  their  soundness,  B,  by 
ratifying  the  sale  and  accepting  the  money,  ratifies  also 
the  giving  of  the  warranty.^  So  a  debtor  can  not  have 
the  benefit  of  a  compromise  made  by  another  with  his 
creditors  without  adopting  all  the  representations  made 
by  that  other  in  negotiating  it.®  And  a  principal  can 
not  say  that  he  will  ratify  the  act  "if  he  receive  no  harm 
thereby ;"  he  must  repudiate  absolutely  or  be  bound  ab- 
solutely.* 

But  where  the  ratification  is  made  under  a  mistake  or 
in  ignorance  of  the  full  extent  of  the  agent's  act  it  is 
voidable  to  the  extent  of  the  mistake.^ ^  And  the  ratifi- 
cation is  binding  only  where  it  is  made  with  full  knowl- 

a  Wood  y.  McClain,   ?  Ala.  800.  42  Am.  406;  Taylor  y.  Connor,  41  Miss.  Tftt,  97  Am. 

Dec.  612:  Lewis  y.  Buttrick.  103  Mass.  412.  Dec.  419. 

3  Wilson  y.  Truman.  6  M.  &  G .  2S6;  Moore-  e  Odiorne  y .  Maxey,  18  Mass.  182:  Skin- 
house  y.  Northrop,  83  Conn.  880,  89  Am.  ner  y.  Dayton,  19  Johns.  ft5«,  10  Am.  Dec. 
Dec.  211.  286;  Bennett  v.  Judson,  21  N.  Y.  288;  Mun- 

♦  Bell  V.  Ryerson,  11  la.  283,  77  Am.  Dec.  ^^^  ^-  Wickersham,  68  Pa.  St.  87. 

142;  Breck  y.  Jones,  16  Tex.  441;  Harleton  '  Cochran  y.  Chitwood,  59  111.  53. 

li  M     SSi*"^'  ^  ^'  '^'  ^^'  ^^" ^*  J*""**"^ '  •  Crans  y.  Hunter,  28  N.  Y.  .389. 

.    Bennett    y.  Judson,   21    N.   Y.    238;  '''r.;- ''t"' "  T.t'v'Ji    «  m    • 

Cochran  v.  Chitwbod.  59  111.  58;  Southern  *^  Smith  V; Jracy,  W  N    Y.  79;  Baldwin 

Ex.  Co.  y.  Palmer,  48  Ga.  85;  Menkins  y.  J^  ^""'^^'viL^-  ^'J^'  ^^V^-  ^^H"** 

Watson.  27  Mo.  168;  Drennan  y.  Walker,  21  ^7  Conn.  9;  Miller  v.,Board  of  Education, 

Ark.  589;  Billinjrs  y.  Morrow,  7  Cal.  171,  68  **  C*'-  '*»• 
Am.  Dec.  285:  Babcock  y.  De  Ford,  14  Kan. 
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edge  on  the  part  of  the  principal  of  all  the  material 
facts.*  ^  Thus  where  an  agent  for  the  sale  of  real  estate 
exceeded  his  instructions  in  selling  one  part  of  the  land 
which  he  was  not  authorized  to  sell,  and  the  principal 
afterwards  impliedly  ratified  all  his  acts  by  receiving 
the  money  for  the  sale  of  all  the  land,  but  it  appeared 
that  he  did  not  know  that  the  pari;  in  question  had  been 
sold,  it  was  held  that  the  agent's  sale  was  neither  au- 
thorized nor  ratified.*^  And  in  an  English  case  a  land- 
lord authorized  a  bailiff  to  distrain  for  rent  due  to  him 
from  his  tenant  of  a  farm,  directing  him  not  to  take  any- 
thing that  was  not  on  the  premises.  The  bailiff  dis- 
trained cattle  of  another  person,  supposing  them  to  be 
the  tenant's,  beyond  the  boundary  of  the  farm ;  the  cat- 
tle were  sold  and  the  landlord  received  the  proceeds. 
The  court  ruled  that  the  landlord  was  not  liable  for 
the  bailiff's  act,  unless  he  had  ratified  it  with  knowledge 
of  the  irregularity,  or  unless  he  had  chosen,  without 
inquiry,  to  take  the  risk  upon  himself  and  to  adopt  all 
of  his  acts.*^  But  knowledge  of  material  facts  may  be 
inferred  from  circumstances,  and  the  principal  may  by 
his  conduct  preclude  himself  from  denying  such  knowl- 
edge." 

The  agent  must  have  contracted  for  such  matters  as 
the  principal  had  power  to  do,  for  if  the  agent  enters 
into  a  contract  on  behalf  of  a  principal  who  is  incapable 
of  making  it  or  for  an  illegal  purpose  there  can  be  no 
ratification.**^ 

1 1  Lawson     Rlghu,    Rem.  &  Pr..  §  84;  Dean  v.  Bassett,  57  Cal.040:  Steunkle  v.  R. 

Bank  of  Owensboro   v.   Western    Bk..  13  Co.,  42  Mo.  (App.)  73. 

Bush  526,  26  Am  Rep.  211;  Aetna  Ins.  Co.  i ,  Lester  v.  Kinne.  87  Conn.  9. 

V.  Northwestern  Ins.  Co.,  21  Wi8.458;  Mor-  ,  ,  »    _j        «     ^  lo  «#    o.  ««*  «». 

ris.  etc.,  R.  R.  Co.  v.  Green,  15  N.  J.  (Eq.)  *^  L««^  v.  Read,  13  M.  &  W.  834. 

470;  Mapp  v.  Phillips,  82  Ga.  72;  Billings  v.  i*  Scott  v.  R.  R.  Co.,  86  N.  Y.  200;  For- 

Morrow,  7  Cal.  IH,  68  Am.  Dec.  285;  Ted-  bes  v.  Haymann,  75  Va.  168. 

pi?  V»?'n;J^  J^H^Ii^'^i^rg'Ma^^llQX:  '»  Mason  v.    Caldwell,  6  Gilm.    196,  48 

Pet.  607;  Day   v.  Holmes,   m  Mass.  806;  ^m.  Dec.  880;  O'Connell  v.  Arnold,  58  Ind. 

Hankin  y  Baker,  46  N.Y.  660;  Walters  v.  ior.  Armitage  v.Widoe,'36  Mich.124;  Board 

Munro,  17  Md.  IM,  77  Am.  Dec.  828- Rey-  ^f   Supervisors    v.    A^righl,  54  MJss.  668; 

S?*?*J-tSf%*i*'  **  J"-  ^i^^vS^^'V^^^'SS'  McCraVken   v.  San  Francisco,  16  Cal.  69 

2  Ark.  181;  Vincent  v.  Rather.  81  Tex.  77.  Richardson  v.  Payne,  114  Mass.  429;  Harri^ 

fnd^"399?^oJl*y  ^,^?i^V'f^t^^'u%       S?.   -  ^^"-^^'  «  ^-  ^"-  '^  ^--  ^-• 
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The  agent  must  have  made  the  contract  as  an  agent; 
i.  €.,  on  behalf  of  the  person  who  ratifies  it.^®  If  having 
a  principal  he  contracts  in  his  own  name  he  can  not  di- 
vest himself  of  his  personal  liability  to  have  the  con- 
tract enforced  as  against  him  or  against  his  principal 
when  discovered,  at  the  option  of  the  party  with  whom 
he  has  dealt,  and  if  he  has  no  principal  and  contracts  in 
his  own  name  he  can  only  divest  himself  of  his  rights 
and  liabilities  by  assignment.^^  On  this  ground  it  is 
held  in  England  and  in  several  cases  in  the  United 
States^®  that  a  person  can  not  ratify  the  forgery  of  his 
name — because  the  forger  does  not  act  on  behalf  of  nor 
profess  to  represent  the  person  whose  signature  he 
counterfeits — though  there  are  some  American  cases 
where  the  ratification  is  held  good  on  the  ground  of 
estoppel.*  • 

The  agent  must  act  for  a  principal  who  is  in  contem- 
plation,^^ and  therefore  he  can  not  make  a  contract  with 
a  vague  expectation  that  some  one  will  relieve  him  of 
his  liabilities.  But  this  rule  does  not  prevent  ratifica- 
tion in  the  case  of  brokers  making  contracts,  as  agents, 
in  the  expectation  that  customers  with  whom  they  are 
in  the  habit  of  dealing  will  take  them  off  their  hands. 
Thus,  in  contracts  of  marine  insurance,  persons  "who 
are  not  named  or  ascertained  at  the  time  the  policy  is 
effected  are  allowed  to  come  in  and  take  the  benefit  of 
the  insurance.  But  then  they  must  be  persons  who 
were  contemplated  at  the  time  the  policy  was  made." 

1  e  Condit  v.    Baldwin,  21  N.  Y.  219,  78  09;  Shisler  v.    Vandike.  92  Pa.  St.  447,  87 

Am.  Dec.  187;  Vanderbili  v.  Turnpike  Co.,  Am.  Rep.  704;  Henry  Christian  Assn.    v. 

2  N.  Y.  4T»,  61  Am.  Dec.  816;  Alldred  v.Bray,  Walton,  87  Atl.  Rep.  261  (Pa.). 

41  Mo.  484;  Grund  v.  Van  Vlcck.  69  111.  47j;  1 9  portyth  v.  Day,  46  Me.  176:  Welling- 

Com.  ^nk  V.  Joii«,  18  Tex.  811;  Richard-  ton  v.  Jackson,  121  Mass.  167;  Buck  t.WocS, 

son  V.  Payne,  114  Mass.  429.  27  Atl.  Rep.  108  (Mc.) ;  Howard  v.  Duncan, 

17  Anson  Contr.,  4  886;  Hammerslouffh  8  Lans.  176;  Greenfield  Bank  v.  Crofts,  4 

V.  Cheatham,   84  Mo.    14.  See   Durant  v.  Allen,  447. 

Roberts,  82  L^.  Rep.  217,  criticised  in  34  ,0  Vanderbilt   v.    Turnpike   Co..   2  N. 

Am.  L.  RcT.  788.  y.  479;  Bevenoflre   v.  Rawson,  51  111.  594; 

IS  Brook  V.  Hook,  L.  R.  6  Ex.  79;  Mc-  Roby  v.  Cossitt,  78  111.  688. 
Kenzie  v.  British  Linen  Co.,  6  App.  Gas. 
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And  the  principal  may  exist  only  in  contemplation  of 
law,  as  in  the  case  of  estates  of  deceased  or  bankrupt 
persons;  an  agent  may  contract  on  behalf  of  the  estate, 
and  the  administrators  or  trustees  may  take  advantage 
of  the  contract  though  they  were  not  appointed  or  even 
ascertained  at  the  time  of  its  making. 

The  principal  must  be  in  existence  at  the  time  the 
unauthorized  transaction  took  place.^^  Thus  where  a 
person  enters  into  a  contract  as  promoter  or  trustee  on 
behalf  of  a.  corporation  not  yet  formed,  and  the  com- 
pany when  formed  adopt  his  acts,  this  is  making  a  new 
contract  by  it,  and  not  ratifying  the  existing  one.**  In 
Kelner  v.  Ba^cter^^  the  promoters  of  a  company  as  yet 
unformed  entered  into  a  contract  on  its  behalf  and  the 
company  when  duly  incorporated  ratified  the  contract. 
It  became  bankrupt  and  the  defendant  who  had  con- 
tracted as  its  agent  was  sued  upon  the  contract.  It 
was  argued  that  the  liability  had  passed,  by  ratifica- 
tion, to  the  company  and  no  longer  attached  to  the  de- 
fendant, but  the  court  held  that  this  could  not  be.  Said 
Willis,  J. : 

"Could  the  'company'  become  liable  by  a  mere  ratification?  Clearly 
not  Ratification  can  only  be  by  a  person  ascertained  at  the  time 
of  the  act  done, — ^by  a  person  in  existence  either  actually  or  In  con- 
templation of  law.  as  in  the  case  of  the  assignees  of  bankrupts,  or 
administrators  whose  title  for  the  protection  of  the  estate  vests  by 
relation." 

§172.     Form  of  Ratification, 

Where  there  is  an  express  assent  to  or  an  express  con- 
firmation of  the  transaction  either  by  word  of  mouth 
or  in  writing,  the  proof  of  the  ratification  is  not  diflB- 


«i  Watson  V.  Swan,  11  C.  B.  (N.  S.)  771;       Pratt  v.  Oshkoeh  Match  Co.,  89  Wis.  406, 
Lawson  Rights,  Rem.  &  Pr..  §  88.  62  N.  W.  Rep.  84. 

tt  Lawson   Rights,    Pem.  &  Pr.,  §  88:  aa  L.  R.  2C.  P.  175. 

211 


Digitized  by  VjOOQIC 


§  173  THE  PARTIES.  [PART  I. 

cult,  though  it  is  to  be  borne  in  mind  that  if  the  agent's 
contract  is  required  by  law  to  be  under  seal  then  the 
principal's  ratification  must  be  under  seal  likewise.^ 
But  where  the  agent  has  unnecessarily  affixed  a  seal  to 
the  contract  the  ratification  need  not  be  under  seal.* 
And  in  all  cases  no  formal  words  are  essential,  if  it  can 
be  gathered  from  the  contents  of  the  instrument  or  the 
language  used  that  an  express  ratification  was  in- 
tended.^ 


§173.     Ratification  by  Acts  and  Conduct. 

It  is  not  even  necessary  that  the  principal  should  de* 
clare  the  unauthorized  act  confirmed  by  him  in  so  many 
words.^  His  acts  and  conduct  are  always  construed 
liberally  in  favor  of  the  agent ;  and  when  they  are  incon- 
sistent with  anything  else  but  a  ratification,  the  pre- 
sumption of  ratification  is  almost  conclusive,*  and  es- 
pecially is  this  so  where  it  was  manifestly  for  his  bene- 
fit.^ Thus  silence  may  raise  a  presumption  of  ratifica- 
tion, for  a  principal  who  knows  of  an  unauthorized  act 
having  been  done  in  his  name  by  his  agent  must  give 
notice  of  his  dissent  within  a  reasonable  time,*  though 
he  is  not  required  to  disown  the  act  the  very  instant  he 
hears  of  it.**     So  accepting  the  benefits  of  the  unauthor- 

iLawson  Rights,  Rem.  and  Pr.,  §  40  and  «Pcnn.  Nav.  Co.  v.  Dandridg^e.  8   Gill  & 

case«  cited.     But  there  are  cases   denying  J.  248.  89  Am.  Dec.  543;  Bryant  v.  Moore, 

that  this  is  requisite.    Holbrook  v.   Cham-  26  Me.  84,  45  Am.  Dec.  97. 

berlin,  116  Mass.  116, 17  Am.  Rep.  140.  spiemmingv.    Ins.    Co.,   4  Whart.   60. 

2Ledbetter  v.  Walker,  31  Ala.175;  Bates  88  Am.  Dec.  38. 

V.  Best,  13  B.  Mon.  215.  4Lee  v.  Fonuine.  10  Ala.    756,   44  Am., 

3Story  on  Agency,  §  262.    Where  a   stat-  Dec.  506;   Phil,  etc.,   R.  C.  v.  Cowell,  28 

ute,  however,  requires  an  agent's  author!-  Pa.  St.  329, 70    Am.    Dec.    128:   Smith    v. 

ty  to  sell  lands  to  be  in  writing,  ratification  Sheehey,  12WalI.  358;  Fainell  v.Howard.  29 

of  his  act  must  be.  In  such  cases,  in    writ-  la.  881;    Williams  v.   Merrltt,  23  III.  268; 

Ing.    Hawkins  v.  McGroarty,  110  Mo.  546.  Lawson  Rights,  Rem.  &  Pr.,  §  41. 

iLovejoy  V.  R.  Co.,  128  Mass.  480;  Haw-  « Miller  v.    Excelsior   Stone   Co.,  1    III. 

kins  V.  Lange,  22  Minn.  657;    Leaving    v.  App.  778;  Dupont  v.  Wetherman,    10   Cal. 

Butler,  69  JlC  676;  Cooper  v.  Schwartz,   40  864-  Robinson  v.  Chapline,  9  Ia.91;  Walters 

Wis.  64;  Szymanski  V.  Plassan,  20  La.  Ann.  v.  Monroe,  17  Md.  150,  77  Am.  Dec.  828. 
90,  96  Am.  Dec.  882. 

212 


Digitized  by  VjOOQIC 


CH.  v.]  THE  PARTIES.  §  175 

ized  act^  (provided,  of  course,  that  the  principal  was 
aware  of  all  the  material  facts)  :^  suing  the  party  on 
the  contract,®  or  suing  the  agent  for  the  money  re- 
ceived,^ or  defending  an  action  arising  out  of  the  con- 
tract,^ *^  have  all  been  held  to  imply  a  ratification.^^ 


§174.     Declarations  of  Agent. 

The  authority  of  the  agent  to  bind  the  prindpal  can 
not  be  proved  by  the  agent's  statements  as  to  the  extent 
of  his  authority;^  nor  can  an  agent  give  himself  au- 
thority to  bind  his  principal  by  false  statements  to 
those  with  whom  he  deals  as  to  the  extent  of  his  au- 
thority ;2  nor  can  a  special  agent  enlarge  his  authority 
by  such  statements.^  Statements  by  an  agent  before  he 
received  authority  to  act  or  after  it  had  been  with- 
drawn, or  not  within*  the  scope  of  his  agency,  do  not 
bind  his  principal.^ 

§175.     Ratification  Shifts  Liability  to  Principal, 

The  ratification  by  the  principal  absolves  the  agent 
from  all  liability  and  estops  the  principal  from  claim- 
ing damages  against  the  agent  for  his  unlawful  inter- 

«Gtbson  V.  Norway  Sav.   Bank,   69  Me.        point  lo  Lawson  Riehts,  Rem.  &  Pr.,  §  41. 
070;  Darst  v.  Gale,  88  III.  186;  Gold  Mininfir       p.  48^4. 

?°Ck  •  ^  u'\.?^*'i,^  "c  5;    ^'    ^^ir^   ""'  1  Howe  Machine  Co.  v.  Clark,  15    Kan, 

^£?"*^^i^  I'Su*^*'  t?*^'^*'"oq''a  ?''1S'  492:  Reynolds  v.    Continent    Ins.    Co.,    8. 

122  Mass.  184;  Pike  V.  DuRiass,  28  Ark.  59;  Mich.  181;  Majcey  v.  Hcckethorn,    44    111.6 

?/°;?'1/u^9-''****  Siiv"?-  Ft**';  Vao^^S;  438:  Brigham  v.  Peters,  1  Gray  189;  Peck  v, 

61;Gulick  v^Grov«-,^N^..(L.)  463.    97  RUchey,  66  Mo.  lUj"  Streetir    v.  Poor.  4 

D°*-c?'5;  ?®a'  Mundorf  v.  Wickersham,  63  Kan.  4i2;  Harker  v.  6ement,  9  Gill.  7,  62 

Pa.  St.  »7,3  Am.  St.  Rep.  631.  ^m.  Dec.  670;  McDougald  v.    Dawson,   80 

7Sec  ante,  $  171.  Ala.  668;  WhiUnjr  v.  Lake,  91  Pa.  St.   849: 

aCopeland  v.  Ins.  Co.,  6  Pick.  198;    Ham  Metchum  v.  Dunlap,  98  Mo   418.      But   an 

V.  Boody,20N.  H.411,61    Am.    Dec.    235;  afi\"»<^  =°ay  *>«  P^S^^d  by  i he  aKcnt    him- 

DrennaA  v.    Walker.  21    Ark.   589;  Beid-  ^i-     Thayer  v.  Meeker,  86  111.  470. 

man  V.  Goodell,69  la.  692.  zStringham     v.   Ins.    Co.,  4  Abb.  App. 

eStory  on  Agency,  5269.  M^'lPSr""  *  ^*^"'  ^°'  ^'    ^°^***'*""*'   ^^ 

loLathropv.  Com.  Bk.,8Dana,  118,  83  ,*?•  „             ,       ^».     ».      ,^^  ^        ^, 

Am.  Dec.  «1.  sStollenwerck  v.  Thacher,  115  Mass.  224. 

1 1  And  see  illustrative  cases  cited  on  this  *  Clark  v.  Baker,  2  Whart.  840. 
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ference.^  The  principal  becomes  as  liable  for  the  agent's 
acts  as  though  he  had  originally  authorized  them,  and 
all  the  responsibilities  are  shifted  from  the  agent  to  the 
principal.^  The  principal  may  in  like  manner  bring 
suit  on  the  contract,^  and  the  agent  becomes  entitled  to 
the  same  rights  and  compensation  as  if  his  act  had  been 
originally  auhorized.'*  If  an  agent  improperly  appoints 
a  subagent,  the  ratification  of  the  acts  of  the  subagent 
by  the  principal  will  bind  him  in  the  same  manner  as 
though  he  had  originally  given  the  agent  authority  to 
delegate  the  execution  of  his  orders.^  But  it  will  create 
no  liability  on  the  principal's  part  to  pay  for  the  ser- 
vices of  the  subagent.® 

§176.     What  Acts  Can  Not  he  Ratified. 

"Where  an  act  is  beneficial  to  the  principal  and  does 
not  create  an  immediate  right  to  have  some  other  act 
or  duty  performed  by  a  third  person,  but  amounts  sim- 
ply to  the  assertion  of  a  right  on  the  part  of  the  prin- 
cipal, there  the  rule  [that  the  principal  may  ratify  an 
unauthorized  act]  seems  generally  applicable.  .  .  . 
On  the  other  hand  if  the  act  done  by  such  person  would 
if  authorized  create  a  right  to  have  some  act  or  duty 
performed  by  a  third  person  so  as  to  subject  him  to 
damages  or  losses  for  the  non-performance  of  that  act 
or  duty,  or  would  defeat  a  right  or  estate  already  vested 
in  the  latter,  there  the  subsequent  ratification  or  adop- 
tion of  the  unauthorized  act  by  the  principal  will  not 

iMeehan  v.  Forester,  53  N.  V.  877;  Mc-  168;  Roby  v.  Cossett,  78  111.  088;  Bray  v. 

Cracken  ▼.    San  Francisco.  16    Cal.  A91:  Gunn,  85  Ga.,  144;  Mason  v.  Caldwell,  5 

Owing  V.  Hull,  2  Pet.  607;  Thorndike  v.  Gilm.    196,  48   Am.  Dec.   880;  Vlolett   v. 

Godfrey,  8  Greenl.  439;  Farwell  v.  Meyer,  Powell,  10  B.  Mon.  347, 62  Am.  Dec.  548. 

85  111.  41;  Bray  v.  Gunn  58  Ga.  144:  Wood-  aStory  on  Agency,  §  244. 

ward  V.  Suydam,  11  Ohio,  880:  Meyer  v.  ^„     '.        *     „v          ^  „,     ^    .«. 

Morgan,  61  Miss.  21,  24  Am.  Rep.  617.  *  Hopkins  v.  MoUineux,  4  Wend.  466. 

2Ballou  V.  Talbot,  16  Mass.  461,  8  Am.  »Strickland  v.  Hudson,  56  Miss.  286. 

Dec.  146;  Rogers  v.  Kneeland,  10  Wend.  ^Homan  v.  Ins.  Co.,  7  Mo.  App.  22. 
218;  Clark  v.  Van  Rennsdyk,  9  Cranch. 
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give  validity  to  it  as  to  bind  such  third  person  to  the 
consequences."^  The  cases  cited  in  illustration  of  this 
rule  by  Story  are :  the  case  of  a  lease  containing  a  con- 
dition for  determination  by  either  party  on  six  months' 
notice,  such  notice  being  given  by  an  unauthorized 
agent;*  the  case  of  a  demand  by  one  without  authority 
on  a  debtor  for  a  debt;^  a  notice  of  dishonor  of  a  note;^ 
and  others.  The  ground  upon  which  this  is  put  is, 
that  in  these  cases  the  advantage  is  all  with  the  princi- 
pal; he  may  play  fast  and  loose;  he  may  adopt  the 
agent's  acts,  if  he  subsequently  thinks  it  beneficial  to 
him,  and  repudiate  them  if  otherwise.  So  it  has  been 
held  in  Louisiana  that  the  ratification  of  an  unauthor- 
ized contract  of  re-insurance  or  double  insurance  must 
be  made  before  the  loss  occurs,  or  it  will  be  of  no  avail.^ 

(11) 

The  Effect  of  the  Relation. 

§177.     Introductory. 

Having  seen  the  modes  in  which  the  relation  of 
principal  and  agent  may  be  formed,  we  pass  now  to  the 
effect  of  that  relation.  And  the  subject  will  be  consid- 
ered under  three  heads :  A.  The  rights  and  liabilities  of 
principal  and  agent  inter  se.  B.  The  rights  and  liabil- 
ities of  the  parties  where  the  agent  contracts  as  agent 
for  a  named  principal.  C.  The  rights  and  liabilities  of 
the  parties  where  the  agent  contracts  for  a  principal 
whose  name  or  whose  existence  he  does  not  disclose. 

1  Story  on  Agency,   ff    846,  84«.     Sec  »Coore   v.  Callaway,  1  E«p.  88;  Free- 

Farmers*  Loan  Co.  ▼.  R.  Co.,  88  Fed.  Rep.       man  v.  Boynton,?  Mass.  483. 

«Tindall  v.  Brown,  1  Term.   Rep.  167; 
anton  v.  Blossom,  14  Mi 
sAlliance  Ass.  Co.  v.  S 
Ann.  1,28  Am.  Dec.  117. 


870. 

sBuson  V.  Denman,  2  Ex.  167;  Lyster  v.       Sunton  v.  Blossom,  14  Mass.  116. 
Goldwin,  2  Ad.  A  B.  (N.  S.)  148.  sAlliance  Ass.  Co.  v.  Sute  Ins.  Co.,  La, 
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(a) 

RIGHTS  AND  LIABILITIES  OF  PRINCIPAL  AND  AGENT 
INTER  SE 

§178.     Duty  of  Principal  to  Revyard  and  Indemnify 

Agent, 

The  principal  is  bound  to  pay  the  agent  such  compen- 
sation or  commission  for  the  employment  as  may  have 
been  agreed  upon  between  them  or  as  may  be  customary 
in  similar  cases  for  similar  services,^  unless  he  is  a 
gratuitous  agent^  or  unless  the  value  of  the  service 
performed  or  the  express  or  implied  understanding  be- 
tween the  parties  show  that  no  claim  for  pay  was  in- 
tended.^ And  one  who  acts  without  authority  as  an 
agent,  if  his  acts  are  afterwards  ratified,  becomes  enti- 
tled to  the  same  compensation  as  if  he  had  been  duly 
authorized.*  Where  the  agent  has  agreed  to  leave  the 
amount  of  his  compensation  to  the  principal's  discre- 
tion or  generosity  he  can  not  recover  more  than  the 
principal  chooses  to  give,*^  although  if  the  agreement  is 
that  he  is  to  be  allowed  a  reasonable  compensation  to 
be  fixed  by  his  employer,  he  may  bring  his  action  for  a 
reasonable  compensation,  if  his  employer  neglect  or  re- 
fuse to  fix  it.® 

But  the  agent  can  recover  nothing  for  his  services 
where  the  service  was  for  an  illegal  purpose^  or  where 
he  has  been  guilty  of  gross  neglect,  unfaithfulness  or 

iManeum  ▼.  Ball«  43  Miss.  288,  6  Am.  sTaylor  v.  Brewer,  1  M.  &  S.  290. 

Rep.  488;  Briggs  v.  Boyd,  56  N.  Y.  889:  eStorv  on  Airencv   S  8«5 

Dexter  v.  Campbell,  187  Mass.  198;  Fuller  J^°^^    ^^\f,!   o/tir  „  ...      «.      • 

V.  Ellis,  39  Vt.  346;  Lawson  Usages  &  Cus-  ^  'J'ii^jJE**^'*'^*  X*o  '"^'    Fareira  v. 

toms  6  IBI  Gabell,  89  Pa.  St.  89;  McBratney  v.  Chand- 

" ;  *            .               *  o.i>.     1LI      .  I«r,  2«  Kan.  692;  Crane  v.  Whitiemore,  4 

r.      «  S  °^Tr¥S^^\  '  ^''    1:2'^*°'*  ^-  Mo.  App.  SIO;  Gray  v.  Hook,  4  N.  Y.  449; 

Orr,  3  St.  &  P- f,  W  Am.  Dec.  819;  Morrow  ciippinger  v.  Hepbaugh,  6  W.  &  S.  816,  40 

▼.Allison,  39  Ala.  TO.  Am.    Dec.    619;  WSey   v.    Merrill,    160 

3ld.  Mass.  1. 

« Wilson  ▼.  Dame.  68  N.  H.  882;  Beall  v. 
January,  68  Mo.  434. 
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fraud  in  the  performance  of  his  duties®  or  has  violated 
his  instructions.® 

He  is  bound  likewise  to  indemnify  the  agent  for  all 
acts  lawfully  done  in  the  execution  of  his  authority.^^ 
This  extends  not  only  to  all  expenses  legally  and  prop- 
erly incurred  on  the  principal's  behalf^^  but  to  all  acts 
done  by  him  in  the  course  of  his  agency,  in  which  he 
has  undertaken  a  liability  or  sustained  a  damage.*^  In 
Howe  V.  Buffalo,  etc..  Railroad  Co,,^^  a  railroad  con- 
ductor was  instructed  by  the  company  not  to  receive  for 
fare  a  certain  class  of  tickets.  A  passenger  having  pre- 
sented one  of  these  tickets,  the  conductor  refused  to 
receive  it  and  ejected  the  passenger.  The  passenger 
having  brought  suit  against  him  and  obtained  judgment 
it  was  held  that  he  had  a  right  to  recover  against  the 
company  the  amount  of  the  judgment  and  the  damage 
sustained  by  him  in  carrying  out  his  orders.  Said  the 
court: 

"The  plaintiff  acted  In  good  faith  and  in  obedience  to  the  de- 
fendant's instructions.  He  supposed  the  company  to  possess  the  au- 
thority it  assumed,  and  he  found  himself  involved  in  a  serious  lia- 
bility by  fidelity  in  discharge  of  a  duty  imposed  by  his  principal 
where  he  was  wholly  free  from  intentional  wrong.  .  .  .  The 
court  below  was  right  in  holding  that  the  plaintiff  was  entitled  to 
redress.  There  is  an  implied  obligation  on  the  part  of  the  principal 
to  indemnify  an  innocent  agent  for  obeying  his  orders,  where  the 
act  would  have  been  lawful  in  respect  to  both,  if  the  principal  really 
had  the  authority  which  he  claimed." 

The  liability,  however,  must  not  have  been  incurred 

8 Fisher  v.  Dynes.  62  Ind.  848;  Smith  v.  Phelps.  103  Mass.  313;  Beach  v.  Branch,  57 
Crews,  3  Mo.  App.  2fI9;  Vennum  v.  Greg:-       Ga.  368. 

°5J'SL^°'^*'^;,^*?^wf*,'^^^'J®^'''°'  i«Mohawk,etc.,  R.  Co.  v.    Costigan,   2 

413;  Short  V.  Millard,  68  111.  292;  Segar  v.  s^ndf.  Ch.  306;  Green  v.  Goddard.  9  Meic. 

Parnsh,  20  Gratt,  672.  222;  Howard  v.  Clark,  48  Mo.  344:  Yeatman 

•Jones  ▼.   Hoyt,  25  Conn.  386;  Hoyt  v.  v.  Corder,  88  Mo.  887;  Coventry  v.  Barton, 

Shipherd,  70  111.   309-   Fraser  v.  Wyckoflf,  17  Johns.  142,  8  Am.   Dec.  876-  Clark    v. 

68  N.  Y.  446;  Bcall  v.  January,  62  Mo.  434.  Jones,  16  Lea  361;  Grace  v.  Mitchell,   81 

loHaoA  V   RuBton    u  Ind   ^Aoo  )  8   Aa  Wis.  688, 11  Am.  Rep.  618:  Tarr  v.  Northv,^ 

11  White  V.  National  Bank.  102  U.  S.  656;  *  '37  N.  Y.  298. 

Durant  v.  Burt,  98  Mass.  161;   Brown  v. 
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without  cause  or  beyond  the  agent's  authority  or  in- 
structions,^^ or  after  his  authority  has  been  revoked  ;** 
nor  must  the  agent  have  been  guilty  of  negligence  or 
unfaithfulness  in  his  agency.^®  If  the  money  advanced 
by  the  agent  or  the  liability  incurred  by  him,  were  ad- 
vanced or  incurred  for  an  illegal  or  immoral  purpose, 
no  suit  will  lie  by  the  agent  against  the  principal  for 
reimbursement,^"^  unless  the  agent  had  no  knowledge  of 
the  illegality  of  the  transaction,  or  his  act  was  not  a 
part  of  it^® 

And  the  loss  must  have  proceeded  directly  from  the 
execution  of  the  authority.  An  agent  who  should  be 
robbed  of  his  own  money  while  on  a  journey  for  his 
principal,  or  should  receive  an  injury  while  similarly 
engaged,  would  clearly  have  no  recourse  against  his 
principal  for  indemnity.^® 

§179.     Duties  of  Agent — In  Oeneral. 

For  a  violation  of  those  duties  which  the  agent  owes 
to  the  principal  and  which  the  principal  has  a  right  to 
expect  of  the  agent,  the  latter  is  responsible  for  all  the 
damages  which  are  the  natural  result  thereof.^  These 
duties  are  to  enter  upon  the  performance  of  the  agency 
after  having  accepted  the  employment,^  to  use  ordinary 
skill  and  diligence  in  the  discharge  of  his  duties,*   to 

KPickenngv.  Demerritt,  100  Mass.  415;  Rep.  160.    The  rule  in  Btiffland  seems  to 

Day  V.  Holmes,  108  Mass.  897;  VanDyke  ▼.  be  different.    See  Reed  v.  Anderson,  18  Q. 

Brown,  8  N.J.  (Eq.)  657;  Schrack  v.    Mc-  B.  D.  779;  Seymour  v.  Bridge,  14  Q.  B.    D. 

K°*€?.^A  *L?*-  S^A-?*5  Corbin  v.  Ameri-  is  Armstrong  v.   Toler.  11  Wheat.   268; 

canJlins,27Conn.274,  71    Am.    Dec.  68;  Greenwood  v.  Curtis,  6  Mass.  858,   4   Am. 

WillUms  V.  Littlefield,  12  Wend. JK:  How-  Dec.  145;  Moore  v.  Appleton,  26  Ala.  683; 

ard  V.  Tucker,  1  Bam.  &  Aid.  772;   Save-  Drummond  v.  Humphreys,    89   Me.   847; 

land  V.  Green,  36  Wis.  612.  Warren  v.  Hewitt,  45  Ga.  601. 

1 5 Story  on  Agency,  $  349.  i  spowell  v.  Trustees.  19  Johns.  284. 

leDodge  v.  Tileaton.  12  Pick.  888;  Mon-  i Price  v.  Kcyes,  62  N.  Y.  878;  Dodge  v, 
triou  V.  Jeffreys,  2  Car.  &  R  118;  Slorer  v.  Tileston,  12  Pick.  828;  Bell  v.  Cunning- 
Eaton,  60  Me.  219,  79  Am.  Dec.  611.  ham,  8  Pet.  69;  Johnson  v.  Wade,  68  Tenn. 

I'Armstrongv.  Toler,    11    Wheat.  258;  **>. 

Kennett  v.  Chambers,  14  How.  88;  Graves  »Lawson  Rights,  Rem.  &  Pr.,  f  78. 

r:-^*n*5o*P^*  sV  M!*'Sf;hhini  JVlSi^u-  'Myles  v.  M;rles  6  Bush.  2*7;  Moore  v. 

?r^K'*??7^  rrfLf^iii  I  ^™!.I;  ^SS^^^^'  Gholin,  84  Mfss.  ^:  Hemenway  v.  Hem- 

Jfl«."*mil^' SS.ni^^  M   K^TAn^^  ^"S*  ^nway,  6  Pick.  889;  Mitchell  v.^Aten.  87 

Hl^v^^^vrivf'eSrisb  Ma^"  {^''ii  1??  «-'  ^'  ^  ^"^  S''  ^^P'  ^^• 
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act  in  good  faith  in  the  interest  of  the  principal/  to  obey 
his  orders  and  instructions,*^  to  give  notice  to  the  prin- 
cipal of  every  fact  which  it  is  to  his  interest  to  know  for 
his  guidance,®  to  keep  regular  accounts  of  his  transac- 
tions in  his  principal's  business,^  and  to  account  to  his 
principal  for  money  received,  goods  sold  and  orders  ob- 
tained.® 

These  duties  are  clear  and  need  no  extended  illustra- 
tion or  explanation.  But  there  are  others  to  which  a 
more  extended  discussion  will  not  be  inappropriate,  viz. : 
The  agent's  duty  to  make  no  profit  out  of  the  agency  be- 
yond his  compensation  or  commission,  and  his  duty  to 
I)erform  the  service  in  person. 

§180.     Same — To  Make  no  Personal  Profit. 

.  The  agent  is  bound  not  to  make  any  profit  out  of 
transactions  into  which  he  may  enter  on  behalf  of  his 
principal  in  the  course  of  the  employment,  other  than 
the  commission  or  compensation  agreed  upon  between 
them.  Such  a  failure  by  the  agent  to  fulfill  his  obliga- 
tions to  his  principal  may  take  place  in  three  ways,  viz. : 
(1)  He  may  accept  reward  from  the  other  party  to  the 
transaction  in  which  he  is  engaged,  and  thus  may  ac- 
quire an  interest  adverse  to  that  of  his  employer.  Id 
other  words,  he  may  be  bribed  to  make  a  bad  bargain  for 
his  principal.  Or  (2)  he  may  depart  from  his  character 
of  agent  and  assume  that  of  principal,   becoming  the 


^HoIIaday  ▼.  Davi9«5  0regon,49;  Rubi-  his  instructions,    he   will   be   liable  even 

doex  ▼.  Parks,  48  Cal.  216.  though  he  may  have  used  reasonable  dili. 

iClarkc  v.  Roberts,  26  Mich.  SOG;  Foil-  STence.    Butts  v.  Phelps,  79  Mo.  8(W. 
ansbee  v.  Parker,  70  111.  11;  Williams  v.  "Clark  v.  Bank,  17  Pa.  St.  824;  Forrester 

Higgins.  80  Md.    404;    Robinson    Machine  v.  Board  man,  1  Story,  41 ;  Dodge  v.   Perk- 

Co.  V.  Vorse,  52  Iowa,  207:  Thompson    v.  ins,  9  Pick.  888. 

!ifJ^'i:nlSin°*ii'v  V^S^^^'  1^'  ptr  'White  V.  Lincoln,  8  Vesey,  868;  Lawson 

erty  ▼.  5netben,  00  N.  Y.  o23, 253  Am.  Rep.  nttrhta  R^m  APr    &flo 

rnlBank  of  Owensboro  v .  Western  Bank,  ^  .^  ^  •  V     w      \.  r^    .  ^   e 

18  6ush.B88,    26    Am.    Rep.    211;   Recht-  u     ^'^l^"  ^*Sr'n' ^**^;^t^' *  ?*' ^°"' 

«herd  V.  Bank,  47  Mo.  181.    If  he  disobeys  hegan  Bk.  v.  Wallace,  61  N.  H.  24. 
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buyer  of  that  which  he  is  employed  to  sell,  or  the  seller 
of  that  which  he  is  employed  to  buy.  Or  (3)  he  may  by 
taking  advantage  of  his  position  as  agent,  and  through 
the  information  he  receives  as  such,  make  a  profit  or 
procure  an  advantage  for  himself. 

(1)  This  case  is  an  obvious  fraud  on  the  principal, 
and  it  is  clear  that  he  can  neither  recover  the  money 
promised,  nor  retain  it  even  after  it  is  paid  over  to  him.^ 
Thus  where  an  engineer  in  the  employ  of  a  railroad 
company  was  promised  a  commission  by  another  com- 
pany for  the  use  of  his  influence  with  his  employers  to 
obtain  an  acceptance  by  them  of  a  tender  made  by  the 
latter  company,  it  was  held  that  he  could  not  recover 
the  amount  promised.     Said  the  court : 

"It  needs  no  authority,  to  show  that  even  though  the  employers 
are  not  actually  injured  and  the  bribe  fails  to  have  the  Intended 
effect,  a  contract  such  as  this  is  a  corrupt  one  and  cannot  be  en- 
forced."* 

In  another  case  the  agent  was  employed  to  purchase 
a  ship.  The  vendor  had  promised  his  broker  that  he 
should  have  all  that  he  got  for  the  ship  over  £8,500,  and 
the  agent  purchased  the  ship  for  his  employer  for  £9,250 
receiving  from  the  broker  by  an  arrangement  with  him 
the  sum  of  £225,  a  part  of  the  excess  price.  It  was 
held  that  the  employer  was  entitled  to  recover  the  £225 
from  his  agent^ 

(2)  In  this  case  there  need  be  no  actual  fraud  on  the 
part  of  the  agent,  nevertheless  it  is  well  settled  that  if 
one  is  employed  to  buy  or  sell  on  behalf  of  another  he 
may  not  sell  to  his  employer  or  buy  of  him.  Nor,  if  he 
is  employed  to  bring  his  principal  into  contractual  re- 


lAtlee  V.  Fink,  76  Mo.  100,  42  Am.  Rep.  3 Morrison  v.  Thompson,  L.  R.  9  Q.  B. 

386.  480. 

s Harrington  ▼.  Victoria  Graving  Dock 
Co.,  3  Q.  B.  D.  649. 
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lations  with  others  may  he  assume  the  position  of  the 
other  contractng  party.*  This  rule  of  law  is  generally 
Dased  on  the  fiduciary  relation  of  agent  and  prindpal; 
the  agent  is  bound  to  do  the  best  he  can  for  his  princi- 
pal ;  if  he  puts  himself  in  a  position  in  which  he  has  an 
interest  in  direct  antagonism  to  this  duty,  it  is  difficult 
to  suppose  that  the  special  knowledge,  on  the  strength  of 
which  he  was  employed,  is  not  exercised  to  the  disadvan- 
tage of  his  employer.  Or  it  may  be  based  on  the 
ground  that  if  A  employs  B  to  make  a  bargain  for  him 
with  some  third  party,  the  contract  of  employment  is 
not  fulfilled  if  B  makes  the  bargain  for  himself.  The 
employer  may  sustain  no  loss,  but  he  has  not  got  what 
he  bargained  for.*^  ^ 

This  fiduciary  relation  stands  also  in  the  way  of  one 
secretly  acting  as  agent  for  both  the  parties  to  a  con- 
tract when  the  matter  requires  the  exercise  of  discre- 
tion and  judgment.® 

"The  principle  on  which  rests  the  weU-settled  doctrine  that  a  man 
cannot  become  the  purchaser  of  property  for  his  own  use  and  bene- 
fit which  is  intrusted  to  him  to  sell,  is  equally  applicable  when  the 
same  person  without  the  authority  or  consent  of  the  parties  inter- 
ested, undertakes  to  act  as  the  agent  of  both  vendor  and  purchaser. 
The  law  does  not  allow  a  man  to  assume  relations  so  essentiaUy  in- 
consistent and  repugnant  to  each  other.  The  duty  of  an  agent  for 
a  vendor,  is  to  sell  the  property  at  the  highest  price;  of  the  agent 
for  the  purchaser,  to  buy  it  for  the  lowest.  These  duties  are  so  utr 
terly  irreconcilable  and  conflicting  that  they  cannot  be  performed 
by  the  same  person  without  great  danger  that  the  rights  of  one 
principal  will  be  sacrificed  to  promote  the  interests  of  the  other, 

4Ringo  V.  Burns,  10   Pet.  269;  Smith  ▼.  Hart,  68  N.  Y.  425;  Murdock  v.  Mllner,  84, 

Brothcrlinc.   68   Pa.    St.    461;    Collins   v.  Mo.  96. 

Rainey,  48  Ark.  681 ;  Woodman  v.  Davis,  82  sQn  this  second  argument  see  Sharman 

J^^-ii*'  J,?""^**!?  Coal  Co.  V.  Phelps,  95  ^  Brandt,  L.  R.  6  Q.  B.  720. 
Ind.  271:  Ellsworth  v.  Cordrey,  63  Iowa,  or-^^-i^-^  „  i«.  r«    «  i>:^i,  oru.  o»r^ 

675;  Pccicham  Iron  Co.  v.  Harper,  41  Ohio  ^  c^^"^iAr"^„^S&*7?'?- ^U  Jffi 

St.  100;  ArmstronfiT  v.  Elliott.  29  Mich.  485;  ?^v!nrS^HarH^  a^'l^'  X«.^nnman  v 

Pinnock  ▼.  Cloug^.  16  Vt.  600,  42  Am.  Dec.  ?"°S7\i"^'l^'  Si    i  ^n^fv  Flvfon  7l 

881;  Bain  v.  Brown,  56  N.  Y.  285;  Scott  v.  Loomis  ^^C^nn.  Ml ;  Lynch  v^^^^^^^^ 

Mann,  86  Tex.  157;  Mason  v.  Bauman,  62  5:^' ^U»  S.^^'  ?^*^  ftwk   a  n?^f  rS?' 

III.  76;  Crumley  V.  ^ebb,  44  Mo.  444,  100  £8- J' "fi^  {?*•  5°aL~    if  f^ol??'  ?ni" 

Am.  Dec.  304;  Gaines  v.  Allen.  58  Mo.  541;  £^'ii"i  Ins  Co.  v.  Cooper,  6  Colo.  App. 

Collins  V.  Case.  28  Wis.  280;  Taussig  v.  ^^^  Pac.  Rep.  14<. 
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or  that  neither  of  them  will  enjoy  the  benefit  of  a  discreet  and  faith- 
ful exercise  of  the  trust  reposed  in  the  agent.  As  it  cannot  be  sup- 
posed that  the  vendor  and  purchaser  would  employ  the  same  person 
to  act  as  their  agent  to  buy  and  sell  the  same  property,  it  is  clear 
that  it  operates  as  a  surprise  on  both  parties  and  is  a  breach  of 
the  trust  and  confidence  intended  to  be  reposed  in  the  agent  by 
them  respectively,  if  his  Intent  to  act  as  agent  of  both  In  the  same 
transaction  is  concealed  from  them."' 


A  double  agency  may  be  undertaken  with  the  consent 
of  the  principal  and  in  certain  cases  it  is  customary  to 
do  so.  Thus,  brokers,®  or  a  middleman  in  an  exchange,® 
may  act  for  both  parties  and  receive  compensation  from 
each  ;^^  and  so  of  course  where  each  party  has  notice 
that  he  is  acting  for  both  and  each  agrees  to  pay  him  a 
commission.^  ^ 

(3)  The  agent  is  not  permitted  to  make  any  secret 
profit  or  advantage  out  of  his  agency,  and  all  profits  or 
advantages  directly  or  indirectly  made  by  him  in  the 
course  of,  or  in  connection  with  his  employment 
whether  in  performance  of  or  in  violation  of  his  duty  be- 
long to  the  principal.^*  He  will  not  be  allowed  to  take 
advantage  of  information  which  he  has  acquired 
through  his  position  to  use  it  for  his  own  benefit.*^  In 
Davis  V.  Hamlin, ^^  an  employee  of  a  lessee  of  a  theater. 


''Bigelow,  C.  J.,  in  Farnswortb  v.  Hem-  Weiser.  S4  Iowa,  434;  Leake  v.  Sutherland^ 

mer,  1  Alien,  494,  79  Am.  Dec.  766.  25  Ark.  219:  Krutz  v.  Fisher,  8  Kan.  90; 

•Rowe  V.  Stevens,  3  Jones   A  S.  189;  Moinett   v.  Day^   1    Baxt.  481:   Rhai  y. 

Spyer  ▼.  Fisher,  6  Jones  &  S.  98.  EJ^'TS^b**  ^^^'  ^^i/f *1"*2«^V*^^^*)'  i? 

QM„ii.»«  «  irLf.i.K  •?  nt..K   oKo    D.„.«  Mo.  76;  Bunker  v.   Kfiles,  30  Me.  481.  50 

«  of^ i!S«  ifr ifl*^^  ?^J«^Li*!RP  A°»-  ^^' «««;  Pcgram  v.  Charlotte.,etc.  R. 

V.  Sam^n,  16  Gray.  398,  77  Am.  Dec.  4lU;  Co.,  84  N.  C.  6967  87  Am.  Rep.  689;  Grum-  - 

SSSfiU-  A?wf' LH'f.U^V'^^i^^l'  '«y  ^-  Webb,  44  Mo.  444.  100  Xm.  Dec.  804; 

Schofield,  61  Wis.  382;  Green  v.  Robertson,  simons  v.  Vulcan  Oil  do.,  61   Pa.  St.  908 

^  ^^-  ^-  100  Am.  Dec.  628;  Miller  v.  L.  A  N.  R.  Co., 

10 Alexander  v.  University,  67  Ind.  466;  88  Ala.  274.  8  Am.  St.  Rep.  722;  Woodstock 

Lynch  v.  Fallon,  11  R.  I.  811.  23  Am.  Rep.  Iron  Co.  v.  Richmond  Co.  9  S.  C.  Rep.  ¥» 

468;  Meyer  v.  Hanchett,  89  Wis.  419.  (U.  S.);  Eoff  v.  Irvine,  108  Mo.  878. 

1  iRowe  V.  Stevens,  58  N.  Y.  621;  Alex-  I'Ringo  v.  Binns,  10  Pet.  329:  Henry  v. 

ander   v.    University,       57     Ind.     466;  Raiman,  25  Pa.  St.  854,  64  Am.  Dec.  708; 

Bell  V.   McConnell.    87  Ohio  St.  896,  41  Gardner  v.  Ogden,  82    N.  Y.  827,  78  Am. 

Am.  Rep.  528;  Joslin  v.  Cowee,  56  N.  Y.  Dec.  192;  Norris  v.  Tayloe,    49  111.  17,  9& 

026;  Adams  Mining  Co.  v.  Senter,  26  Mich.  Am.  Dec.  568;  Pegram  v.  R.  Co.,  84  N.  C. 

73;  Capener   v.  Hogan,  40  Ohio  St.  208.  696, 87  Am.  Rep.  689;  Gower  v.  Andrew,  59 

» tBain  v.  Brown.  56  N.  Y.  286;  Dodd  v.  C*^- 1^**  ^  Am.  Rep.  242. 

Wakeman,  26  N.  J.   (Eq.)  484;  Stoner  v.  i«  108  111.  89,  48  Am.  Rep.  541. 
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shortly  before  the  lease  expired,  secretly  procured  a 
lease  of  the  premises  for  a  new  term  to  himself  at  an 
advanced  rent.  It  was  held  that  the  employer  was  en- 
titled to  the  new  lease,  as  he  would  be  considered  as 
holding  it  as  trustee  for  him.     Said  the  court: 

"The  renewal  of  the  lease  was  obtained  by  a  confidential  agent 
in  violation  of  the  duty  of  his  relation  and  acquired  presumably  be- 
cause of  peculiar  means  of  knowledge  of  the  profitableness  of  the 
business  afforded  him  by  the  confidential  position  in  which  he  was 
employed.  A  personal  benefit  thus  obtained  by  an  agent  equity  will 
hold  to  inure  for  the  benefit  of  the  principal." 

§181.     Losses  Fall  on  Principal, 

And  because  to  the  principal  belong  the  profits,  he 
must  bear  the  losses  which  may  occur  in  the  course  of 
the  agency  and  which  are  not  the  result  of  the  agent's 
lack  of  diligence  or  neglect  of  duty.^ 

§182.    Agent  May  Not  Delegate  His  Authority. 

The  agent  may  not  as  a  rule  delegate  to  another  per- 
son the  power  to  do  that  which  he  has  undertaken  to  do 
himself.^  Delegata  potestas  non  potest  delegari  is  a 
maxim  of  the  law,  for  the  reason  that  one  who  selects 
another  to  do  an  act  for  him  relies  on  the  skill  and  in- 
tegrity of  the  person  selected  and  cannot  be  presumed 
to  intend  that  another  not  selected  by  him  should  exer- 
cise the  authority  conferred  on  the  man  of  his  choice.^ 
But  the  principal  may  authorize  the  delegation  either 
directly  or  indirectly,^  and  the  authority  may  be  implied 

iJD'Arcy  v.  Lyle,  6  Binney,  441.  Wright  v.  Boynton,   87   N.  H.  9,  TO  Am. 

1  Bocock   V.  Pavey.  8  Ohio  St.  «70.  War-       gee.  819:  «»»^- Morris,  16  Mo   App   m; 

ner  v.  Martin,  11  How.  209;  Loeb  v.  brake-  a£  lA^khilh^^^cJj^n  ^'Kfo  100* 
ford,  76  Ala.  414;  O'Connor  v.  Arnold,  58  ^pp.  148;  Sheehan  ▼.  Glccson,  48  Mo.  100. 
Ind.  908;  Smith  ▼.  Sublett,  28  Tex.  168;  <  Lawson  Rights,  Rem.  ft  Pr.,  $26. 
Loomis  T.  Slmpijon,  18  la.  688;  Biasell  v.Ro-  a  pumas  v.  Frankman,  6  Neb.  429;  Van- 
den,  84  Mo.  68,  84Am.  Dec.  71;  Lyon  v.  Je-  Schoich  v.  Niagara  Ins.  Co.,  68  N.  V.  484; 
rome.  26  Wend.  4»,a7  Am.Dec.  871;  Locke's  Gray  v.  Murray,  8  Johns.  Ch.  167. 
Appeal,  72  Pa.   St.  491,  18  Am.  Rep.  716;  ' 

223 


Digitized  by  VjOOQIC 


i  182  THE  PABTIES.  [PART  I. 

from  necessity,  or  the  nature  of  the  business/  or  from 
the  usage  of  the  particular  trade.^  The  delegation  is 
likewise  legal  when  the  act  delegated  is  a  purely  minis- 
terial one  and  does  not  require  the  exercise  of  judgment 
and  discretion.®  In  Weaver  v.  Ca/mell,^  A  authorized 
B  to  borrow  money  for  him  and  sign  his  name  to  a  note 
therefor.  B  borrowed  the  money  and  in  his  presence 
and  at  his  request  D  signed  the  note  in  A's  nama  This 
was  held  valid,  the  court  saying : 

"An  agent  cannot  delegate  any  portion  of  his  power  requiring  the 
exercise  of  discretion  or  judgment;  otherwise  however  as  to  powers 
and  duties  merely  mechanical  in  their  nature." 

Where  such  authority  exists  either  expressly  or  im- 
pliedly and  is  duly  exercised,  privity  of  contract  arises 
between  the  principal  and  the  substitute  and  the  latter 
becomes  as  responsible  to  the  former  for  the  due  dis- 
charge of  the  duties  which  the  employment  casts  on 
him  as  if  he  had  been  appointed  by  the  principal  him- 
self.® The  agent  is  liable  for  negligence  in  appointing 
the  subagent  but  not  for  his  negligent  acts.®  But 
where  there  is  no  such  express  or  implied  authority, 
and  the  agent  employs  a  subagent  for  his  own  conven- 
ience no  privity  of  contract  arises  between  the  princi- 
pal and  the  subagent.^^  On  default  of  the  agent  the 
principal  cannot  intervene  as  an  undisclosed  principal 
to  the  contract  between  agent  and  subagent.  Nor  can 
he  follow  his  property  into  the  hands  of  the  subagent  as 
being  his  employer.  And  the  agent  will  be  liable  to 
the  principal  for  the  subagent's  negligence.^  ^ 

*  Dorchester  Bank  v.  New  England  Bk.,  »  Warren  Bk.  v.  Suffolk  Bk.,  10 Gush.  586; 

1  Gush.  177.  Tiernan  v.  Commercial  Bank,  7  How.  <J48, 

5  Lawson  Usages  &  Gustoms,  §  145.  ^  Am.  Dec.  88;  Bath  v.  Caton,  SJ  Mich.  199. 

«  D  J-          t       r-      Ki  XT  \r  «iw  in  A  But  see  Barnard  v.  GoiTin,  141  Mass.  87, 55 

V.lX'^X-^'i^l  &.^-.iVo"!1r«:  ^.R«P.«»;Morg.nv.'rcncr,88Pa.'St. 

Gom.  Bk.  V.Norton,  1  Hill.  501;  Eldridge  ,'        .     .        ^      .         ».»!>.«« 

V.  Holway,  18  111.  445;  Williams  v.  Woods,  J»Hauback  v.  Comgan,  54  Pac.  Rep.  129 

lOMd.m  (Kan.). 

7  36  Ark.  198,  37  Am.  Rep.  28.  ^^  ^JS^^  ^'  ^°*'^"'^*^  ^**-  ^'  ^  ^"• 

8  De  Bussche  v.  Alt.  8  Gh.  Div.  810.  ^' 
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(B)  Rights  and    Liabilities    of    Parties    Where    Prin- 
cipal  Named. 

§183.     Principal  Bound,  Agent  Not, 

Where  an  agent  acting  within  his  authority  makes  a 
contract  in  the  name  of  his  principal,  the  latter  is 
bound,  and  the  agent  incurs  no  personal  liability  what- 
ever.^ And  so  where  one  contracts  with  or  sells  goods 
to  the  agent  of  a  known  principal,  the  principal  and  not 
the  agent  is  liable  on  the  contract,  and  for  the  price.* 
But  this  rule  does  not  apply  where  it  is  clear  that  the 
other  j)arty  contracted  upon  the  credit  of  the  agent 
alone,  and  the  principal  was  not  either  expressly  or  im- 
pliedly named  as  the  person  to  be  responsible.^ 

"In  the  common  case  of  an  upholsterer  employed  to  furnish  a 
house,  dealing  himself  in  only  one  branch  of  the  business,  he  ap- 
plies to  other  persons  to  furnish  those  articles  In  which  he  does  not 
deal.  These  persons  know  the  house  is  mine.  That  is  expressly 
stated  to  him.  But  it  does  not  follow  that  I,  though  the  person  to 
have  the  enjoyment  of  the  articles  furnished,  am  responsible.  Sup- 
pose another  case.  A  person  instructs  an  attorney  to  bring  an  action 
who  employs  his  own  stationer  [to  supply  him  with  paper]  gen- 
erally employed  by  him.  The  client  has  nothing  to  do  with  the  sta- 
tioner, if  the  attorney  becomes  insolvent.  The  client  pays  the  attor- 
ney.   The  stationer,  therefore,  has  no  remedy  against  the  client"* 

Where  the  principal  is  named  as  the  contracting 
party,  the  only  questions  which  arise  are  as  to  (a)  the 
nature  and  extent  of  the  agent's  authority,  (b)  the  form 
of  the  contract,  (c)  the  rights  of  the  parties  where  the 
agent  contracts  beyond  his  authority. 

1  Oelricbs  ▼.  Ford,  28  How.  49;    Whit-  cause  be  has  failed  to  turn  it  over  to  his 

ney  V.  Wyman,  101  U.  S.  392;  Michael  v.  principal.    Huffman  v.  Newman,  55  Neb. 

Tones,  64  Mo.  578;  Seerv  v.  Socks,  29  111.  818;  718, 76  N.  W.  Rep.  409. 

™ffr  V.  Hendren,  80  Va.  266:  Simoiw  v.  ,  Meeker  v.  Cleffborn.  44  N.  Y.  349;  Fer- 

Heard.  28  Pick  120,  84  Am.  Dec.  41;  Hall  rf,  v.  Kilmer,  48  if.  Y.  808. 

V.  Huntoon,  17  Vt.  844,  44  Am.  Dec.  832;  ,  _             '    .,          ,_  .,  ,,  _._    .,    , 

DaTis  V.  Burnett,  4  Jonis  71,  67  Am.  Dec  Vf^^*^  ""'  ^^\?%^  *!L^'J'  ?*''  ^**''"' 

263;  Rathbon  v.  6udlong,  16,  Johns.  1.  An  7-  ^Jj^.^ofo.  ^  U' J*  J^^^ji J^"^^^'  ^-  ^^«'*- 

agent  disclosin/j  his  agency  and  acting  for  »"K  Mail  Assn.,  61  N.  Y.  634. 

a  named  principal  is  not  liable  lo  one  who  *  Lord  Brskine  in  Ex  parte  Hartop,  12 

pays  money  to  him  for  the  principal,  be-  Vesey,  352. 
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(1.)    Nature  and  Extent  of  Agent's  Authority. 

§184.     General  and  Special  Agency  Distinguished. 

An  agency  is  either  general  or  special.  A  general 
agent  is  one  who  is  authorized  to  transact  all  the  busi- 
ness of  his  principal  or  all  his  business  of  a  particular 
kind :  a  special  agent  is  one  who  is  authorized  to  act 
only  in  a  particular  transaction.^  The  distinction  is 
stated  by  the  Supreme  Court  of  the  United  States  thus : 

"The  distinction  between  a  general  and  a  special  agency  is  in 
most  cases  a  plain  one.  The  purpose  of  the  latter  is  a  single  trans- 
action with  designated  persons.  It  does  not  leave  to  the  agent  any 
discretion  as  to  the  persons  with  whom  he  may  contract  for  the  prin- 
cipal, if  he  be  empowered  to  make  more  than  one  contract  Author- 
ity to  buy  for  a  principal  a  single  article  of  merchandise  by  one  con- 
tract or  to  buy  several  articles  from  a  person  named,  is  a  special 
agency;  but  authority  to  make  purchases  from  any  persons  with 
whom  the  agent  may  choose  to  deal,  or  to  make  any  indefinite  num- 
ber of  purchases,  is  a  general  agency;  and  it  is  not  the  less  a  general 
agency  because  it  does  not  extend  over  the  whole  business  of  the 
principal.  A  man  may  have  many  general  agents, — one  to  buy  cot- 
ton, another  to  buy  wheat,  and  another  to  buy  horses.  So  he  may 
have  a  general  agent  to  buy  cotton  in  one  neighborhood,  and  an- 
other general  agent  to  buy  cotton  in  another  neighborhood.  The  dis- 
tinction between  the  two  kinds  of  agencies  is  that  the  one  is  created 
by  power  given  to  do  acts  of  a  class,  and  the  other  by  power  given 
to  do  individual  acts  only."" 

The  only  difference  which  arises  out  of  this  distinc- 
tion is  that  all  the  restrictions  upon  the  authority  of 
the  special  agent  take  effect  and  the  principal  is  not 
bound  by  his  unauthorized  acts,  while  in  the  case  of  a 
general  agent  all  acts  embraced  in  the  delegation  are 
valid  as  to  third  parties  though  directly  opposed  to  the 
private  instructions  of  the  principal.^  But  what  is  a 
special  authority  as  between  principal  and  agent  may 

iLawson  Rights,  Rem.  &  Pr.,  S§  1,  56.  «Farmers  Bk.  v.  Butchers  Bk.,  16  N.    Y. 

«Butler  V.  Maples,  9  Wall.  766.  ^^*  ^  Am.  Dec.  178. 
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have  the  effect  of  a  general  authority  as  to  third  per- 
sonSy  the  rule  being  that  while  the  principal  is  not 
bound  by  the  act  of  a  special  agent  beyond  his  author- 
ity,— third  persons  in  dealing  with  such  an  agent,  being 
bound  to  ascertain  the  limits  of  his  authority — ^yet, 
where  he  has  held  out  the  agent  as  having  a  larger  au- 
thority than  he  really  possesses,  he  will  be  estopped 
from  setting  up  the  actual  terms  of  his  authority.* 
Therefore  as  to  third  persons  the  authority  of  the  agent 
need  not  be  express,  but  it  may  be  implied  from  the  per- 
formance with  the  knowledge  of  the  principal  of  acts  of 
a  similar  character.*^ 

So  the  power  to  employ  all  the  usual  and  necessary 
means  to  execute  the  authority  with  effect  is  an  inci- 
dent of  every  contract  of  agency,®  and  the  authority  may 
be  enlarged  or  restricted  by  the  custom  of  the  country 
or  the  usage  of  the  trade  or  business  in  which  he  acts.^ 
And  under  extraordinary  circumstances  even  a  special 
agent  may  assume  extraordinary  powers.®  Thus  where 
the  defendant  whose  wife  was  ill  authorized  his  brother 
to  go  for  a  certain  physician,  and  not  being  able  to  get 
him,  he  brought  the  plaintiff,  it  was  held  that  the  de- 
fendant was  liable  for  his  brother's  act  in  employing 
plaintiff.^ 

And  certain  powers  are  recognized  by  the  courts  to  be 
vested  in  certain  classes  of  agents,  as  for  example : 


♦  Golding  V.  Merchant,  43  Ala.  705;   Cos-  «Story  v.  Stewart,  9  Heisk.  137;  McAlpin 

grove  V.  (Jjfden,  49  N.  Y.  835, 10  Am.  Rep.  v.  Cassidy,  17  Tex.  449;  Merrick  v.    Wajr- 

.%l:  Morton  v.  Scull,  23  Ark.  289;  Cnizan  v.  ner,  44  111.  286;  Ahem  v.  Goodspeed,    72  N. 

Smith,  41  Ind.  288;  Hunter  v.  Jameson.    6  Y.  108;  Barns  v.  City  of  Hannibal,  71    Mo. 

Ired.  252;  St.  Louis,  etc.,  R.  Co.  v.  Parker.  449;  Williams  v.  Getty,  31   Pa.   St.  461;    72 

59  111.  89;  Nixon  v.  Brown,   67    N.    H.    34;  Am.  Dec.  757;  Huntley  v.   Mathias,    90    N. 

Merchant's  Bank  v.  Central  Bank,    1    Ga.  C.  lol,  47  Am.  Rep.  617;  Bentley  v.  Dog- 

418.  44  Am.  Dec.  666;  Towle  v.  Leavitt,  33  gett,  51  Wis.  224,  37  Am.  Rep.  827. 

N.H.86a.56Am^Dec.  1^:  Lmer  v.    Al-  7  Lawson  Usages  and  Customs,  §  148.  et 

•"      "'*  seq. 


len,  81  Md.  548, 100  Am.  Dec.  78 
sFrieldlander   v.  Cornell,  4fi 
Edwards  v.  Thomas,  06  Mo.  466l 
Oxlcy,  1  Wash.  17,  1  Am.  Dec.  425, 


jFrieldlander   v.  Cornell,  46  Tex.    685:  sposter  v.    Smith,   2  Cold.  474,  88  Am. 

Edwards  v.  Thomas,  06  Mo.  468;    Hooc    v.        d^^  504^ 

sBartlett  v.  Sparkman,  95  Mo.  136. 
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§185.     Auctioneers. 

An  auctioneer  is  an  agent  to  sell  goods  at  a  public 
auction.^  He  is  primarily  agent  for  the  seller,  but,  upon 
the  goods  being  knocked  down,  he  becomes  also  the 
agent  of  the  buyer,^  and  he  is  so  for  the  purpose  of  the 
signatures  of  both  parties  within  the  fourth  and  seven- 
teenth sections  of  the  Statute  of  Frauds.^  He  has  not 
merely  an  authority  to  sell,  but  actual  possession  of  the 
goods,  and  a  lien  upon  them  for  his  charges.  He  may 
sue  the  purchaser  in  his  own  name,^  and  may  receive 
payment  for  them.*^  But  he  has  no  authority  to  pur- 
chase himself,®  nor  to  give  a  warranty ,''  nor  to  sell  on 
credit,®  nor  to  negotiate  with  the  purchaser  after  the 
sale  is  made.® 

§186.     Factors. 

A  factor  is  an  agent  to  whom  goods  are  consigned  for 
the  purpose  of  sale,  and  he  has  possession  of  the  goods, 
authority  to  sell  them  in  his  own  name,  and  a  general 
discretion  as  to  their  sale.^  He  may  sell  on  the  usual 
terms  of  credit,  may  receive  the  price,  and  give  a  good 
discharge  to  the  buyer.^ 

§187.     Brokers. 
A  broker  is  an  agent  employed  to  make  bargains  and 

1  Lawson  Rif^hts,  Rem.  &  Pr.,  §  212.  '  Yourt  v.  Hopkins,  24  III.  396. 

«  Smith  V.  Jones,  7  Leigh,  166,  80  Am.  •  Story  on  Agency,  S  27;  Brock  v.   Rice, 

Dec.  498;  Pike  v.  Balch,  88  Mc.  812,  61  Am.  27  Gratt.  812. 

Dec.  248:  Johnson  v.  Buck.  86  N.  J.  ( L.)  8^,  7The  Monte  Allegre,  9  Wheat.  646;  Blood 

10  Am.  Rep.  248;  Pugh  v.  Chesscldine,  11  v.  French.  9  Grav  197. 

Ohio,  109,  Si  Am.  Dec.  414;  Walker  v.  Herr-  *    I,°  °'„„  J^I:^^  i  ,«, 

ing,  21  Gratt.  678,  8  Am.  Rep.  616;  Doty  v.  '  Story  on  Agency,  $  107. 

Wilder,  16  III.  410,  60  Am.  Dec.  756;  Craig  »  Pinckney  v.  Hagadorn,  1  Duer.  89; 

V.  Godfroy,  1  Cal.  415,  64  Am.  Dec.  299;  Boinest  v.  Leignez,  2  Rich.  464. 

Morton  v.  Dean,  18  Mete.  386.  i Lawson  Righu,  Rem.  &  Pr.,  S  287. 

»  Sec  12  Harv.  Law  Rev.,  276.  a  ij. 

4  Beller  v.  Block,  19  Ark.  566;  Thompson 
y.  Kelly,  101  Mass.  291,  8  Am.  Rep.  857. 
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contracts  between  other  persons  in  matters  of  trade  and 
commerce.^  Not  having  the  possession  of  the  goods  he 
has  not  the  wide  authority  of  a  factor.^ 

§188.     Del  Credere  Agents. 

A  del  credere  agent  is  an  agent  for  the  purpose  of 
sale,  and  in  addition  to  this  gives  an  undertaking  to  his 
employer  that  the  parties  with  whom  he  is  brought  into 
contractual  relations  will  perform  the  engagements  into 
which  they  enter.  He  does  not  guarantee  the  solvency 
of  these  parties  or  promise  to  answer  for  their  default; 
his  undertaking  does  not  fall  within  the  Statute  of 
Frauds,  but  is  rather  a  promise  of  indemnity  to  his  em- 
ployer against  his  own  inadvertence  or  ill-fortune  in 
making  contracts  for  him  with  persons  who  can  not  or 
will  not  perform  them.^ 

§189.     Foreign  Principal. 

In  England  in  the  case  of  an  agent  of  a  foreign  prin- 
cipal the  rule  was  that  the  credit  was  presumed  to  be 
given  to  the  agent  even  where  the  principal  was  known.^ 
The  American  courts  after  some  hesitancy  refused  to 
apply  this  principle  where  the  principal  was  simply  a 
"foreigner^^  in  the  sense  of  residing  in  another  State  of 
the  Union.2  And  the  well-established  doctrine  at  the 
present  day  both  in  England^  and  America  is  that  the 
agent  of  a  foreign  principal  is  not,  as  matter  of  law, 

1  ByansonAffency,  S4;Storyon  Affency,  Yc'letas,  1   EI.  B.  &E.930;    Pederson    v. 

S  88.  Lotinfira,  38  L.  T.  Rep.  867. 

«  Lawaon  Right*.  Rem.  A  Pr.,  §884.  «  Taintor  v.  Prendergrast,  3  Hill^  72,  88 

.Se.no..to8«A,n.D«:.17t  A^^^^D^m^^r^^^.^S^.^.>>i 

.ge?t  ,houM  not  b.  bound;     Oglcby  v.       K.°^"Ket"•.  W  Coi^.m'*''  "" 
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personally  liable,  but  it  is  a  question  of  fact  for  the 
jury,  to  be  decided  on  the  terms  of  the  contract  and  the 
surrounding  circumstances.*  In  Bray  v.  Kettell^  a  con- 
tract was  entered  into  in  New  York  for  the  sale  of  stone 
by  the  agent  of  A.  F.,  who  lived  in  New  Brunswick,  and 
was  signed  "A.  F."  by  K.,  "agent,"  and  it  was  held  that 
K.  was  not  bound.     Said  Bigelow,  C.  J. : 

"The  question  Is  to  whom  credit  was  in  fact  given.  When  the 
goods  are  sold,  it  is  certainly  reasonable  to  suppose  that  the  vendor 
trusted  to  the  credit  of  a  person  residing  in  the  same  country  with 
himself,  subject  to  the  laws  with  which  he  is  familiar  and  to  process 
for  the  immediate  enforcement  of  debt,  rather  than  to  a  principal 
residing  abroad,  under  a  different  system  of  laws  and  beyond  the  ju- 
risdiction of  the  domestic  forum.  But  even  in  such  a  case  the  fact 
that  the  principal  is  resident  in  a  foreign  country,  is  only  one  cir- 
cumstance entering  into  the  question  of  credit  and  Is  liable  to  be 
controlled  by  other  facts.  So  in  the  case  of  a  written  contract;  it 
depends  on  the  Intention  of  the  parties.  But  this  as  in  all  other 
cases  of  written  Instruments,  must  be  determined  mainly  by  the 
terms  of  the  contract.  There  may  be  cases  where  the  language  of 
the  contract  is  ambiguous,  and  it  is  doubtful  to  whom  the  parties 
intended  to  give  credit,  in  which  the  circumstance  that  the  principal 
is  resident  abroad  may  be  taken  into  consideration  in  determining 
the  question  of  the  liability  of  the  agent." 

§190.     Irresponsible  or  Non-Existent  Principal. 

Where  he  acts  for  an  irresponsible  principal — ^a  prin- 
cipal against  whom  the  creditor  can  not  proceed  per- 
sonally—the agent  will  be  liable  even  though  he  con- 
tract as  agent  for  a  known  and  described  principal.* 
Thus  where  the  defendant  signed  a  note  "as  guardian 
of  B,^'  the  court  said : 

"As  an  administrator  cannot  by  his  promise  bind  the  estate  of 
the  Intestate,  so  neither  can  the  guardian  by  his  contract  bind  the 
person  or  estate  of  his  ward.  Unless,  therefore,  the  defendant  Is 
liable  to  pay  this  note,  the  plaintiff  has  no  remedy."" 

*  Oclricks  V.  Ford,  23  How.  49;  Rogers  iThacher  v.  Dinsmore,  5  Mass.  2W,  4. 

V.  March.  83  Me.  106;  Goldsmith  v.  Man-  Am.  Dec.  61;  Blakely  v.  Benecke,  69  Mo. 
heim,  109  Mass.  187.  198. 

51  Allen,  80.  sForstcr  v.  Fuller,  6  Mass.    59,  4  Am. 

Dec.  87. 
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The  rule  is  the  same  in  the  ease  of  a  non-existent  or 
inchoate  principal,*  such  as  a  voluntary  unincorpo- 
rated association  of  individuals  or  a  meeting  or  or- 
ganization for  some  temporary  public  or  private  pur- 
pose.* Thus  where  the  members  of  a  committee  ap- 
pointed by  a  political  meeting  ordered  a  dinner  for 
the  party,  in  holding  them  personally  liable  for  its  cost, 
the  court  said : 

"It  win  not  be  pretended  that  nobody  was  responsible  to  the  plain- 
tiff for  the  order;  and,  if  the  defendants  were  not,  who  else  was? 
Were  they  to  be  viewed  as  the  agents  of  a  club,  we  would  have  some- 
thing palpable  to  deal  with.  The  question  would  be  whether  they 
had  become  personally  liable  by  having  exceeded  their  authority,  or 
whether  they  had  not  contracted  on  the  credit  of  their  constituents. 
But  a  club  is  a  definite  association,  organized  for  indefinite  exis- 
tence; not  an  ephemeral  meeting,  for  a  particular  occasion,  to  be 
lost  in  the  crowd  at  its  dissolution.  It  would  be  unreasonable  to 
presume  that  the  plaintiff  agreed  to  trust  to  a  responsibility  so  des- 
perate, or  furnish  a  dinner  on  the  credit  of  a  meeting  which  had  van- 
ished into  nothing.  It  was  already  defunct,  and  we  are  not  to  im- 
agine that  the  plaintiff  consented  to  look  to  a  body  which  had  lost 
its  individuality  by  the  dispersion  of  its  members  in  the  general 
mass.'" 

§191.    Agent  Can  Not  Sue — Principal  May. 

An  agent  contracting  as  such,  for  a  named  principal, 
can  not  sue  upon  a  contract  so  made.^  The  party  with 
whom  he  contracted  has  presumably  looked  to  the 
named  principal,  and  can  not,  unless  he  so  choose,  be 
made  liable  to  one  with  whom  he  dealt  merely  as  a 
means  of  communication.  In  addition  to  this  he,  the 
principal,  is  the  nominal  as  well  as  the  real  party  to  the 


*  Codding  V.  Munson,  52  Neb.  580,  78  N.  iTaintor  v.  Preadergast,  8  Hill,  72.  88 
W.  Rep.  84«.  Am.  Dec.  618;   Kert  v.  Bornstein,  12  Allen, 

♦  Phoenix  Ina.Co.  v.  Burkctt,  72  Mo.  ??2;  Sharo  ▼•  Jong.  Jg  l?^,*'!'  ^  ''• 
(App.)  I;  Lewis  v.  Tilton,  64  Iowa,  420;  Thompson.  22  N.  H.217:  Garland  v.  Rev- 
Lcwn  V.  Upstm,  52  Neb.  271,  78  ^,  W.  8?^i«^*,^e.  -to;  Thompson  v  Fargro,  to 
Reo  218  ^-  ^'  *^'  Bayley  v.  Ins.  Co.,  6  Hill,  476, 

*^*       *  41  Am.  Dec.  769. 


sEichbaum  v.  Irons,  6  W.  &  S.  867. 
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contract  and  his  rights  are  the  same  as  if  it  had  been 
executed  by  him  in  person.^  But  the  agent  may  sue 
where  he  has  made  the  contract  in  his  own  name  for  an 
undisclosed  or  unnamed  principal,^  or  where  he  has  a 
special  interest  in  the  contract  as  a  factor  or  an  auc- 
tioneer.* But  this  right  of  the  agent  is  subordinate  to 
and  controllable  by  the  principal,  who  may  generally 
supersede  the  right  of  the  agent  to  sue  by  suing  in  his 
own  nama^ 

But  the  principal  can  not  bring  the  suit : 

(1)  Where  the  contract  has  been  exclusively  with 
the  agent,  for  every  man  has  a  right  to  determine  for 
himself  what  parties  he  will  deal  with  and  if  the  other 
party  has  expressly  dealt  with  the  agent  to  the  exclu- 
sion of  the  principal  he  can  not  be  made  liable  to  the 
principal.^ 

(2)  Where  skill,  solvency  or  any  personal  quality  of 
the  agent  is  a  material  matter  in  the  contract.  Thus 
in  a  recent  case  the  defendant  agreed  to  sell  his  prop- 
erty to  one  D  the  consideration  being  a  sum  in  cash  and 
D^s  notes  secured  by  a  trust  deed  on  the  property.  The 
plaintiff  sued  for  specific  performance  and  it  appeared 
that  D  was  his  agent  in  making  the  contract.  But  it 
was*  held  that  he  could  not  bring  the  action  because  his 
notes  and  his  deed  of  trust  were  not  what  the  defendant 
had  bargained  for.'' 


s Sharp  v.  Jones,  16  Ind.  814, 81  Am.  Dec.  Dec.  327;  Foster  v.  Graham,  166  Mass.  902, 

859.  44  N.  B.  Rep.  129:  SuUivan  v.  Shailor,  70 

•  Ludwig   V.  Gillespie,  106   N.  Y.   658:  Conn.  788,  40  Atl.  Rep.  1064. 
Keown  v.  Vogel,  26  Mo.  App.  35;  Sharp  v.  « Winchester  v.  Howard,  97  Mass.  808, 

Jones,  18  Ind.  814, 81  Am.  Dec.  359;  Beebe  98  Am.  Dec.  98.. 
V.  Robert,  12  Wend.  418,  27  Am.  Dec.  182.  7  Kelly  v.  Thuey,  102  Mo.  629.    Thouffh 

«Law8on  Rifphu,  Rem.  &  Pr.,  1 124.  this  case  seems  to  be  overruled  in  148  Mo. 

«Sadler  v.  Leigh,  4  Camp.  194;  Taintor  f«*«  ^«  application  of  the  principle  to  the 

V.  Prenderffast,  8  Aill.  7S«.  f&  Am.  Dec.  618;  ^«» '«  perfectly  correct. 
Girard  v.  TaRRart,  5  Serg.  &  R.  27,  9  Am. 
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(2.)  Form  of  the  Contract. 

§192.     Authority  Must  he  Executed  in  Name  of 
Principal. 

The  common  law  rule  was  that  to  bind  the  principal 
the  agent  must  execute  his  authority  in  the  name  of 
the  principal  and  not  in  his  own.^  This  rule  though 
still  applied  with  most  of  its  strictness  to  instruments 
under  seal,*  has  as  to  other  kinds  of  writings  been  much 
relaxed,  and  it  may  be  laid  down  that  if  the  name  of 
the  principal  appear  in  such  an  instrument  and  the  in- 
tention on  the  whole  is  to  bind  him,  he  will  be  bound 
though  the  agent  sign  only  his  own  name;®  especially 
is  this  the  case  as  to  commercial  contracts,  negotiable 
paper  and  the  like,  the  modem  rule  as  to  these  being 
that  if  from  the  whole  instrument  it  can  be  collected 
that  the  intention  was  to  bind  the  principal,  this  con- 
struction will  be  adopted  though  the  agent  may  not  have 
used  apt  words  to  do  so.* 

Merely  signing  a  contract  as  "agent''  will  not  prevent 
it  from  being  a  personal  contract  of  the  agent,  the  word 
"agent"  in  such  a  case  being  r^arded  as  mere  descriptio 
personae.^  Thus  A  signs  a  note  "A,  agent''  or  "A,  ves- 
tryman Grace  church"  or  "A,  trustee"  or  "A,  treasurer"^ 

iStackpole  v.  Arnold,  11  Mats.  27.  6  Am.  166,  38  Am.  Dec.  794;  Kingr  v.  Handv,  3  111. 

Dec.  160;  Abbey  v.  Chase,  ft  Cusb.  54.  App.  212;  Means  v.  Swormstedt,  32  Ind. 

«  Lawson  Righu,  Rem.  &  Pr.,  1 100.  §J.  \  Am.  Rep.  880;  Babcock  v.  Beman,  11 

,„        „ r,  ,^.    ^^    „    T\^\%Tr.u  Q  N-  V.  900;  Lacy  V.  Dubuque  Co.,  43  Iowa 

w!?*]Ii  ^B"jS52i.«^'  Pn^.  i   rST  4  «^^®'  Mott  V.  Hicks.  1  Cow.  618. 13  Am.  Dec. 

P^ck.  M:  Robertson  vJPope,  1   lU^^  501,  550;  Roberts  v.  Button.  14  Vt.  196;  Andrews 

I?  ^°*i    n!J*  -^liT.YT^Zi  ^n^JJ?/  ^'  ^^«»*  ^1  We.  907,  96  Am.  Dec.  621;  Da. 

^^  A  S2"&7^5i^  A*L^  nS;    rS    IwJ'  ^«  ^-  H«nde^ni  «  Miss.  649.  59  Am.  Dec. 

BMes.  11  Me  207,  26  Am.  Dec    6^;  PIndt-  299;  Haile    v.    Piirce.    89    Md.  397,  8  Am. 

ney  v.  Hapdorn,  1  Duer  89, 14  N.  Y.  600;  Rep.  139;  Hartzeli  v.  Crumb,  90  Mo.  680. 

Northwestern  Distilling  Co.  v.  Brant,  00  See  19  Cent  L  J  182 

lU.  668.  18  Am.    Rep.   681;   Douglass   v.  .«    T       c.            \aw     ..  «^   •«  a 

Branch  Bank  of  Mobile,  19  Ala.  668;  Sayre  ^f^lSL'  n  Stanton.  10  Wend.  9ri,  26  Am. 

▼.  NicboU.  7   Cal.    686.   68  Am.  Dec.  980;  P«S:  »8;  Davis  v.  England,  141  Mms.  687; 

Webb  V  riurke  6  B.  Mon.  61  Collins  v.  Buckeye  Ins.  Co.,  17  Ohio  St. 

weoD  v.  BW'Kc*  0  »•  «on-  *"'  215,  98  Am.  Dec.  612;  Bickford  v.  Bank,  49 

«Mechanics'  Bank  v.  Bank  of  Columbia,  m.  ;ja8. 89  Am.  Dec.  486;  Rand  v.  Hale,  a 

6  Wheat.  896;  Penir  v.  Sunton,  10  Wend-  w  va.  496  100  Am  Dec  761 

971, 96  Am.  5ec.  668:  Rice  v.  Gove,  29  Pick.  ^  *  ^**  ***  ^""  ^^'  ^^'  ^*- 
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or  the  like,  in  these  cases  A  is  bound  personally  and  he 
cannot  show  that  he  was  intending  to  bind  some  one 
else.® 

§193.    Agent  May  Bind  Himself  Personally. 

An  agent,  known  as  such,  may  if  he  pleases,  bind 
himself  personally.^ 

"A  person  who  is  acting  for  another/  and  known  by  him  with 
whom  he  deals  to  be  so  acting,  may  and  will  be  personally  liable 
if  he  contracts  as  a  principal,  and  that  whether  he  contracts  by 
word  of  mouth  or  in  writing.  The  difference  is  that  if  the  contract 
is  by  word  of  mouth  it  is  not  possible  to  say  from  the  agent  using 
the  words  "I"  and  "me"  that  he  meant  to  bind  himself  personally; 
whereas,  if  the  contract  is  in  writing,  signed  in  his  own  name,  and 
speaking  of  himself  as  contracting,  the  natural  meaning  of  the 
words  is,  that  he  binds  himself  personally,  and  accordingly  he  is 
taken  to  do  so.  It  is  well  settled  that  an  agent  is  responsible 
though  known  by  the  other  party  to  be  an  agent,  if  by  the  terms 
of  the  contract  he  makes  himself  the  contracting  party." 

§194.     Liability  of  Agent  Who  Contracts  Without 
Authority. 

Although  there  are  decisions  which  hold  an  agent  per- 
sonally liable  on  a  contract  which  he  makes  in  tiie 
name  of  another  without  his  authority,^  they  are  clearly 
wrong,  for  it  is  not  the  business  of  courts  to  make  con- 
tracts for  parties  which  neither  of  them  intended  to 
make  or  would  have  consented  to  make.*  The  agent's 
liability,  in  such  a  case,  is  either  upon  an  implied  war- 
ranty of  authority  on  his  part  when  he  acts  in  good 

•Willams  v.  Robbiiw,  16  Gray  77,  77  Am.  «  Williamson  v.  Barton,  81  L.  J.  (Ex.)  (N. 

Dec.  896;  Tilden  v.  Barnard,  48  Mich.  376.  S.)  174. 

22/S»-  ?V-  ^^^i  Scott  V.  Baker.  8  W.  Va.  i  Weaver  v.  Gove,  44  N.   H.  106:   Mitch- 

^;  Blakefy  v.  ficnnccke,  69  Mo.  198;  Wil-  ell  v.  Hazen,  4  Conn.  495, 10  Am.  f)ec.  169: 

hams  V.  Lafayette  Bank,  83  Ind.  887.  Hampton  v.  Speckenayle,  9  S.   &    R.   212, 

iSimondsv.  Heard,23Pick.  125,  84  Am.  11  Am.  Dec.  705;  Gillaspie   v.    Wesson,   7 

Dec.  41:  Southard  v.   Stutevant,  109  Mass.  Pon.  454,  81  Am.  Dec.  715:  Collins  v.Allen, 

890;  ColUns  v.  Butts,  10  Wend.  899;  Cband.  12  Wend.  856,  27  Am.  Dec.  180. 

i**"  Ik  SP*V<^  ^-  "•  '^^'  ^^^^^^  ^'  "*Ker-  asee  White  v.  Madison,  26  N.  Y.  117. 

ty,  86  111.  128. 
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faith,  or  upon  the  ground  of  fraud  when  he  intention- 
ally misrepresents  his  authority.^  The  party  con- 
tracted with  has  the  right  on  learning  the  facts  to  re- 
pudiate the  contract  and  to  hold  the  assumed  agent  im- 
mediately responsible  for  damages,  without  waiting  for 
the  time  when  an  action  would  lie  on  the  contract  itself, 
and  the  damages  are  to  be  measured  not  by  the  contract 
but  by  the  injury  resulting  from  the  agent^s  want  of 
power.* 

But  it  would  be  stating  the  rule  rather  too  broadly  to 
«ay  that  the  agent  is  liable  on  this  warranty  of  author- 
ity, even  where  he  bona  fide  believes  that  he  had  the 
authority,  though  this  would  seem  to  be  the  doctrine  of 
the  leading  English  case.*^  If  he  enters  into  the  con- 
tract as  the  agent  of  another  and  does  so  honestly,  at 
the  same  time  fully  disclosing  all  the  facts  touching  his 
authority,  so  that  the  person  contracting  is  fully  in- 
formed of  the  authority  possessed  or  claimed  by  him, 
he  does  not  become  personally  liable  if  it  turns  out  that 
he  really  had  no  authority.  But  if  he  carelessly  as- 
sumes to  act  without  being  authorized,  or  conceals  the 
true  state  of  his  authority  so  that  the  party  contracting 
is  induced  to  rely  on  the  assumption  of  the  authority, 
he  will  be  liable.^  For  example  A  says  to  B :  "This  is 
my  authority  from  C  to  act  for  him;  you  can  take  it  for 
what  it  is  worth,^^  and  B  thinks  it  suflScient,  and  there 
is  no  concealment  on  A^s  part,  here  the  latter  can  not 
be  held  on  any  implied  warranty  of.  authority.''  And 
for  the  same  reason  when  the  agent^s  authority  has  been 
revoked  by  the  death  of  the  principal  unknown  to  both 
parties,  the  agent  is  not  liable.® 

«White  V.  Madison,  26  N.  Y.    117;  Har-  «CoUen  v.  Wright,  8  El.  &  Bl.  M7. 

per  V.  Little,  2  Greenl.  14  11  Am.  Dec.  25:  eNewman  v.  Slyvester.  42  Ind.  106;  Till- 

&,?P*2S  ^;  A*l!*2?'  7^  ^*«- 3W; S^^^^  Y*  er  v.  Spradley,  39  Ga.  86;  McCubbin  v.  Gra- 

Niles,  82  111.  582,  ©  Am.    Dec.  M8;    ^ef-  ham,  4  Kan.  397;  Carriger  v,  Whittington. 

field  vLadue,  16  Minn  388, 10  Am.    Rep.  gg  mo.  311,72  Am.  Dec.  212; Ogden  v.  Ray- 

145:  Collen  V.  Wright,  8  El.  &  Bl.  647;  Jefts  mond,  22  donn.  379.  58  Am.  Dec.  480. 

V.  York,  4  Cush.  871, 60  Am.  Dec.  791;  Lan-  ,     '  wko,»««  ««  a«^.«^„  s  mm 

der  V.  Castro,  48  Cal.  497.  'See  Wharton  on  Agency,  S  680. 

♦White  V.  Madison.  26  N.  Y.  117;  Bird  v.  «Smout  v.  Illberry,  10  M.  &  W.  1. 
Daggett,  97  Mass.  494. 
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But  of  course  where  the  professed  agent  knew  that  he 
had  not  the  authority  he  assumed  to  possess,  he  may  be 
sued  by  the  injured  party  for  the  damage  suffered  by 
him  from  the  fraud,  i.  e.^  the  making  of  a  representation 
false  to  his  knowledge.® 

To  render  the  agent  liable  it  is  essential  that  th^  un- 
authorized contract  was  one  which  would  have  bound 
the  principal  had  the  authority  existed.^^  Thus^^ 
where  A,  falsely  representing  himself  as  authorized  to 
do  so  by  B,  made  a  parol  contract  for  the  lease  of  B's 
store  to  C,  for  the  term  of  two  years  and  C  thereupon 
incurred  expense  in  procuring  fixtures  for  the  store, 
but  the  contract  was  not  binding  on  B,  even  if  A  had 
been  authorized,  it  was  held  that  no  action  lay  against 
A  for  the  damage.  And  where  the  principal  is  liable 
notwithstanding  the  agent's  want  of  authority,  no  ac- 
tion will  lie  against  the  agent.^^  Thus^^  an  agent  of 
a  corporation  was  authorized  to  sign  "all  notes  and  bus- 
iness paper  of  the  corporation.''  He  gave  accommoda- 
tion notes  for  other  purposes  in  the  corporation's  name,^ 
which  passed  into  the  hands  of  a  bona  fide  holder  for 
value.  It  was  held  that  notwithstanding  his  want  of 
authority,  the  corporation  was  liable  on  the  notes  and 
the  agent  could  not  be  sued,  the  court  saying : 

"The  plaintiff,  as  a  bona  fide  holder  for  value  of  notes  taken  be- 
fore maturity,  can  recover  against  the  corporation,  notwithstandingr 
any  want  of  authority  of  the  agent  to  execute  these  particular  notes 
for  the  purposes  for  which  they  were  given.  For  the  defendant  waa 
expressly  authorized  to  sign  all  notes  and  business  paper  of  the  com- 
pany. The  plaintiff  therefore  in  valid  notes  against  the  corporation 
has  all  that  he  expected  to  obtain  and  all  that  the  defendant  under- 
took to  give.    What  injury  then  has  he  sustained?    The  notes  cannot 


•Polhill  V.  Walter,  8  B.  ft  Ad.  114:  Oliv-  Thilmany  v.  Iowa  Paper  Baff  Co.,   79  N. 

er  ▼.  Morawetr,  97  Wis.  882, 72  N.  W.  Rep.  W.  Rep.  261  (la.). 

«7.  1 1  Dung  V.  Parker,  52  N.  Y.  494. 

loBaluen  V.  Nicplay,  63  N.  Y.  467;  Boz-  -aLandan  v,  Proctor,  89  Vt.  78. 

za  V.  Rowe,  80  111,  198,  88   Am.    Dec.   184;  ' 
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be  at  once  binding  upon  the  corporation  and  the  agent  The  repre- 
sentation of  the  agent's  authority  to  give  them  for  the  company 
whether  made  expressly  or  merely  implied,  from  the  mode  of  signa- 
ture, was  consequently  immaterial.  The  tort  of  an  agent  who  has 
falsely  assumed  authority  which  he  did  not  have,  is  a  proper  sub- 
ject for  special  action,  in  which  damages  will  be  recovered  ac- 
cording to  the  injury  sustained."  The  measure  of  damages  is  not 
necessarily  the  precise  amount  of  the  notes.  Where  as  in  the  pres- 
ent case  the  plaintiff  has  suffered  nothing,  he  can  recover  nothing." 

So  if  the  agent's  unauthorized  act  is  ratified  by  the 
principal,  he  can  not  be  personally  held.^* 


(C)  Rights  and  Liabilities  of  Parties  Where  Principal 
Not  Named. 

§195.    Liability  Where  Principal  Unnamed  hut  Agency 

Disclosed. 

Where  an  agent  contracts  as  agent  but  does  not  dis- 
close the  name  of  his  principal,  the  rights  and  liabilities 
of  agent  and  principal  as  regards  the  other  party  to  the 
contract  depend  on  the  construe  ton  of  its  terms.  It 
may  be  stated  generally  that  a  person  who  describes 
himself  as  an  agent  in  the  contract  and  signs  himself  as 
such,  protects  himself  from  personal  liability  even 
though  the  name  of  his  principal  is  not  given.^  But  as 
the  word  "agent''  attached  to  a  signature  is  regarded  as 
merely  descriptio  personae,^  it  is  better  that  the  agent 
should  (if  he  desires  to  avoid  a  personal  responsibility) 
disclose  the  name  of  his  principal  and  declare  that  he  is 
Itcting  for  him.* 

1  «Banoii  V.  Talbot,  16  Mass.  461, 8  Am.       Am.  Dec.  896;  De  Witt  v.  Walton.  9  N.  V. 
Dec.  146.  671. 

isSbeffieldv.  Ladue,  16  Minn.  288,   10  a  Murphy  ▼.  HelmHch,  66Cal.  69;  Whee- 

Am.  Rep.  146.  ler  v.  Reed,  86  III.  82;  Kean  v.  DavU,  90  N. 

1  Feet  V.  Murton,  L.  R.  7  Q.  B.  186.  J*,1^;11?'  Ti*/"  ^°'*'   "*^»  ^°-  ^-  ^"" 

»  Williams  v.    Robbins,  iff  Gray.  77,  77       «■<>»•  ^  ^ex.  43. 
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§196.     Ldability  Where  Agency   Undisclosed, 

If  the  agent  acts  on  behalf  of  a  principal  whose  ex- 
istence he  does  not  disclose,  the  other  contracting  party 
may  hold  and  look  to  the  agent  personally  and  is  enti- 
tled on  discovering  who  the  principal  is  to  elect 
whether  he  Will  treat  principal  or  agent  as  the  party 
with  whom  he  dealt.  If  A  enters  into  a  contract  with 
B  he  is  entitled  at  all  events  to  the  liability  of  the  party 
with  whom  he  supposes  himself  to  be  contracting.^  If 
he  subsequently  discovers  that  B  is  in  fact  the  repre- 
sentative of  C  he  is  entitled  to  choose  whether  he  will 
accept  the  actual  state  of  things,  and  sue  C  as  principal, 
or  whether  he  will  adhere  to  the  supposed  state  of 
things  upon  which  he  entered  into  the  contract,  and 
continue  to  treat  B  as  the  principal  party  to  it^  But 
nothing  must  have  occurred  in  the  meantime  to  alter 
the  relations  of  the  parties,  and  the  creditor  must  not 
have  been  guilty  of  laches.^ 

And  this  right  of  the  other  contracting  party  to  avail 
himself  of  this  alternative  liability  can  not  be  exercised 
(a)  where  the  agreement  is  in  such  terms  that  the  idea 
of  agency  is  incompatible  with  the  construction  of  the 
contract;*  (b)  where  the  other  party  to  the  contract, 
after  having  discovered  the  existence  of  the  undisclosed 
principal,  does  anything  unequivocally  indicating  that 
he  adopts  either  principal  or  agent  as  the  party  liable 

»  Benshouse  v.  Abbott,  11  Vroom,  531,  46  rill  v.  Kenyon,  48  Conn.  814,  40  Am.  Rep. 

Am.  Rep.  789.  174;  Smith  v.  Felter,  42  Atl.  Rep.  1053  (N. 

2  Haas  V.  Ruston,  14  Ind.  App.  8,  4a  J)* 

N.      E.     Rep.      3oa;         McClellan      v.  aRathborn  v.Tucker,15Wcnd.488:  Hoop- 

P^rkcr,         27       Mo.        162;          Malone  er  v.   Robinson,  97  U.  S.  628:  Thomas  v. 

V.  Morton,  84  Mo.  486;  Pierce  v.  Johnson,  Atkinson,  88  Ind.  248. 

^^rnhh^^'ifnY^rf 'Jv^  v"^  '^vl^^y.^t'  *  ^8  where  an  agent  in  making  a  chart- 

f?^Z^i  TbQ  MoEF'  ?J  ^i7'  Pi?'  ^S^}?\Z'  «»■-  Pa"y  described  himself  therefn  as  own- 

r^m  V  HnmSH'  m'tii    i7«  °RaM!Sin^'  ^'  ^^  '^e  Ship  it  was  held  that  he  could  not 

jlnnS^^^Q^l^'SlLl^^^^  be  regarded  as  agent,   that   his  principal 

V  n^fin^v  YQi^iM^  WoiV£?';^^.?ni  «  could  not  intervene,  nor  could,  bv  parity  ol 

K^"5S?Srt'nt\'K°S'L^^^  ^^rSfer?  '^^t^;  "^  '^'''  ""-'^^^  -  S-'-'  '^ 
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to  him;*  (c)  where  knowing  at  the  time  of  a  sale  the 
principal  and  that  the  buyer  is  a  mere  agent,  he  gives 
the  credit  to  the  agent.®  But  it  is  held  that  the  other 
party  must  have  actual  knowledge,  means  of  ascer- 
taining the  fact  not  being  enough  f  nor  is  it  sufficient 
that  the  seller  knew  that  the  buyer  was  an  agent,  if  he 
did  not  know  who  the  principal  was.® 

§197.     Liability  for  Frauds  and  Torts. 

The  principal  is  liable  for  the  frauds,  deceits  and  neg- 
ligent acts  of  his  agent  in  the  course  of  his  employ- 
ment, whether  authorized  by  him  or  not.^  A  man  is 
equally  liable  for  the  negligence  of  his  coachman  who 
runs  over  a  foot  passenger  in  driving  his  master's  car- 
riage from  the  house  to  the  stables,  and  for  the  fraud 
of  his  agent  who,  being  instructed  to  obtain  a  purchaser 
for  certain  goods,  obtains  one  by  false  statements  as  to 
the  quality  of  the  goods.^  But  if  the  person  employed 
act  beyond  the  scope  of  his  employment  he  no  longer 
represents  his  employer  to  bind  him  by  tori  or  contract.' 

As  to  the  agent's  liability  it  may  be  laid  down  that  if 
the  agent  commits  a  wrong  in  the  course  of  his  employ- 
ment, he  is  liable,  and  so  is  his  principal,  while  if  he 
commits  a  wrong  outside  the  scope  of  his  authority,  he 

5  That  is  to  say,  he  can  elect  only  once  Am.  Rep.  488;  Mundorff  v.  Wickersham,  H8 
which  one  he  will  hold.  Jones  v.  Aetna  Ins.  Pa.  St.  87.  8  Am.  Rep.  6-31:  Wolfe  v.  Pugh, 
Co.,  14  Conn.  601;  Kingsley  v.  Davis,  104  101  Ind.  293;  Siroher  v.  Elting.  97  N.  Y. 
Mass.  178:  Coleman  v.  First  Nat.  Bank,  63  102;  Johnson  v.  Barber,  10  111.  425;  Jeflfrey 
N.  Y.  388;  Cobb  v.  Knapp,  71  N.  Y.  348.  27  v.  Bigelow,  13  Wend.  518,  28  Am.  Dec.  476; 
Am.  Rep.  M;  Sessions  v.  Block,  40  Mo.  Henderson  v.  Railroad  Co.,  17Tex.  560; 
(App.)670.  Peebles  v.   Paupsco  Guano  Co.,  77  N.  C. 

6  Here  he  can  only  sue  the  agent.  Pater-  233,  24  Am  Rep.  447;  Rhoda  v  Annis,  75 
son  V.  Gandaseoui,  h  East,  62;1laymond  v.  ^e   17  46  Am.  ftep.  854;  Gerhard t  v.  Boat. 

foXu'Vo!)'^""  '''•'  "^'^^^  "  ''°"''  Jo?r Lo'cYe  l?'stW^ns''°l    Mitc^'so'l'si  Am! 

w  MCtc.  iw.  jj^    gg2;  Reynolds  v.  Witte,  13  S.  C.  5.  36 

7  Raymond  v.  Crown  Mills,  8  Mete.  824;  ^m.  Rep.  678;  Wright  v.  Calhoun,  19  Tex. 
Cobb  V.  Knapp,  71  N.  Y.  848,  27  Am.  Rep.  42O;  Kline  v.  R.  Co.,  37  Cal.  400,  99  Am. 
M.  Dec.  282. 

8  Thompson  v.  Davenport.  9  B.  &  C.  78;  «  Anson  Contr.,  p.  254. 

Irvine  V  ^atson  5  Q-  B  D.v.  117.  ,  ^^^„  ^  Atherton,  7  H.  &  N.  172;  Can- 

De^^^sSr  Du^f  v.^Wrtoti7  J?^y''i41"7       ^-"  ^  C^^^^"'  «  «-^'  '''' 
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is  liable,  but  not  his  principal.^  On  the  other  hand,  as 
to  acts  of  mere  negligent  omission,  whereby  another 
person  is  injured,  the  agent  is  not  personally  respon- 
sible. Under  the  maxim  respondeat  superior,  the  prin- 
cipal is  liable  for  the  injury,  with  a  right  over  against 
the  agent.*^ 

The  distinction  may  be  illustrated  by  two  cases:  In 
the  first  an  agent  having  the  care  of  the  real  estate 
of  a  non-resident  owner  neglected  to  keep  the  floor  of 
one  of  the  buildings  in  repair,  whereby  a  person  was 
injured.  It  was  held  that  the  agent  was  not  personally 
liable,  the  court  saying: 

"At  common  law,  an  agent  is  personally  responsible  to  third  par- 
ties for  doing  something  which  he  ought  not  to  have  done,  but  not 
for  not  doing  something  which  he  ought  to  have  done,  the  agent 
in  the  latter  case  being  liable  to  his  principal  only.  For  non- 
feasance, or  mere  neglect  in  the  performance  of  duty,  the  respon- 
sibility therefor  must  arise  from  some  express  or  implied  obligation 
between  particular  parties  standing  in  privity  of  law  or  contract 
with  each  other.  No  man  is  bound  to  answer  for  such  violation  of 
duty  or  obligation  except  to  those  to  whom  he  has  become  directly 
bound  or  amenable  for  his  conduct.  E«very  one,  whether  he  is 
principal  or  agent,  is  responsible  directly  to  persons  injured  by  his 
own  negligence  in  fulfilling  obligations  resting  upon  him  in  his 
individual  character,  and  which  the  law  imposes  upon  him,  inde- 
pendent of  contract  No  man  increases  or  diminishes  his  obliga- 
tions to  strangers  by  becoming  an  agent."* 

In  the  second  case  a  similar  agent  negligently  di- 
rected water  to  be  let  into  the  house,  and  the  pipes  being 
out  of  repair,  the  tenant  was  damaged.  It  was  held  that 
the  agent  toas  personally  liable : 

"Assuming  that  he  was  a  mere  agent,  yet  the  injury  for  which 
this  action  is  brought  was  not  caused  by  his  non-feasance,  but  by 

«Osborne  v.  Morgan,  130  Maw.  102,  89  Am.  Rep.  467-  Brown  Paper  Co.  v.  Dean, 

Am.  Rep.  487;  Jenne  v.  Sutton,  48  N.  J.  123  Mass.  207;  Labadie  v.  Hawley,  61  Tex 

(L.)267,87  Am.Rep.678;Spraight8V.Haw-  178.  48  Am.  Rep.  878;  Reid  v.  Hunter,  49 

ley[89  N.  Y.  441, 100  Am.  Dec.  468:  Hadden  Ga.  807. 

V.  Griffin,  180  Mass.  889,  49  Am.  Rep.  85.  eoelaney  ▼.    Rochereau,   84    La.  Ann. 

sColvin  V.  Holbrook,  8  N.  Y.  180;  De-  1123,  44  Am.  Rep.  466, 
laney  v.  Rochereau,  84  La.  App.  1128,44 
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his  misfeasanca  Non-feasance  Is  the  omission  of  an  act  which  a 
person  ought  to  do;  misfeasance  is  the  Improper  doing  of  an  act 
which  a  person  might  lawfully  do;  and  malfeasance  is  the  doing  of 
an  act  which  a  person  ought  not  to  do  at  alL  The  defendant's  omis- 
sion to  examine  the  state  of  the  pipes  in  the  house  before  causing 
the  water  to  be  let  on  was  a  non-feasance.  But  if  he  had  not 
caused  the  water  to  be  let  on,  that  non-feasance  would  not  have 
injured  the  plaintifl.  If  he  had  examined  the  pipes  and  left  them 
in  a  proper  condition,  and  then  caused  the  letting  on  of  the  water, 
there  would  have  been  neither  non-feasance  nor  misfeasance.  As 
the  facts  are,  the  non-feasance  caused  the  act  done  to  be  a  mis- 
feasance. But  from  which  did  the  plaintifC  suffer?  Clearly  from 
the  act  done,  which  was  no  less  a  misfeasance  by  reason  of  its 
being  preceded  by  a  non-feasauice."' 

(Ill) 

THE  TERMINATION  OF  THE  AGBNT^S  AUTHOEITT. 

§198.    Introductory. 

An  agent^s  authority  may  be  terminated  and  the 
agency  brought  to  an  end  in  any  of  three  ways.  1.  By 
agreement  of  both  parties.  2.  By  the  act  of  one  of  the 
parties.    3.    By  operation  of  law. 

§199.     By  Agreement 

Since  the  relation  of  principal  and  agent  is  that  of 
employer  and  employed,  a  relation  founded  on  mutual 
consent,  it  follows  that  the  relation  may  be  brought  to 
a  close  by  the  same  prc^cess  which  originated  it,  viz.,  the 
agreement  of  the  parties.  At  any  time  in  the  course  of 
the  agency  the  parties  may  by  express  agreement  re- 
scind the  contract  of  agency.  So  where  by  the  original 
contract,  the  agency  is  limited  to  a  definite  object  or  a 
definite  time,  the  performance  of  the  object  or  the  ex- 

'Bell  V.  Josalyn,  8  Gray,  809,  64  Am.  Dec.  741. 
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piration  of  the  time  dissolves  the  agency.^  Thus,  where 
A  appointed  B,  his  agent,  to  sell  machines  for  him,  the 
agreement  providing  that  A  would  furnish  B  "such 
number  of  machines  as  B  might  be  able  to  sell  as  his 
agent  prior  to  October  1st,  1867,"  it  was  ruled  that  the 
agency  continued  only  to  October  Ist.^ 

§200.     By  Act  of  One  of  the  Parties, 

The  principal  may  at  any  time  before  its  performance 
revoke  the  authority  of  his  agent  at  his  pleasure,^ 
whether  or  not  the  contract  of  agency  is  for  a  fixed 
time  and  even  though  the  appointment  expressly  states 
that  it  is  irrevocable,^  though  of  course  where  the  con- 
tract of  agency  is  not  at  the  will  of  the  principal,  as 
to  time,  the  principal  will  be  liable  to  the  agent  in 
damages.*  And  though  the  agent  is  appointed  under 
seal  his  authority  may  be  revoked  by  parol.* 

The  revocation  may  be  implied  as  well  as  expressed — 
as  for  example,  appointing  another  person  to  do  the 
same  act.*^  So  giving  a  general  power  to  the  agent 
where  he  before  had  only  a  special  power  will  revoke 
the  latter,^  though  giving  an  additional  power  to  one  of 
two  agents  will  not  revoke  the  authority  of  the  other.^ 
Where  a  person  sent  a  note  to  a  bank  for  collection  and 
afterwards  demanded  it  back,®  and  where  a  man  em- 


> Moore  v.  Stone. 40  Iowa.  2W;  Bradford  «Knapp  v.  Alvord,  10  Paige,  905, 40  Am. 

V.  Buih,  10  Ala.  886;  Walker  v.  Derby,  5  Dec.  241;  McGregor  v.  Gardner,  14  la.  828; 

Bias.  184:  Smith  v.  Rice,  1  Bailey  (S.  C.)  Blackstone  v.  Buttemore,  53  Pa.    St.  266; 

648;  Foster  v.  Calhoun,  Dual  (S.  Q.)    76;  Walker  v.  Dennison,  86  111.  142. 

l^^.^l'rr'A^Si^sti^A^rfej;  „;.R°.T  ^"  '• """'  *'  '•  ^-  "'"• " 

"  Gul^tach  V.  Fi.h.,,  60  in.  m.  .htrff  ^7Jk.a''rJ"?«.  S'Xm^.'^: 

>  Peacock  v.  Cummings,  46  Pa.  St.  434;  841. 

J^^^^I;  ^?^^h^^^^\  P-  «47:  Chambers  v.  ,  Copeland  v.  Ins.  Co.,  6  Pick.  108:  Wal- 

S^y,  78  Ala.  8W;  PlcWer  v.  State.  18  Ind.  ,ace  v.  "Gould,  91  III.  15;    Reid  v.  Latham, 

«66;Brownv.Pforr,  38  Cal.  660;  Phillips  V.  40  Conn   452 

Howell,  60  Ga.  411;   Lewis  v.  Sawyer,  44  .  «?«:  ,^*  ,«.  r«    w  Ala    ini 

Me.  332;  Simonton  v.  Minneapolis  Bink,  24  *  RaP'«r  v.  Ins.  Co..  57  Ala.  101. 

Mion.  216;   Evans  v.  Feame,  16  Ala.  689,  ?  Cushman  v.  Glover,  11  111.  600,  52  Am. 

50  Am.  Dec.  197:    Walker  v.  Dennison,  86  Dec  461. 

III.  142;  Sute  v.  Walker.  88  Mo.  279.  s  Potter  v.  Merchanu'    Bank,  28  N.  Y. 
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ployed  another  to  sell  some  property  for  him  and  after- 
wards sold  it  himself,^  it  was  held  in  both  cases  that  the 
authority  given  had  been  revoked  by  the  act  of  the  prin- 
cipal. 

The  agency  may  be  dissolved  by  the  renunciation  of 
the  agent,^^  or  by  his  misconduct.^^  But  if  the  agency 
has  been  undertaken  either  for  a  valuable  consideration 
or  gratuitously,  the  agent,  by  renouncing  it  before  the 
end  of  the  term,  will  be  liable  for  such  damages  as  the 
principal  may  suffer  thereby.^ ^ 


§201.     By  Operation  of  Law. 

The  dissolution  of  the  relation  of  principal  and  agent 
may  occur  (a)  by  the  death  of  the  principal;  (b)  by 
death  of  the  agent;  (c)  by  the  bankruptcy  of  the  prin- 
cipal; (d)  by  the  bankruptcy  of  the  agent;  (e)  by  mar- 
riage; (f)  by  the  insanity  of  the  principal;  (g)  by  the 
insanity  of  the  agent;  (h)  by  the  destruction  of  the  sub- 
ject-matter of  the  agency;  (i)  by  war;  or  (j)  by  other 
special  circumstances. 

(a)  The  death  of  the  principal  revokes  the  agent's 
authority.^  In  Jones  v,  Beall,^  B  having  been  stabbed 
by  L  requested  his  brother  to  employ  counsel  and  pros- 
ecute L  for  the  offense;  and  told  him  that  whether  he 
lived  or  died  he  should  be  paid.     B  died  and  after  his 

9  Toole  V.  Thiele,  25  La.  Ann.  418.  20  Ohio,  18R,  65  Am.  Dec.  448;  Scruggs  v. 

locase  V.  Jennings,  18  Tex.  661;  Barrows  E^'^XSl'  'U  ^^t  ^1'    .1^^9*1^  ^-  Porter,  5 

V.  Cushway,  87  Mich.  481:  Conrcy  v.  Bran-  EJ*:  *^',?°**'?„^-  Smith,  1  Jones  (L.)  186, 

dcgee,  8  La.  Ann.  188;  Coffin   v.    Landis,  5S,^"Vo^^J^  J  .PW®**   v.  Merrett,  68 

5  Phila.  176.  M^**-  868;  Lehigh  Coal  Co.  v.  Mohr,  88  Pa. 

1  lu..*^.^.^.,  «  u«^r«..i;^'nr^..u.  oDhiu  S^-  ^^'«  Lincoln  v.  Emerson,  108  Mass.  87; 

liJ.  rtri  w^^iil^  i?Tl.^^^^^  ^»^**  ^-  Windsor  Sav.  Bank,  46  Vt.  728: 

l^irS* Vi/^'^2PU^  ^  *•  ^^'  Stoddart  Hunt  v.  Rousmanierc,  8  Wheat.  174;  Lewis 

V.  Key,  68  How.  f  r.  87.  ^  ^err,  17  Iowa,  88;  Primm  v.  Stewart,  7 

1  'Gill  V.  Middleton,  105  Mass.  479;  White  Vex.  178;  Gale  v.  Tappan,  18  N.  H.  146,  37 

V.  Smith,  6  Lans.  5;  Benden  v.  Manning,  2  Am.  Dec.  10&;   Cleveland  v.    Williams,  29 

N.  H.  889;  Thome  v.  Dcas,  4  Johns.  84;  Bar-  Tex.  804.  94  Am.  Dec.  874;  Coney  v.  Saund- 

rows  V.  Cushway,  87  Mich.  481.  ers.  88  Ga.  511 ;  Salt  v.  Galloway,  4  Pet.  8**; 

1  Johnson  v.  Wilcox,  85  Ind.  188;  Darr  v.  Yerrington  v.  Greene,  7  R.  I.  589,  84  Am. 

Darr,  69  la.  81;  Jenkins  v.  Atkins.  1  Humph.  Dec  578. 
894, 84  Am.  Dec.  649;   McDonald  v.  Black,  s  19  Ga.  171. 
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death  his  brother  employed  counsel  and  prosecuted  L 
and  paid  his  bill,  to  recover  which  sum  he  brought  his 
action  against  B's  administrator.  It  was  held  that  B, 
dying  before  the  brother  had  acted  on  his  request,  the 
request  was  revoked. 

This  rule,  however,  only  applies  to  acts  which  must  be 
done  in  the  name  of  the  principal,  and  not  to  those 
which  the  agent  may  do  in  his  own  name.*  And  the 
authority  of  a  subagent  which  comes  from  the  principal 
is  not  affected  by  the  death  of  the  agent  from  whom  he 
received  the  appointment.* 

(b)  The  death  of  the  agent  terminates  the  agency,' 
and  when  the  authority  is  given  to  two  the  death  of  one 
terminates  it  as  to  the  other  also.^  But  the  death  of  an 
agent  does  not  generally  affect  the  authority  of  a  sub- 
agent'' 

(c)  On  the  bankruptcy  of  the  principal  the  authority 
of  the  agent  ceases,  and  he  has  no  authority  after  that 
to  receive  or  pay  the  principal's  money.®  It  is  other- 
wise, however,  as  to  property  or  rights  which  do  not 
pass  from  the  bankrupt  by  the  bankruptcy  but  continue 
to  remain  in  him.® 

(d)  The  bankruptcy  of  the  agent  dissolves  the 
agency,^  ^  except  as  to  the  execution  of  mere  formal  acts 
which  pass  no  interest.*^ 

(e)  The  marriage  of  the  principal  has  been  held  to  re- 
voke the  agency  in  the  case  of  an  authority  given  by  a 
feme  8ole,^^  and  where  a  single  man  gave  a  power  of  at- 

«  Lawson  Rights,  Rem.  &  Pr.,  §  46;  Dick  8 Evans'  Agency,  89;  Re  Daniels,  18  Nat. 

y.  Pafire,  17  Mo.  284,  67  Am.  Dec.  267.  Bk.  RefT-  46;  Parker  v.  Smith.  16  Bast.  384; 

4  Smith  V.  White,  6  Dana,  876.  Ogd^n  v.  Gillingham,  Bald.  88. 

5  Merrick's  Estate,  8  W.  &  S.  402;  Jack-  .  ^Story  on  Agency.  $  482;  Wharton  on 
son  Ins.  Co.  v.  Partee.  »  Heisk.  296;  City  ^/*^"*^L,^-  ^**  ^^^^  ^'  B*«'na«'<J«  ^^ 
Council  V.  Duncan.  3  Brev.  886:  Gage  v.  Mass.  241. 

Allison,  1  Brev.  495,  2  Am.  Dec.  582;  Judson  i  o  Audenried  v.  Betteley,  8  Allen  802. 

▼.  Love.  85  Cal.  463.  1 1  Story  on  Agency,  $  486;  Evans'  Agen. 

e  Hartford  Ins.  Co.  v.  Wilcox,  57  III.  180;       cy,  §  92. 

¥F\\[^\ ^-  \?*'  S?^  ^  ^^^-  '®''  ^  ^-  '^'  '"McCann    v.   O'Fewall,   8  C.  &  F.  80; 

389, 18  Am.  Rep.  629.  Charnley  v.  Winstanley,  5  East.  26;  Wam- 

7  Smith  V.  White,  5  Dana,  876.  See  Law-  hale  v.  Foot,  2  Dak.  I;  see  Reynolds  v. 

son  Rights,  Rem.  &  Pr..  $  47.  Rowley,  2  La.  Ann.  890. 
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tomey  to  sell  his  home,  it  was  held  revoked  by  his  mar- 
riage.^^  But  the  marriage  of  the  agent  does  not  affect 
the  agency.^* 

(f)  The  insanity  of  the  principal  revokes  the 
agency,"  provided  that  it  was  of  the  degree  which 
would  prevent  him  from  making  a  valid  contract. 

(g)  The  insanity  of  the  agent  revokes  the  authority, 
as  it  could  not  be  imagined  that  a  principal  could  in- 
tend to  be  represented  by  one  unable  to  contract  for 
himself.i«  ' 

(h)  Whenever  the  subject-matter  itself  or  the  princi- 
palis power  over  it  ceases  or  goes  out  of  existence,  the 
agency  is  at  an  end."  Thus  if  the  agent  is  com- 
missioned to  sell  a  ship  which  is  subsequently  destroyed 
by  fire,  or  a  race  horse  which  dies,  in  all  these  cases  his 
authority  is  at  an  end.^®  So,  where  the  inhabitants  of 
a  town  authorized  the  treasurer  to  borrow  money  to 
pay  a  certain  tax,  but  the  tax  was  subsequently  adjusted 
without  the  loan,  it  was  held  that  the  authority  of  the 
agent  to  borrow  ceased  thereon.^*  Where  a  person 
employs  several  agents  to  sell  his  land,  and  one  of  them 
sells  it,  this  is  a  revocation  of  the  authority  of  the  oth- 
ers.^^  So,  where  an  agent  is  employed  to  sell  property 
and  sells  it  to  himself,  it  is  a  revocation.^^  So,  although 
a  guardian  may  appoint  an  agent  to  act  for  his  ward,  on 
the  coming  of  age  of  the  ward  the  authority  would  be 
revoked.^2 

(i)  War  between  the  country  of  the  principal  and 
that  of  the  agent  terminates  the  agency  according  to 

isHenderaon  v.  Lord,  46  Tex.  028.  i^Gilbert  v.  Holmes.  64  111.  648;  Bissell 

wStory  on  Agency.  §  485;  Wharton  on       Ji  If "Jj  ®!.  "1*  '^'vJtJ''^''oJv*^^^'*°"' 
Agency,  §  108.  *       '  *  '        '  86  111.  142;  Stote  v.  Walker,  88  Mo.  «T9. 

1 5 Motley  V.  Head,  43  Vt.  688;  Malthles-  * sEvans*  Agency,  100. 

sen  V.  McMahon,  38  N.  J.  (I«)  537;  Hill  v.  isBenoii  v.  Conway,  14  Allen  528. 

8*&  ^^'  iy-^i?**-^  ^S'  ^''Ti*  V  K"u  \?  ««Ahern  v.  Baker,  34  Minn.  98. 

N.  H.  156;  Willis  v.  Manhattan  Co.,  2  Hall  ^^    .        — . .  ,    '     , 

495  '  S'Toole  v.  Thiele,  25  La.  Ann.  418. 

1  «Story  on  Agency.  $  407;  Evans'  Agen-  22Wharton  Agency,  $  100. 

cy,  100. 
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some  authorities  ;2^    while  according   to  others  it  does 
not.24 

(j)  The  dissolution  of  a  partnership  revokes  an 
agency ,^*^  or  a  change  in  the  firm  by  the  admission  of 
new  partners  ;2^  but  not  a  mere  change  in  the  Arm 
name,^^  The  authority  of  an  attorney  at  law  is  not 
terminated  by  the  dissolution  of  the  partnership  of 
which  he  is  a  member,^®  though  it  is  held  to  be  at  an 
end  by  his  removal  or  suspension  from  his  office  of  at- 
^torney,^®  or  by  his  ceasing  to  act  as  attorney  or  to  re- 
side in  the  State.^^ 

§202.     Time  at  Which  Revocation  Takes  Effect. 

A  revocation  by  the  principal  of  the  agent's  authority 
takes  effect  as  between  principal  and  agent  at  the  mo- 
ment the  agent  receives  notice  of  it,^  but  as  to  third  per- 
sons it  has  no  effect  until  it  is  made  known  to  them.^ 
Acts  done  after  the  revocation  of  his  agency  bind  both 
his  principal  and  himself  so  far  as  they  regard  third 
persons  who  have  had   no   notice   of   the   revocation.* 

In  Fellmvs  v.  Hartford  Steamboat  Co.,^  the  de- 
fendants, a  steamboat  company,  had  employed  A  as 

osimonton  v.  Clark,  66  N.  C.  626.  B  Am.  letter,  for  example,  written  by  bis  priocipal 

Rep.  768;  Howell   v.    Gordon,    40  Ga.  808;  revoking  tbe   agency  is  receiyed   by  the 

Conley  v.  Burson,  1  Heisk.  146;  Ins.  Co.  v.  agent  on  Wednesday  though  it  was  written 

Davis,  96  U.  S.  485;  Blackwell    v.  Willard,  and  mailed  on  Monday.    The  agency  is  not 

06  N.  C.  556,  6  Am.  Rep.  740.  dissolved  until  Wednesday.    Robertson  v. 

«4Maloney  v.  Stephens,  11   Heisk.   788;  Cloud,  47  Miss.  808. 

Robinson  v.  International  Insurance  Co.,  tTier  v.  Lampson,  35  Vt.  170,  88  Am. 

48  N.  Y.  64,  1  Am.  Rep.  400;  Manhatun  Dec.  684;  Van  Dusen  v.  Star  Min.  Co..  47 

Life  Ins.  Co.  v.  Warwick,  20  Gratt.  614.  8  Cal.  571,  96  Am.  Dec.  800;     Diversy  v. 

Am.  Rep.  818;  Murrell  v.  Jones,  40  Miss.  Kellogg,  44  111.  114,98  Am.  Dec.  154;  Capen 

666;  Shelby  v.  Oflfutt,  61  Miss.  188.  v.  Pac.  Mut.   Ins.  Co.,  26  N.  J.  (L.)  67,  64 

"Schlater  V.  Wipcnny.75  Pa.St.881.  A?' P,*^*^*  '^^'v^'^^^/P^f.T"^''**'  *?;***^- 

—  ^  II  Tr      ir.     I     ofl  D    w  oo.  341;  Ricev.  Isham,  4  Abb.  App.   Dec.  87; 

«aCallanan  V.  Van  Vleck,  86  Barb.  384.  Meyer  v.  Hebner.  96  111.  406;   Ulrich  v! 

«7Billingslyv.  Dawson,  27  Iowa,  810.  McCormick.  66  Ind.  848;  Claflin  v.  Lcn- 

tsweeks    Attorneys,    $    191;     Lawson  L*?"'*  ^Si^'^-.^J/ '^^^''^V'^S^tf  * '^^ 

Riffhts  Rem  &  Pr    5  164  Miss.  i!08:  Wright  v.   Hemck,  188  Mass. 

.^,?'  u  ^'..               io'.o  240:  HatcK    v.    (Coddington,  95   U.  S.  48; 

«»Weeks  Attorneys,  §  248.  Barkley  v.  R.  Co.,  71  NT Y.,  206. 

«oChautauqua  Bk.  v  Rjsley,  6  Hill,  875;  sLamothe  v.  R.  Co.,  17  Mo.  804;  Beard  v. 

Jones  V.  U.  S.,  16  Ct.  of  Cl.  840.  Kirk,  11  N.  H.  898;  Hancock  v.  Byrne,  5 

iSlory  on  Agency,  $  740;  Neile  v.  U.  S.,  7  Dana  614;  Edie  v.  Ashbaugh,  44  Iowa  519. 

Ct.  of  Cl.  685;  Jones  v.  Hodffkins,  Of  Me.  438  Conn    197 

480;  Robertson  v.  Cloud,  47  Miss.  808.    A  00  v-       .        . 
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steward  on  one  of  their  boats,  and  A  had,  while  so  em- 
ployed, purchased  of  the  plaintiffs  and  others  supplies 
for  the  boat  by  authority  of  the  defendants  and  on  their 
credit.  The  defendants  afterwards  ceased  to  employ 
A  as  steward  and  advertised  for  proposals  for  contracts 
to  board  their  officers  and  crews  at  a  fixed  price  per 
week  and  to  furnish  the  passengers'  table,  the  con- 
tractors to  furnish  all  the  supplies  at  their  own  ex- 
pense, and  entered  into  such  a  contract  with  A  for  one 
of  their  boats,  and  into  a  similar  contract  with  B  for 
another  boat  The  defendants  gave  no  notice  to  the 
plaintiffs  of  the  change  in  the  manner  of  victualing 
their  boats  and  did  not  advertise  such  change  except 
by  advertising  for  proposals  as  above.  A  and  B,  after- 
wards, without  the  knowledge  of  the  defendants,  pur- 
chased supplies  for  their  respective  boats  of  the  plain- 
tiffs who  were  ignorant  of  their  contracts  with  the 
defendants,  and  the  goods  so  purchased  were  by  the 
direction  of  A  and  B  charged  to  the  defendants.  It  was 
held  that  the  defendants  were  liable  for  the  goods  pur- 
chased by  A  but  not  for  those  purchased  by  B. 

When  an  agent's  authority  has  been  withdrawn,  but 
parties  owing  the  principal  pay  their  debts  to  the  agent, 
not  knowing  of  the  revocation,  the  payments  bind  the 
principal.* 

But  where  the  agent  is  a  special  one  having  authority 
to  do  only  a  particular  act,  notice  to  third  parties  of 
the  revocation  is  not  necessary.®  And  third  persons 
have  no  right  to  conclude  that  a  new  agency  has  been 
established  after  they  have  been  notified  by  the  princi- 
pal that  the  former  agency  has  ceased,  from  the  fact 
that  the  agent  is  conducting  business  as  formerly."^ 

sPacker  y.  Hinckley,  122  Mass.  484;  Ins.  ^Van  Dusen  y.  Mining  Co.,  36  Cal.  671. 

Co.  y.  McCain,  90  U.  S.  84.  95  Am.  Dec.  210. 

•Watts  y.  Kayanaugh.  85  Vt.a4. 
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As  to  the  time  when  the  revocation  by  the  death  of 
the  principal  takes  effect,  the  rule,  as  established  by 
the  great  weight  of  authority,  is  that  the  revocation  is 
instantaneous  both  as  to  the  agent  and  third  parties, 
even  as  to  acts  of  the  agent  before  he  obtains  knowledge 
of  the  decease.®  This  doctrine  has  been  much  criti- 
cised.® The  effect  is  to  leave  the  third  party  without  a 
remedy  upon  contracts  entered  into  by  the  agent  when 
ignorant  of  the  death  of  his  principal.  The  agent  is  not 
personally  liable,  as  having  contracted  on  behalf  of  a 
non-existent  principal ;  for  the  agent  had  once  received 
an  authority  to  contract  Nor  is  he  liable  on  a  war- 
ranty of  authority  for  he  had  no  means  of  knowing  that 
his  authority  had  determined.  Nor  is  the  estfitte  of  the 
deceased  liable ;  for  the  authority  was  given  for  the  pur- 
pose of  representing  the  principal  and  not  his  estate. 
The  case  seems  a  hard  one,  but  so  the  law  stands  in 
most  of  the  States.  In  a  few  States,  however,  the  more 
reasonable  rule  is  adopted  that  acts  bona  fide  executed 
by  the  agent  before  notice  of  his  death,  and  which  do 
not  require  to  be  done  in  the  principalis  name,  are  valid 
in  favor  of  innocent  parties.^*^ 

As  to  persons  who  have  dealt  with  an  agent  in  ignor- 
ance of  his  principal's  insanity,  the  courts  are  inclined 
to  uphold  such  transactions  and  consider  them  binding 
upon  the  principal.^ ^  And  an  agent  who  knowing  that 
the  principal  was  insane  continued  to  exercise  an  au- 

sClayton  v.  Merritt,  62  Miss.  358;  Ri(?s  ^See  an  able  article  in  6  Cent.  L.  J.  885. 

V.  Cage  «  Humph.  350,  87  Am.  Dec.  659;  loCassiday  v.  McKcnzle,  4  W.  A  S.  282, 

JS^*"!?'  ^*PP*"f'u?,  ^  o^  ^^;  ^1  ^""^  R"-  89  Am.  Dec.  76;  Dick  v.  Page,  17  Mo.   284 

m:  Harper  v  Little.  2  Me.  14, 11  Am.  Dec.  57  Am.  Dec.  267;  Cariger  v.   Whittington, 

25;  Smout  v.  Iberry.  10  M.  &  W.  1:  Clark  26  Mo.  811;  Ish  v.  Crine,  8  Ohio  St? 580. 

^ ^''Y^c^h^  ^^l  ^i®'    ^iV**  ""'  Ji^-i"*^'  And  see  Bank  ▼.  Vanderhorst, 82  N.  Y. 65*. 

S/^Sl'  f^'  ^^'"'^^^^^'  Williams.  29  Tex  By  statute  in  several  states  payments  made 

?^'  ^J'a"''^^'  ^*'  ^''R'^  \'  ST^i^}  to  an  a*?ent ««  ignorance  of  the  principal's 

4*k  f*'   Gleason   v.    DocTd,  4  Mete.  888;  death  are  valid.*  See  Coney  v.  Saunders. 

Nichols  V.  Chapman,  9  Wend.  452:  Jenkins  oftaaKii 

V.  Atkins,  1  Humph.  294.  84  Am.  Dec.  648;  ,,V;     ,        ,  ,n  vt    «    ,»-    xm    » 

Davis  V.  Windsor  Bk.,  46  Vt.  T88;  Long  v.  tJ^^^^fo\v^«o«*  12  ^L,"*  ''^'  JI^ll*^ 

Thayer,  149  U.  S.  520;  Farmere  Loan  Xo,  J-  "«?„d;,*«  V'-  ^  Matthicssen  v.  McMa- 

V.  Wilson,  34  N.  E.  Rep.  784.  Jon  88  N.  J.  L.  637;  see  Drew  v.  Nunn,  L. 
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thority  once  given  by  him,  might  be  sued  on  a  warranty 
of  authority.^2 

§203.    Authority  Coupled  with  Interest  or  on 
Consideration. 

All  the  modes  of  revocation  of  authority  which  we 
have  just  examined  apply  only  to  mere  naked  powers 
over  which  the  principal  has  absolute  control,  and  not  to 
powers  coupled  with  an  interest  or  such  as  are  made 
upon  sufficient  consideration  or  for  the  mutual  benefit 
of  the  parties.^  It  is  laid  down  as  a  general  rule  that 
an  authority  coupled  with  an  interest  is  not  revocable 
either  by  the  act  of  the  principal,^  or  by  his  death,^ 
bankruptcy,*  marriage,*^  or  insanity,®  or  in  any  other 
mode.    As  to  what  amounts  to  an  interest  it  is  said '? 

"Where  an  agreement  ii^  entered  into  on  a  sufficient  consideration 
whereby  an  authority  is  given  for  the  purpose  of  securing  some  bene- 
fit to  the  donee  of  the  authority^  such  an  authority  is  irrevocable. 
That  is  what  is  usually  meant  by  an.  authority  coupled  with  an  in- 
terest and  which  is  commonly  said  to  be  irrevocable." 

An  assignment  of  property  in  trust  to  be  distributed 
among  creditors,®  a  power  to  collect  a  debt  to  secure 
advances  made  by  the  agent,*  an  authority  to  collect 

isAnson  Contr.  360.  ^  Story  on  Agency.  §  488. 

1  Wawel  V.  Reardon,  11  Ark.  706,  54  Am.  «  Story  on  Agency,  5  488;  Eneu  v.  Clark, 

Dec.  245.  2  Pa.  St.  234,  44  Am.  Dec.  191. 

s  Hartley's  Appeal,  33  Pa.  St.  212;  Walk-  e  Matthiessen  v.  McMahon,  38  N.  J.  586. 

er  v.Dennison  W  111.  142;  Goodman  v. Bow-  ,  Smart  v.  Saunders.  6  C.  B.  875.  See  12 

den,  64  Me.  424;  Hutchins  y.  Hebbard,  84  Harv.  L.  Rev.  262. 

N.  Y.  24;  Hunt  v.  Rousmaniere,  8  Wheat.  «  w    j      ,       <     ^  t>-  i     .oi    nr 

174;  Knapp  v.  Alford.  10  Paigek)6  „  *  ^^''^^^-i^'^i!'  \^^\.^''  ^*"°;j- 

-.,             ,        .     Lo  »#     \a    n  Bageley,  12  Pa.  St.  164,  21  Am.  Dec.  595; 

c    :^"?7tTi-  \1?^'  ^  ^^u'  ?*5!l?fy- "''  Fumai  V.  Fisher,  4  Cold.  626.  94  Am.Dec! 

S£*^^X  V  "^f^^^V?,"*/P^J'^^^°''i3»  J^^**f5  210;  Scull  V.  Reeves,  8  N.    T.   Eq.   181,  29 

?SPv^Af*^^,?*^'^'^**:*'^''oSru™";5.'*  Am.Dec.  708;  Ingram  v.  Kirkpatrick,   6 

111.  548:  Hunt  v.  Rousinaniere^8  Wheat  171;  ired.  Eq.  468, 51  Am.  Dec.  428. 

Hockett  V.  Jones,  70  Ind.  227;  Leavitt  v.  „  tt    o          t       i      tn     •         *v*^    o       , 

Fisher,  4  Duer  1:  Yates  v.  Prow,  11  Ark.58;  '  U.  S.  v.  Jarvls,  Davi«js   274;  Speal 

Qeveland  V.Williams,  29  Tex.  204, 94  Am.  \;-^^^^X*  }\i^'  -^°°-  ^'  Marzion  v. 

Dec.  274.  Pioole,  8  Cal.  622. 
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and  distribute  money, ^^  an  authority  given  to  an  agent 
to  pay  to  a  third  party  a  debt  which  he  owes  to  his  prin- 
cipal, or  to  sell  property  and  pay  himself  a  debt  due 
to  him  out  of  the  proceeds,  are  instances  in  which  an 
interest  has  been  held  to  be  coupled  with  the  authority 
so  as  to  make  it  irrevocable." 

But  the  cases  which  illustrate  this  rule  seem  to  make 
it  clear  that  we  must  not  understand  by  such  an  inter- 
est as  is  here  meant  the  advantage  which  the  agent  may 
derive  from  a  continuance  of  the  authority,  or  the  in- 
convenience, or  even  the  loss  which  he  may  suffer  by  its 
revocation.^2  Therefore  the  consideration  or  interest 
must  be  something  beyond  the  mere  compensation  out 
of  the  proceeds  or  for  the  services  to  be  rendered.^' 
Where  an  owner  of  land  containing  iron  ore  authorized 
an  agent  in  writing  to  sell  the  land,  the  agent  agreeing 
to  transport  specimens  of  the  ore  to  England  and  to 
receive  as  compensation  *^an  undivided  one-fourth  in 
the  proceeds  of  sale  when  sold  as  aforesaid :"  it  was 
held  that  the  agent's  authority  was  not  coupled  with  an 
interest  and  was  revocable  at  any  time  before  sale.^* 


10  Watson  v.  Bageley,  12  Pa.  St.  164, 15 
Am.  Dec.  595. 

1 1  Wheeler  v.  Slocum,  16  Pick.  52. 

H  Wheeler  v.  Knag«,  8  Ohio  169;  Cham- 
bers V.  Seary,  78  Ala.  872;  Hutchins  v.Heb- 
bard,  84  N.  V.  24;  Guthrie  v.  R.  Co.,  40  111. 
109. 


IS  Blackstone  y. 
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266;  Walker  y.  Dennison,  86  111.  142;  Simp> 
son  y.  Carson,  11  Oregon  861;  Barr  y. 
Schroeder,  82  Cal.  609:  Hartley's  Appeal, 
68  Pa.  St.  812;  Darrow  y.  St.  George,  8 
Col.  662;  Sute  y.  Walker.  88  Mo.  279; 
Rowan  Co.  v.  Hull,  47  S.  E.  Rep.»92  (W. 
Va.) .  Contra,  Merry  y.  Lynch,  68  Md.  94. 
'*  Chambers  v.  Scay.  78  Ala.  872. 
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CHAPTER  VI. 

THE  CONSENT. 

Section  204.    Consent  of  Parties  EssentiaL 

A. 

MISTAKE. 

Section  205.  Agreement  Presumed  from  Assent. 

206.  From  Signing  or  Accepting  Written  Instrument. 

207.  Mistake  in  Motive  or  Expectations. 

208.  Mistake  in  Value  or  Quality. 

209.  Mistake  Preventing  Formation  of  Contract 

210.  Concerning  Nature  of  Transaction. 

211.  Concerning  Person  with  Whom  Contract  Made. 

212.  Concerning  Subject-matter  of  Contract. 

213.  Mistake  of  Expression. 

214.  Mistake  of  One  Caused  by  Other. 

215.  Mistake  of  One  Known  to  Other. 

216.  Mistakes  of  Law. 

217.  Remedy  of  Party  at  Law  and  in  Equity. 

B. 
misbepbesentation. 

Section  218.  Introductory. 

219.  Fraudulent  Misrepresentation. 

220.  Special  Contracts  Affected  by  Misrepresentation. 

221.  Contracts  of  Insurance. 

222.  Contracts  for  Purchase  of  Stock  in  Corporations. 

223.  Contracts  for  Sale  of  Lands. 

224.  Contracts  Between  Parties  in  Certain  Fiduciary  Rela- 
tions. 

225.  Term  in  Contract. 

226.  Remedies  at  Law. 

227.  Remedies  in  Equity. 


FBAUD. 


Section  228.    Fraud  Defined. 
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(a)     False  Representation. 

Section  229.  By  Act  or  By  Omission. 

230.  Making  False  Statements. 

231.  No  General  Duty  to  Disclose  Facts. 

232.  Fiduciary  Relations. 

233.  One  Party  Relying  on  Other. 

234.  Active  Concealment — Misleading  Statements. 
235  Same — Covering  Up. 

(b)     Representation  of  Fact 

236.  Matters  of  Opinion. 

237.  Commendatory  Expressions — Puffing. 

238.  Matters  of  Intention  or  Bxpectation. 

239.  Matters  of  Law. 

(c)     By  Party  Charged. 

240.  Fraud  of  Third  Party. 

(d)     Knowledge  of  Falsehood. 

241.  Representation  Believed  to  be  True. 

242.  Representation  Known  to  be  False. 

243.  Representation  not  Known  or  Believed  to  be  True. 

244.  Belief  Based  on  Unreasonable  Grounds. 

245.  Representations  Subsequently  False  or  True. 

(e)     Intention  That  it  Be  Acted  Upon. 

246.  Representation  Made  Without  Such  Intention. 

(f)     Must  Be  Relied  On. 

247.  Representation  Must  Have  Induced  Agreement. 

248.  Knowledge  of  Untruth. 
240.    Belief  and  Reliance. 

250.  As  to  One  of  Several  Matters. 

251.  Materiality. 

(g)     Damage  to  Party  Deceived. 

252.  Damage  Essential. 

(h)     Remedies. 

253.  Remedies  of  Party  Defrauded — Election  to  Affirm. 

254.  Rescission  of  Contract. 

255.  Liimits  to  Right  to  Rescind. 

256.  Restoring  the  Consideration. 

257.  Recapture. 
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DUBE8S. 


Duress  Defined. 

259. 

Duress  of  Imprisonment 

260. 

Duress  Ver  Minaa — ^At  Ck>mmon  Law. 

261. 

Same  —The  Modem  Rule. 

262. 

Who  Must  Impose  Duress. 

263. 

Must  Affect  Promisor. 
B. 

UNDUE  INFLUENCE. 

^Section  264. 

What  Is  Undue  Influence. 

(a)    Family  or  Confidential  Relations. 

Introductory. 

266. 

Hushand  and  Wife. 

267. 

Parent  and  Child. 

268. 

Other  Family  Relationships. 

269. 

Guardian  and  Ward. 

270. 

Trustee  and  Cestui  que  Trust, 

271. 

Attorney  and  Client. 

272. 

Priest  and  Member  of  Flock. 

273. 

Physician  and  Patient. 

274. 

Other  Cases. 

275. 

How  Long  Disability  Continues. 

(b)    Mental  Weakness. 

•SBonoN  276. 

Rule  in  this  Case. 

(c)     Necessity. 

43BOTioir  277. 

Introductory. 

278. 

Bxpectant  Heirs. 

279. 

Reversionary  Interests. 

280. 

Lender  and  Borrower. 

(d)     Consideration. 

281. 

Inadequacy  of  Consideration. 

(e)     Remedies. 

282. 

Limits  to  Right  to  Rescind. 

§204.     Consent  of  Parties  Essential. 

To  an  absolutely  binding  contract  it  is  essential  that 
there  should  be  consent  on  the  part  of  both  parties  to 
enter  into  contractual  relations,  and  though  it  appears 
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on  the  face  of  the  contract  that  the  parties  did  so  con- 
sent, as  where  the  words  used  by  them  clearly  show 
consent  to  be  present,  nevertheless  the  law  will  look  be- 
yond this  for  the  purpose  of  discovering  whether  such 
apparent  consent  is  a  real  consent,  and  if  it  is  found 
that  it  is  not  so,  will  avoid  the  contract  at  the  suit  of 
the  innocent  party. 

This  apparent  but  not  real  consent  may  arise  from 
five  causes:  (A)  It  may  arise  from  Mistake^  as  for  ex- 
ample where  one  of  the  parties  did  not  mean  the  same 
thing  as  the  other  one,  or  where  one  or  both,  while 
meaning  the  same  thing,  formed  untrue  conclusions  as 
to  the  subject-matter  of  the  agreement.  (B)  It  may  arise 
from  Misrepresentation,  as  for  example  where  one 
of  the  parties  was  led  to  form  untrue  conclusions  re- 
specting the  subject-matter  of  the  contract  by  state- 
ments innocently  made,  or  facts  innocently  withheld  by 
the  other.  (C)  It  may  arise  from  Fraud,  as  for  exam- 
ple where  the  untrue  conclusions  formed  by  one  of  the 
parties  were  induced  by  representations  of  the  other 
party  made  with  a  knowledge  of  their  untruth  and  with 
the  intention  of  deceiving.  (D)  It  may  arise  from 
Duress,  as  for  example  where  the  apparent  consent  of 
one  of  the  parties  was  extorted  from  him  by  the  other 
by  actual  or  threatened  personal  violence.  Or  (E)  it 
may  arise  from  Undue  Influence,  as  for  example 
where  the  relations  of  the  parties  were  such  that  one  of 
them  was  incapable  of  resisting  the  will  of  the  other. 

A. 

MISTAKE. 

§205.     Agreement  Presumed  from  Assent 

The  law  is  well  settled  that  a  man  is  bound  by  an 
agreement  to  which  he  has  expressed  his  assent  in  un- 
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equivocal  terms,  uninfluenced  by  falsehood,  violence  or 
oppression.^  The  law  judges  of  an  agreement  between 
two  persons  exclusively  from  those  expressions  of  their 
intention  which  are  communicated  between  them,  the 
acceptor  of  an  offer  has  a  right  to  believe  that  the  of- 
ferer means  what  he  says ;  and  the  offerer  has  the  right 
to  understand  that  the  acceptance  was  according  to  the 
terms  of  the  oflfer.^ 


§206.  From  Signing  or  Accepting  Written  Instrument. 

One  who  signs  a  written  contract  is  not  permitted  to 
show  that  he  did  not  read  the  document  or  did  not 
know  of  or  intend  to  agree  to  its  terms.^ 

"A  written  contract  Is  the  highest  evidence  of  the  terms  of  an 
agreement  between  the  parties  to  it,  and  it  is  the  duty  of  every  con- 
tracting party  to  learn  and  know  its  contents  before  he  signs  and  de- 
Uvers  it.  He  owes  this  duty  to  the  other  party  to  the  contract,  be- 
cause the  latter  may,  and  probably  will,  pay  his  money  and  shape 
his  action  in  reliance  upon  the  agreement.  He  owes  it  to  the  public 
which,  as  a  matter  of  public  policy,  treats  the  written  contract  as  a 
conclusive  answer  to  the  question,  what  was  the  agreement?  If 
one  can  read  his  contract,  his  failure  to  do  so  is  such  gross  negli- 
gence that  it  will  estop  him  from  denying  it,  unless  he  has  been  dis- 
suaded from  reading  it  by  some  trick  or  artifice  practiced  by  the  op- 
posite party.  If  he  cannot  read  it,  it  is  as  much  his  duty  to  procure 
some  reliable  person  to  read  and  explain  it  to  him,  before  he  signs  it, 
as  it  would  be  to  read  it  before  he  signed  it  if  he  were  able  to  do  so; 

1  Bordon  v.  Richmond,  etc.,  R.  Co.,  ley  v.  Gaslight  Co., 03  Mo.  (App.)  123;  Penn 

113  N.  C.  570,18  8,  E.  Rep.  39a;  Robertson  v.    Brasbear,    65  Mo.   (App.)  25;     Fivey 

V.  Smith,  11  Tcx.2n,  60  Am.  Dec.  884.  v.     Pennsylvania     R.     Co.,     67    N.     J. 

«  Drew  V.  Edmonds,  60  Vt.   401,  6  Am.  Jj-  ^j. ^  Atl    Rep.  478- HiU  v.  R.  Co^  73 

St.  Rep.  128:  ante,  f  4.  Jl  U^t***^^/.^!.-  ^JP-  i63;  Hunter  v.  Wal- 

,  »T              1*    J  1      I    ni  TT  c   ^K   T     u  **"»  L.  R.  7  Ch.  76;    Burlins^ton  Lumber 

1  Upton  V.  Trebelcock,  91  U.  S  « :  Jack-  Co.  v.  Evans  Lumber  Co.,  100  la.  460.  6» 

son  V   OInev   140   Mms.    196;   Gaith^  v.  n.  W.  Rep.  658;  Wood  v.  Lock  Co..  96  Ga. 

Douifherty,  is  Ky.  L- R./^- »8  S  W,  r  ^  ^  f^.                      Campbell  V.   Van 

2:  Black  V.  R.  Co.,  Ill  IlK  »1, 53  Am.  Rep.  Houicn,  44  Mo.  tApp.)  831;  Livingston  v. 

^:  Zwior  V.  Johnson,  107  Ind.  <».  7  N  fe.  gtrone,  107  III.  896rLumley  v.  RfCo.,  H 

SJP Jm-  iS*?J^" im  ^1  w"?^.!?l  r^5« •  ^^-  Rep-  « :  Dellinger  v.  Gillespie,  118  N. 

180,  W  N.  W.  Rep.  «71^  Pe»f  P^^"  v-  G^o-  C.  787. 24  S.  E.  Repf  688;  Berst  v.  Sine,  16 

i?r"S"*'lSi*%'-^K'  '<»cJ'^*'^-  ^^S-  ^'  !"<>•  (App.)  4,44  N:  E.  Rep.  788;  Elcfidge 

2i  ?ffc^/  8*"°*^L''v5^?*T''w  ^"*"-  V-  I>"«e^  88   Me.  191,   88  Atl.    Rep.  9?4: 

*"'«S?,J-  ^'^  f?-c  ^^pi«  ^^^^!l.Vt'  Bostwick  V.  Ins.  Co.,  98  N.  W.    Rep.  246 

cr,  08  Mo.  815,  11  S.  W.  Rep.  887*  Roths-  (Wis  ) 
child  V.  Frensdorf,  81  Mo.  App.  818;  Shan- 
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and  his  failure  to  obtain  a  reading  and  explanation  of  it  is  anch 
gross  negligence  as  will  estop  him  from  avoiding  it  on  the  ground 
that  he  was  ignorant  of  its  contents.  This  is  a  Just  and  salutary 
rule,  because  the  other  contracting  party  uniyersally  acts  and 
changes  his  position  on  the  faith  of  the  contract;  and  it  would  be 
gross  fraud  upon  him  to  permit  one,  who  has  reoeiyed  the  benefits 
of  the  agreement  in  silence,  to  escape  from  its  burdens  by  proof  that 
he  did  not  know  and  did  not  inquire  what  these  burdens  were,  when 
he  assumed  them."* 

So  where  one  accepts  a  paper  which  he  knows  con- 
tains the  terms  of  an  offer,  he  will  be  bound  by  it,  and 
can  not  be  heard  to  say  that  he  did  not  read  it  or  did 
not  know  what  it  contained,^  aB  in  the  case  of  bills  of 
lading,  express  receipts,  insurance  policies  and  the 
like.-* 

§207.    Mistake  in  Motive  or  Expectations. 

Where  a  person  is  mistaken  in  his  motive  in  entering 
into  an  agreement  or  in  his  expectations  respecting  it, 
such  mistake  does  not  affect  its  validity.^  For  exam- 
ple, if  one  purchase  an  article,  believing  it  will  answer 
a  particular  purpose  to  which  he  intends  to  put  it,  and 
it  fails  to  do  so,  or  thinking  that  he  needs  it  when  he 
really  does  not,  he  is  bound  just  the  same  to  his  agree- 
ment.2  So  where  a  man  being  desirous  of  being  a  free- 
holder of  Essex  contracted  to  purchase  a  house  which 
he  believed  to  be  in  that  county,  but  which  proved  to  be 
in  another,  it  was  held,  nevertheless,  that  he  was 
bound.^ 

"A  promise  to  pay  a  given  sum  for  property,  or  for  information 
which  the  promisor  supposed  that  he  needed,  at  the  time  of  the  mak- 

»  Sanborn,  J.,  in  Chicago,  etc.,  R.  Co.  v.  S  Chanter  v.  Hopkins,  1  H.  &  H.  887;  Re 

Belliwith,  83  Fed.  Rep.  487.  British,  etc.,  Tel.    Co.,  L.    R.  l4  Eq.  816; 

■  <>#►  ant«»  (  4,  Coates  V.  Buck,  93  Wis.  188,  «7  N.  W.  Rep. 

see  anic,  j  t.  23;  Western  Savinjrs  Bk.  v.  Bank,  10  Bush 

669. 

•  Shirley  t.    Davis,   cited    in   Drewe  v. 
Hanson,  6  Ves.  Jr.  675,  7  Id.  270. 


«  Lawson  Bail.,  f  147. 

1  Adams  v.  Weare,  1  Bro.  Ch.  567;  JeflE- 
reys  v.  Fairs,  4  Ch.  D.  448;  Rice  v.Grange, 
131  N.  Y.  149;  Anderson  v.  May,  60  Minn. 
280. 
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Sng  of  the  promise,  surely  does  not  become  yoldable  because  of  a  sub- 
sequent dlscoyery  that  the  property  or  the  Information  was  not 
needed.  Whether  a  contract  rests  upon  a  valuable  consideration  or 
otherwise  must  be  determined  by  conditions  as  they  exist  when  It 
is  made;  and.  If  the  promisor  supposes  that  the  thing  which  he  seeks 
to  obtain  and  promises  to  pay  for  will  be  beneficial  to  him,  he  can- 
not avoid  his  promise  on  the  strength  of  a  subsequent  discovery  that 
it  was  really  nonessential,  or  of  no  value/'* 

§208.     Mistake  in  Value  or  Qtuility, 

Mistake  regarding  the  value  or  quality  of  the  subject- 
matter  of  the  agreement  does  not  avoid  it.^  In  a  Wis- 
consin case^,  the  plaintiff  had  found  a  small  stone  and 
sold  it  to  the  defendant  for  one  dollar  which  he  paid. 
It  turned  out  to  be  a  rough  diamond  worth  J700.  Both 
parties,  however,  were  ignorant  at  the  time  of  the  char- 
acter of  the  stone  and  its  intrinsic  value.  •  It  was  held 
that  the  sale  was  valid.^  In  a  Massachusetts  case  A 
sold  B  a  promissory  note,  both  of  them  ignorant  of  the 
fact  that  the  makers  of  the  note  a  few  hours  before  the 
sale  had  made  an  assignment  of  all  their  assets  for  the 
benefit  of  creditors.  This  did  not  aflfect  the  sale,  be- 
cause: 

"To  produce  this  result  the  mistake  must  be  one  which  affects  the 
existence  or  identity  of  the  thing  sold.  Any  mistake  as  to  Its  value 
or  quality  or  other  collateral  attributes  is  not  sufficient  if  the  thing 
delivered  is  existent  and  is  the  identical  thing  in  kind  which  was 

«  Thayer,  J.,  in  Casserleisfh  v.  Wood.  110  'In  Sherwood  v.  Walker,  66  Mich.,  668, 

Fed.  Rep.  811.  the    defendant   had    sold   to    plaintiff    a 

iSmith  V.  Huifhes,  L.  R.  6  Q.  B.  597;  blooded  cow  for   the   sum  of    $80,  both 

Tamplin  v.  James,  IB  Ch.  Div.  215;  Sankey  P»«i«»  t®  '*»«  contract  supposingf  the  cow 

V.  Nat.  Bank,  78  Pa.  St.  48;  Webster  v.  wm  barren.    Before  the  time  for  dchvery 

Stark,  10  Lea  406;  Thompson  v.  Jackson,  arrived  defendant  discovered  that  the  cow 

8  Rand.  B04,  15  Am.  Dec.  731:  Taylor  v.  was  with  calf,  whereupon  he  rescinded  the 

Ford,  63  Pac.  Rep.  770  (Cal.);  Hood  v.  sale  and  declined  to  dehver.    As  a  breeder 

Todd.  58  S.  W.  Rep.  783  (Ky.$;  Dortic  v.  J^«  cow   was  worth  from  $760  to  $1,000. 

Dugas.  65  Ga.   484:    Hunter  v.  Goudy.  1  The,  court  held   that  the  misukc  of  the 

Ohfo.  449-    Hecht  v.  Batcheller,  147  Mass.  Pa"*.**  avoided  the  agreement.    Sherwood. 

886,   17  I^.  E.  Rep.   651;    Dambmann    v.  J.,  dissented  on  the  ground  that  themis- 

Schuliing,  75  N.  V.  66;  Lyman  v.  Camp-  *ake  was  merely  as  lo  the  quality  of  the 

bell,  84  Mo.  (App.)  218:  Hope  v.  Walter.^  thing  sold    and   this  view  w  clearly  the 

Ch.  287.  879  (1900. 18991  correct  one.    See  Kowaike  v.  R.  Co.,  108 

•  w!1j       o       .        oa  xmj'    oa^    ka  a  Wis.  478,  79  N.  W.  Rep.  807. 

« Wood  V.  Boynton,  64  Wis.  265,  64  Am.  ^ 
Rep.  610. 
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sold.  .  .  .  The  subject-matter  of  the  contract  was  the  note 
of  J.  &  S.  B.  Sachs.  The  note  delivered  was  the  same  note  which 
the  parties  bought  and  sold.  They  may  both  have  understood  that 
the  makers  were  solvent  whereas  they  were  insolvent;  but  such  a 
mistake  or  misapprehension  affects  the  value  of  the  note  and  not  Its 
identity."* 

The  same  result  attaches  where  the  mistake  is  not 
mutuaP — as  where  one  through  error  in  computation 
and  neglecting  to  take  into  consideration  certain  fea- 
tures of  the  work  offers  to  erect  a  building  for  too  small 
a  sum,®  or  where  a  station  agent,  on  application  of  a 
shipper  for  the  rate  of  freight,  quotes,  through  a  mis- 
take in  the  instructions  to  him,  a  lower  rate  than  he  was 
instructed  to  offeF  and  the  other  party  accepts  the 
smaller  or  lower  sum  not  knowing  of  the  mistake.  So 
where  one  of  the  parties  is  mistaken  as  to  the  value  of 
a  thing  sold,  the  other  party  knowing  its  real  value,  for 
here  as  we  shall  see  the  law  requires  a  man  to  use  his 
own  judgment  and  if  he  is  mistaken  in  thinking  it 
better  or  worse  than  it  actually  is,  he  has  no  remedy 
unless  he  has  insisted  on  a  warranty  or  the  other  party 
has  made  false  representations.® 

Where  the  value  or  quality  or  other  attribute  of  the 
subject  of  the  agreement  is  doubtful,  and  it  appears  that 
the  parties  contracted  on  the  basis  of  this  risk,  the 
agreement  is  valid  notwithstanding  the  mistake.® 

§209.     Mistake  Preventing  Formation  of  Contract. 

Nevertheless,  where  the  mistake  is  of  such  a  nature 
that  there  is  absence  of  mutual  consent  to  the  apparent 

4Hecht  V.  Batchcller,  supra.  'Borden  v.  R.  Co..  113  N.  C.  670, 18 S.  E. 

5  Crane  v.  McCormick,  92  Cal.  176,  28  ^«P-  ^^' 

Pac.  Rep.  282;  Comer  v.  Grannisa,  75  Ga.  sSec  post,  §  281. 

g'7;  Griffin  v.  O'Neill,  48  Kan  117,  29  Pac.  .Vallcv  City  Milling  Co.  v.  Prange,  81 

Rep.  148;  lonides  v.  Ins  Co.,  LR  6  Q.  B.  n.  w.  Rep.  1074  (Mfch);  Hood  v.  Todd, 

674;  Scott  V.  Littlcdale,  8  E.  &  B.  816.  gg  s.  W.  Rep.   783  CKy.);  Eastman  v.  St. 

•  Moffett,  etc.,  Co.  v.  Rochester,  91  Fed.  Anthony  Falls  Water  Power  Co.,  24  Minn. 

Rep.  28.  33  C.  C.  A.  819;  Brown  v.  Levy,  69  487;  Crowder  v.   Lanjrdon.  88  N.  C.  476; 

S.W.  Rep.  255  (Tex.);  Griffin  v.  O'Neill,  48  Perkins  v.  Gay,  3  S.  &  R.  327,  8  Am.  Dec. 

Kan.  117,  29  Pac   Rep.  143;  contra.  Board  653. 
of  School  Commrs.  v.    Bender,  72  N.  E. 
Rep.  156  and  ). 
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contract,  there  is  no  agreement  at  all,  for,  as  we  have 
seen,  the  principle  is  elementary  that  to  constitute  an 
agreement,  the  parties  must  assent  to  the  same  thing 
in  the  same  sense;  the  minds  of  lK>th  must  meet  as  to 
the  same  thing.^  Mistake  of  this  kind  does  not  simply 
make  the  agreement  voidable  or  unenforceable,  but 
prevents  any  agreement  at  all.^ 

This  kind  of  a  mistake  may  be  considered  under  three 
heads:  (A)  Concerning  the  nature  of  the  agreement. 
(B)  Concerning  the  person  with  whom  it  is  made.  (C) 
Concerning  its  subject-matter. 

§210.     Concerning  Xature  of  Transaction, 

Where  a  person  by  mistake  enters  into  a  different 
kind  of  agreement  than  that  which  he  intended,  there 
is  no  contract^ — ^as  for  example  where  he  signs  a  bond 
w^hich  he  believes  to  be  only  a  petition,^  or  which  he 
thought  he  was  simply  signing  as  a  witness,^  or  where 
he  executes  a  release  from  "all  claims"  which  he 
thought  was  a  release  of  arrears  of  rent,*  or  signs  a 
deed  which  he  believed  to  be  a  duplicate  lease^  or  signs 
an  agreement  when  he  thought  he  was  writing  his  name 
simply  as  an  autograph  or  to  show  how  it  w^as  spelled.® 
In  Foster  v.  McKinnon^  the  acceptor  of  a  bill  of  ex- 
change induced  the  defendant,  a  very  old  man,  to  in- 
dorse it,  telling  him  that  it  was  a  guaranty.  The  plain- 
tiff was  a  subsequent  bona  fide  indorsee  of  the  bill,  for 

I  Ante.  §  8.  «  Schuykil!  Co.  v.  Copley,  67  Pa.  St.  386, 

«  Post,  $044.  5  Am.  Rep.  441. 

1  Whitney  v.  Snyder,  2  Lans.  477;  Soper  *  Wake  v.  Harrop,  8  H.  &  N.  768. 

V.  Peck.  61  Mich.  563;  Baldwin  v.  Bricker,  <  Thoroughgood's  Case,  2  Coke  9. 

?J/°^;.221 ;  DcCamp  v   Hann^290hlo  St.  ,  McGinn  v.  Tobey.  62  Mich.  252. 

467:  ClmeT.  Guthrie,  42  I  nd.  286;  Det  will  cr  ...          ,           »       ,        ««  vt   t    t     «^ 

V.  feish.  44  Ind.  70;     Corby  v.  Weddle,  57  ,o  A'^^*o*"'^L''-o^f°?*7'  ^,\^l  f-^^' 

Mo.  452:  Piffer  V.Smith,  57  111.  627;  First  N.  ^3  Atl.  Rep.888.62N.  J.  L.584,41  Atl.  Rep. 

B.  V.   Leerroan,    5  Neb.  247;    Bowers  v.  *'"^- 

Thomas.  68  WU.  480;  Pa<fe  v.  Kreeky,  137  ?  L.  R.  4  C.  P.  711. 
N.  Y.  307.  33  N.  E.  Rep.  811. 
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value.     It  was  held  that  the  defendant's  signature  did 
not  bind  him,  the  court  saying : 

"It  is  plain  on  principle  and  on  authority  that  if  a  blind  man  or  a 
man  who  cannot  read,  or  who  for  some  reason  (not  implying  negli- 
gence) forbears  to  read,  has  a  written  contract  falsely  read  oyer  to 
him,  the  reader  misreading  to  such  a  degree  that  the  written  con- 
tract is  of  a  nature  altogether  different  from  the  contract  pretended 
to  be  read  from  the  paper  which  the  blind  or  illiterate  man  after- 
wards signs;  then  at  least  if  there  be  no  negligence,  the  signature 
so  obtained  is  of  no  force.  And  it  is  inyaUd,  not  merely  on  the 
ground  of  fraud,  where  fraud  exists,  but  on  the  ground  that  the 
mind  of  the  signer  did  not  accompany  the  signature;  in  other  words 
that  he  never  intended  to  sign,  and  therefore  in  contemplation  of  law 
never  did  sign,  the  contract  to  which  his  name  is  appended." 

In  Walker  v,  Ehert,^  defendant  who  was  sued  on  a 
promissory  note  signed  by  him  set  up  in  defense  that 
he  was  unable  to  read  or  write  English,  that  when  he 
signed  the  note  it  was  represented  to  him  that  it  was  a 
contract  appointing  him  an  agent  to  sell  a  certain  pat- 
ent right  and  believing  this  he  signed  the  note  in  suit. 
Said  Dixon,  C.  J. : 

"The  party  whose  signature  to  such  a  paper  is  obtained  by  frand 
as  to  the  character  of  the  paper  itself,  who  is  ignorant  of  such  char- 
acter, and  has  no  intention  of  signing  it,  and  who  is  guilty  of  no 
negligence  in  affixing  his  signature,  or  in  not  ascertaining  the  char- 
acter of  the  instrument,  is  no  more  bound  by  it  than  if  it  were  a 
total  forgery,  the  signature  included." 

It  will  be  noticed  that  in  Foster  v.  McKinnon,  the 
absence  of  negligence  was  strongly  dwelt  upon  by  the 
court.  The  distinction  is  important,  as  it  is  well  set- 
tled that  where  a  party  in  full  possession  of  his  facul- 
ties and  able  to  read,  signs  a  negotiable  instrument 
under  the  belief  that  it  is  an  instrument  of  a  different 
character,  and  does  so  without  himself  reading  it  but 
relying  on  the  reading  or  representation  of  another,  he 

8  39  Wis.  194.  9  Am.  Rep.  548;  Hewitt  ▼.  Jones,  72  111.  218. 
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is  guilty  of  such  negligence  as  to  estop  him  from  set- 
ting up  such  defense  in  an  action  on  the  note  by  a  bona 
fide  holder  for  value.®  Even  a  blind  man  or  one  unable 
to  read  must  use  care  according  to  the  circumstances  of 
the  case.^^  This  question  has  frequently  arisen  in  the 
case  of  negotiable  paper  obtained  by  fraud  and  in  the 
hands  of  a  third  party  and  the  courts  have  been  called 
on  to  say  which  of  two  innocent  parties  is  to  suffer 
for  a  mistake  occasioned  by  the  fraud  of  a  third. 

While  a  man  is  not  bound,  as  we  shall  see,  by  an 
agreement  which  he  has  been  induced  to  sign  by  the 
fraudulent  representations  of  the  other  party,"  such  a 
contract  being  voidable  on  the  ground  of  fraud,  yet  as 
between  him  and  innocent  parties  who  acquire  rights  in 
ignorance  of  the  fraud,  the  equities  of  the  latter  are  su- 
perior, and  though  he  will  not  be  bound  as  between 
himself  and  the  original  contractor,  he  will  as  to  those 
third  parties.  But  this  must  be  restricted  to  those 
cases  where  the  person  defrauded  has  intended  to  make 
the  agreement,  but  has  been  deceived  as  to  its  terms  or 
would  not  have  made  it  if  he  had  known  the  real  facts. 
Where,  however,  he  never  intended  to  sign  the  instru- 
ment sued,  or  some  trick  was  used  to  substitute  another 
instrument  for  the  one  he  intended  to  sign,  his  signa- 
ture has  no  legal  effect  not  because  the  other  party  was 
guilty  of  fraud  but  because  the  person  who  perpetrated 
the  fraud  knew  that  he  had  no  intention  of  executing 
that  kind  of  an  instrument,^  ^  and  third  parties  whether 

•  Chapman  v.  Rose,  56  N.  Y.  137;    Wil-        Rep.  843  (Mich.);  Robinson  v.  Glass.  94  Ind. 
liams  ▼.  Stall,  70  Ind.  80,  41  Am.  Rep.  614.        211;  Trambly  v.  Record,  ISO  Mass.  269;  post, 

I  ©Taylor  v.  Atchison,  54  111.  1»6.  6  Am.       $  280. 

Rep.  118;  Griffith  v.  Kellogg,  80  Wis.  900,  i  sNance  v.  Lary,  6  Ala.  370;  Auten  v.Gru- 

20  Am.  Rep.  48:  Martin  v.  Smylce,  66  Mo.  ner,  90  111.  800;  Taylor  v.  Atchison,  54  111. 

677:  Hopkins  v.lns.  Co.,67  la. »»;  Peterson  196.  5  Am.  Rep.  118;  Champion  v.  Ulmer. 

V.  Mackay,  29  la.  400;  Williams  v.  State,  TO  111.  ftB;  Van  Valkerburg  v.  Ronk.  12 

78  Ind.  618;  Webb  v.  Corwin.  78  Ind.  408;  Johns.  888;  Walker  v.  Ebert,  20  Wis.  194; 

Citizens'  Bank  v.  Smith,  20  Minn.  298.  De  Camp  v.  Hanna,  29  Ohio  St.  467;  Gibbs 

I I  Bliss  V.  R.  Co.,  160  Mass.  447;  Shrimp-  v.  Linabury,  U  Mich.  479,  7  Am.  Rep.  675. 


ton  y.  Netzorg.    104   Mich.  S25,  62  N.  W. 
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the  instrument  be  a  negotiable  one  or  not  can  aequii:e 
no  rights,  for  the  agreement  is  not  voidable  but  roid.^' 
As  said  by  Byles^  J.,  in  Foster  v.  McKinnon : 

"The  defendant,  according  to  the  evidence,  if  belieyed,  and  the 
finding  of  the  Jury,  never  intended  to  Indorse  a  bill  of  exchange  at 
all,  but  intended  to  sign  a  contract  of  an  entirely  different  nature. 
It  was  not  his  design,  and,  if  he  were  guilty  of  no  negligence.  It  was 
not  even  his  fault  that  the  instrument  he  signed  turned  out  to  be 
a  bill  of  exchange.  It  was  as  if  he  had  written  his  name  on  a 
sheet  of  paper  for  the  purpose  of  franking  a  letter,  or  in  a  lady's 
album,  or  an  order  for  admission  to  Temple  Church,  or  on  the  fly- 
leaf of  a  book,  and  there  had  already  been  without  his  knowledge  a 
bill  of  exchange  or  a  promissory  note  payable  to  order  inscribed  on 
the  other  side  of  the  paper.  To  make  the  case  clearer,  suppose  the 
bill  or  note  on  the  other  side  of  the  paper  in  each  of  these  cases  to  be 
written  at  a  time  subsequent  to  the  signature,  then  the  fraudulent 
misapplication  of  the  genuine  signature  to  a  different  purpose  would 
have  been  a  counterfeit  alteration  of  a  writing  with  intent  to  de- 
fraud, and  would  therefore  have  amounted  to  a  forgery.  In  that 
case  the  signer  would  not  have  been  bound  by  his  signature  for  two 
reasons:  first,  that  he  never  in  fact  signed  the  writing  declared  on, 
and  secondly,  that  he  never  intended  to  sign  any  contract.  In  the 
present  case  the  first  reason  does  not  apply,  but  the  second  does  ap- 
ply. The  defendant  never  intended  to  sign  that  contract,  or  any  such 
contract.  He  never  intended  to  put  his  name  to  any  instrument 
that  then  was  or  thereafter  might  become  negotiable.  He  was  de- 
ceived not  merely  as  to  the  legal  effect,  but  as  to  the  actual  contents 
of  the  instrument." 

Negligence,  however,  on  the  part  of  the  maker  will 
turn  the  scale  in  favor  6f  the  innocent  third  party.^* 

§211.     Concerning  Person  tcith  ^Yhom  Contract  Made. 

Where  A  contracts  with  B,  thinking  that  he  is  con- 
tracting with  C,  there  can  obviously  be  no  valid  agree- 

1*  Cases  cited  in  last  note.  is  liable  to  an  innocent  holder  irrespective 

1  *Chapman  v.  Rose.  56  N.Y.  137;  Ross  v.  o^  ?*'F"«*!^*^fr"  SJI** J«  T^'^o^^^iIS  ^k  ^ 

Doland,  29  Ohio  St.  478:    Baldwin  v.  Bar-  Y-  Johns  22  Va  620,  4«  Am.  Rep.  506.  This 

rows,  86  Ind.  861;    Douglass  v.  Matting,  29  ^f?»'<^"^^^T^y  '^?J?^:,'5'*"'F*'  *"•  ""ul^ 

la.  486;  Ort  v.  Fowler.  §1  Kan.  478;  Mick-  ?f  S*  ^^^^^""^  ^H  ^«;f«"^ant  is  held 

ey  V.  Peterson,   29   Minn.  298,  13  N.  W.  liable  on  the  doctrine  of  estoppel  on  very 

Rep.  182;   Gavagan   v.  Brvantjealli.  876;  f^'Kht    proof   of    negligence.      Mackev  v. 

Upton  V.  Tribilcock,  91  U.  S.  60:  Brown  v.  g^VSr^g'  supra:  Chapman  v.  Rose,  5<J  N. 

Reed,  79  Pa.  St.  370,  21  Am.  Rep.  75;  Alb-  ^J^^'^  Bildwm  v   Barrows     88    Ind.   851; 

rechtv.  R.Co.,87Wis.l05,58N.  W.Rep.  S"  Jv^'V^'^lf!;'  ^^  '^*"-    '*^'    P*^*"*  v- 

72.  That  the  maker   of  a  promissory  note  fi*°*'  ^  **•  214. 
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ment,  for  B  not  being  present  to  A's  mind  A  can  not 
be  a  consenting  party  to  an  agreement  with  B.  Such 
a  case  can  of  course  only  arise  where  A  has  in  contem- 
plation a  definite  person  with  whom  he  desires  to  con- 
tract; it  can  not  affect  general  offers  which  any  one 
may  accept,  as,  for  instance,  contracts  by  advertise- 
ment or  sales  for  ready  money. 

"Does  error  in  regard  to  the  person  with  whom  I  contract  destroy 
the  consent  and  annul  the  agreement?  I  think  that  this  question 
ought  to  be  decided  by  a  distinction.  Whenever  the  consideration  of 
the  person  with  whom  I  am  willing  to  contract  enters  as  an  element 
into  the  contract  which  I  am  willing  to  make,  error  with  regard  to 
the  person  destroys  my  consent  and  consequently  annuls  the  con- 
tract  On  the  contrary,  when  the  consideration  of  the  per- 
son with  whom  I  thought  I  was  contracting  does  not  enter  at  all 
into  the  contract,  and  I  should  have  been  equally  willing  to  make 
the  contract  with  any  person  whatever  as  him  with  whom  I  thought 
I  was  contracting,  the  contract  ought  to  stand."^ 

In  Cundy  v.  Lindsay ^^  A  by  imitating  the  signature  of 
B  induced  C  &  Co.  to  supply  him  with  goods  under  the 
belief  that  they  were  supplying  B.  It  was  held  that  no 
contract  had  ever  arisen  between  C  &  Co.  and  A.  Said 
the  court : 

"Of  him  they  knew  nothing,  and  of  him  they  never  thought.  With 
him  they  never  intended  to  deal.  Their  minds  never  even  for  an  in- 
stant of  the  time  rested  upon  him,  and  as  between  him  and  them 
there  was  no  consensus  of  mind  which  could  lead  to  any  agreement 
or  contract  whatever.  As  between  him  and  them  there  wds  merely 
the  one  aide  to  a  contract,  where  in  order  to  produce  a  contract,  two 
sides  would  he  required** 

So  where  A  intends  to  contract  with  B,  C  can  not 
make  himself  a  party  to  the  contract  by  substituting 
himself  for  B,  for  no  man  can  be  compelled  against  his 
will  to  accept  another  contracting  party  in  place  of  the 
one  he  intends  to  deal  with,  and  it  makes  no  difference 

1  Fry,  J.,  in  Smith  v.  Wheatcroft,  9  Ch.  «  3  App.  Gas.  465-  Barcus  v.  Domes,   71 

Div.  2iQ  (1878),  quoting  from  Pothier  Obli-  N.  Y.  (Supp.)  695;  Barber  v.  Dinsmore,  72 
(^ions,  §  19.  Pa.  St.  427. 
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that  the  contract  with  the  other  would  be  equally  valu- 
able and  its  results  exactly  the  same.*  Thus  where  A 
sends  an  order  for  goods  to  B,  or  makes  any  other  pro- 
posal to  B,  C  can  not  make  himself  a  party  to  the  con- 
tract, without  the  knowledge  of  A,  by  supplying  the 
goods  or  others  ise  accepting  the  proposal  in  the  place 
of  B.  A  may  have  a  set-off  against  B,  and  in  any  case 
he  has  a  right  to  the  benefit  he  may  contemplate  from 
the  character,  credit,  and  substance  of  B.^  And,  to 
take  another  view  of  the  transaction,  C  is  never  present 
to  A's  mind  in  the  formation  of  the  contract,  and  so  A 
is  no  consenting  party  to  a  contract  made  with  C.*^ 

In  a  recent  English  case,*  one  G,  the  plaintiflf,  who 
was  a  notorious  money-lender,  had  issued  an  advertise- 
ment in  the  name  of  "Addison/^  The  defendant  bor- 
rowed money  from  him  in  that  name,  giving  a  note  for  a 
larger  amount  than  borrowed,  but  upon  discovering  the 
deception  repudiated  the  transaction  and  offered  to  re- 
pay the  amount  borrowed.  In  an  action  on  the  note  the 
jury  found  that  plaintiff  had  intentionally  concealed 
from  defendant  the  fact  that  he  was  G  in  order  to  in- 
duce him  to  borrow  money  from  him,  that  defendant 
wa«  so  induced,  and  that  he  contracted  with  "Addison" 
believing  him  to  be  a  money-lender  of  that  name.  The 
court  held  the  defendant  not  bound,  saying: 

"To  enter  into  a  contract  for  a  loan  with  a  creditor  such  as  O., 
so  that,  when  the  day  for  the  payment  arrives,  the  borrower  can 
haye  no  possible  chance  of  a  day's  or  eyen  an  hour's  grace,  but  on 
the  contrary  has  the  certainty  of  being  pestered  with  writs  and 
threats  of  writs  and  bailiffs  and  bankruptcy  notices,  whereby  life 
is  rendered  unbearable,  and  health  is  often  injured,  is  by  no  means. 


■Gregory  v. Wendell.  40  Mich.  443;  Holts  » Humble  v.  Hunter.  12  O.  B.  810, 12  Jur. 

v.  Schmidt,  60  N.  Y.  258;  Hamet  v.  Letch-  131-  Arkansas  Valley  SmeltW  Co.  v.  Held- 

cr,  87  Ohio   St.  8M:  Winchester  ▼.  How-  en  Min.  Co.,  1»7  U.  S.  887;  Fox  v.  Tabel, 

ard,  97  Mass.  804,  08  Am.  Dec.  08.  06  Conn.  807.  84  Atl.  Rep.  101. 

«  Boulton  ▼.  Jones,  2  H.  &  N.  664;  Ran.  •  Gordon  v.  Street  (1899).  2  Q.  B.  641.  60 

dolph  Iron  Co.  v.  Elliott,  84  N.  J.  (L.)  184.  L.  J.  Q.  B.  46. 
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in  my  ojAnion,  the  same  thing  as  entering  into  a  contract  for  a  loan 
with  a  man  who,  when  the  day  of  payment  arrives,  does  none  of  these 
things,  hut  on  the  contrary  deals  in  a  fair  and  non-oppressive  man- 
ner." 

In  Boston  Ice  Co.  v.  Potter,''  P,  who  had  bought  ice 
for  his  house  from  the  Boston  Ice  Company,  ceased  to 
take  it  of  them  on  account  Of  some  dissatisfaction,  and 
contracted  for  ice  with  the  Citizens'  Ice  Company.  Sub- 
sequently the  former  bought  out  the  business  of  the 
latter  company  and  continued  to  deliver  ice  to  P  with- 
out notifying  him  of  the  change  until  after  the  con- 
sumption of  the  ice  so  delivered.  It  was  held  that  the 
Boston  Ice  Company  could  not  recover  from  P  the  price 
of  the  ice,  the  court  saying : 

"A  party  has  a  right  to  select  and  determine  with  whom  he  will 
contract  and  cannot  have  another  person  thrust  upon  him  without 
his  consent.  It  may  he  of  importance  to  him  who  performs  the  con- 
tract, as  when  he  contracts  with  another  to  paint  a  picture  or  write 
a  hook,  or  furnish  articles  of  a  particular  kind  or  when  he  relies 
upon  the  character  or  qualities  of  an  individual,  or  has  as  in  this 
case,  reasons  why  he  does  not  wish  to  deal  with  a  particular  party. 
In  aU  these  cases  as  he  may  contract  with  whom  he  pleases,  the 
sufficiency  of  his  reasons  for  so  doing  can  not  be  inquired  into.  If 
the  defendant  before  receiving  the  ice  or  during  its  delivery  had  re- 
ceived notice  of  the  change,  and  that  the  Citizens'  Company  could 
no  longer  perform  its  contract  with  him,  it  would  then  have  been 
his  undoubted  right  to  have  rescinded  the  contract  and  to  decline  to 
have  it  executed  by  the  plaintifT.  But  this  he  was  unable  to  do  be- 
cause the  plaintiff  failed  to  inform  him  of  that  which  he  had  a  right 
to  know.  If  he  had  received  notice  and  continued  to  take  the  ice 
as  delivered  a  contract  would  be  implied." 

§212.     Concerning  Subject-Matter  of  Contract. 

Mistake  as  to  the  subject-matter  of  the  contract  may 
relate  (a)  to  its  existence  or  (b)  to  its  identity. 

(a)  If  persons  make  an  agreement  in  regard  to  some- 
thing which,  unknown  to  both  of  them,  is  non-existent 

7  138  Mass.  78. 
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at  the  time,  the  mistake  goes  to  the  root  of  the  matter 
and  avoids  the  contract,  for  there  can  be  no  contract 
where  there  is  no  subject-matter.*  Thus,  where  A  agrees 
to  sell  to  B  a  certain  horse  which,  unknown  to  the  par- 
ties, is  dead,  or  a  certain  building  which  is  burned 
down,  at  the  time  of  their  making  the  agreement, 
there  is  no  binding  contract.^  So,  where  one  purchased 
an  annuity  which  at  the  time  of  purchase  had  already 
failed  owing  to  the  death  of  the  annuitant,^  where  a 
sale  was  made  of  a  cargo  of  com  which  was  supposed 
by  the  parties  to  be  at  the  time  on  its  voyage  from  a 
foreign  port  to  England,  but  which  had  in  fact  prior  to 
that  time  become  so  heated  that  it  had  to  be  unloaded 
and  sold,*  where  one  sold  to  another  the  right  to  collect 
a  certain  judgment  which  they  both  thought  was  in  ex- 
istence, but  there  was  no  such  judgment,^  where  a  person 
agreed  with  another  to  lease  or  buy  an  estate  from  him 
which  both  believed  to  belong  to  him,  but  which  was 
found  to  belong  to  the  other  party,®  where  there  was  a 
covenant  in  a  lease  by  which  a  person  undertook  to  dig 
from  the  premises  not  less  than  a  certain  number  of 
tons  of  potter's  clay  annually,  paying  a  certain  royalty 
per  ton,  and  unknown  to  the  parties  there  had  never 
been  so  much  clay  under  the  land. 

"Here  both  parties  might  well  have  supposed  that  there  was  clay 
under  the  land.  They  agree  on  the  assumption  that  it  is  there;  and 
the  coyenant  is  applicable  only  if  there  be  clay.'*^ 

'  Griffith  V.  Sebastian  County,    49  Ark.  20  Pick.  199;  Anderson  v.  Armstead,  69  111. 

24,  3  S.  W.  Rep.  886;  Fleetwood  v.  Brown,  462;  Dale  v.  Roosevelt,  6  Johns.  Ch.l74,  2 

109  Ind.  567,  9  N.  E.  Rep.  862, 11  N.  E.  Rep.  Cow.  129. 

T2r^'^*'**.Si,^?^''*°l?®'  85  Minn.  881,  28  N.  s  Strickland  v.  Turner,  7  Ex.  217:  Ricgel 

^'  ^- 1^'  ^''Sf*'*''!;^^  ?•  K^'^K??',  ^  V.  Ins.  Co.,  140  Pa.  St.  198. 21  Atl.  Rep.  &, 

IJ°M^*i^  hc^'o^A?^'  13*'  ^^^  L-  y?  "'  158  Pa-  St.  134,  25  Atl.  Rep.  1070. 

42  N.J.  Eq.  531,8  Atl.  Rep.  889;  Bedell  V.  ^^         _i»t..     rurr-      c^o 

Wilder,  65  Vt.  406,  26  Ati.  Rep.  689;  U.S.v.  -     *  Couturier  v.  Hastie,  6  H.  L.  Cas.  673. 

Charles,  74  Fed.  Rep.  142;  Fink  v.  Smith,  »  Gibson  v.  Pelkie,  37  Mich.  880. 

170  Pa.  St  124  32  Atl.  Rep   666;  Brick  Co.  a  Bingham  v.  Bingham,  1  Ves.  126. 

V.  Pond,  88  Ohio  St.  65;  King  v.  Doolittle,  ,^,.«    ^      xxr    .     r    »   Ri>  n  .»»*   t?  •. 

88  Tenn.  77;  Silvernail  v.  Coli,  12  Barb.  685!  ,   'Clifford  v.  Waits  L.  R-Mf.  677;  Fritz- 

This  does  not  of  course  apply  to  sales  of  if  ^^•.k?°*'''*^a"/J^  ^*if%;*l.  ^Ay-JJ'S* 

goods  to  be  acquired   or    manufactured.  fj,;  ^"*»**Ji?«^V,^J.'f'"l'  "  ^^^v'  ^•'  ^^?« 

Calkins  V.  Lockwood,  16  Conn.  276,  41  Am.  W.  Rep.  670;  MuhUnberg  v    Henning,  116 

n«.  I4fl  Pa.  St.  188,  9  Atl.  Rep.  144;  Blucstone  Coal 

V^    a\    a      nu-  ««t„^ooA„  Co.  V.Bell,  38W.Va.  297. 18S.E.  Rep.  493. 

'  Bradford  v.  Chicago.  25  111.  428;  Allen  v.  '^ 

Hammond,  11  Pet.  71;  Thompson  v.  Gould, 
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But  where  there  is  an  absolute  unconditional  contract 
not  showing  any  intention  that  the  existence  of  the 
thing  was  material,  but  rather  that  each  party  intended 
to  run  the  risk,  here  the  promisor  will  be  bound*  though 
the  thing  does  not  exist.  Where  one  agreed  to  sell  and 
<leliver  certain  goods  on  the  arrival  of  a  certain  ship  and 
on  its  arrival  the  goods  were  not  on  board  as  was  ex- 
pected, it  was  held  that  he  was  nevertheless  responsible 
for  the  non-delivery .•  In  Hills  v.  Sughrue,^^  the  defend- 
ant agreed  with  the  plaintiff  by  charter-party  to  take  his 
(the  defendant's)  ship  to  the  island  of  Ichaboe  and 
there  load  a  complete  cargo  of  guano  and  return  with  it 
to  England,  being  paid  a  high  rate  of  freight.  There  was 
so  little  guano  at  Ichaboe  that  the  performance  of  the 
defendant's  promise  to  load  a  complete  cargo  was  im- 
possible. The  plaintiff  sued  him  for  damages  for  fail- 
ure to  bring  home  a  cargo,  and  was  held  to  be  entitled  to 
recover.  What  amount  of  guano  was  on  the  island  was 
-clearly  doubtful  and  the  defendant  took  the  risk  of  it. 

(b)  Where  A  agrees  with  B  concerning  one  thing, 
thinking  that  B  is  referring  to  that,  while  B  agrees  with 
A  concerning  another  thing  and  thinks  that  A  refers  to 
that  other  thing,  there  is  no  real  agreement,  there  is  a 
mistake  in  the  identity  of  the  thing  contracted  for — the 
minds  of  the  parties  never  really  meet.^^  Thus,  where 
A  agreed  to  purchase  from  B  a  lot  on  Prospect  street 
and  there  were  two  streets  of  that  name  in  the  town, 
and  A  meant  a  lot  on  one  of  these  streets  and  B  a  lot  on 


8  Jervis  v.  Tomkinson,    I  H.  &  N.  196;  83;  Rupley  v.  Dawett,  74  111.  861;  Cutts  v. 

Barr  v.  Gibson.  8  M.  &  W.    890;  Bute  v.  Guild,  57  N.  Y.  159;   Gardner  v.  Lane,  6 

Thompson.  13  M.  &  W.  487;  Perkins  v.  Gay,  Allen  49S;  Phillips  v.  Bi8tolIi,2  B.  &  C.  511; 

3  Serg.  &  R.  237,  7  Am.  Dec.  658-  Clapp.  v.  Hartford,  etc..  R.  Co.  v.  Jackson, 24  Conn. 

Afttor,  2  Edw.  Ch.  379;  Valley  City  Millin»f  574,  63  Am.  Dec.  177;  Rove^no  v.  Defferan, 

Co.  V.  Prange,  128  Mich.  211, 81  N.  W.  Rep.  40  Cal.  450:  Hoague  v.Mackav,  44  Kan.  277, 

1074.  24  Pac.  Rep.  4^;  Pitts,  etc.;   Coal  Co.  v. 

•  Hale  V.  Rawson,  4  C.  B.  (N.  S.)  86.  Slack.  42  La.  Ann.  107^  7  South    Rep.  230; 

.     *.  »*    ^«*r  ».»  Robinson  v.Estes,  6.3  Mo.  (App.)  582;  Row- 

10  15  M.  AW.  253.  jand  v.  R.  Co.,  61  Conn.  103,  23  All.  Rep. 

1 1  Stronf  V.  Lane,  66  Minn.  94,  68  N.  755. 
'W.  Rep.  705;  Harvey  v.  Harris,  112  Mass. 
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the  other,  it  was  held  that  there  was  no  agreement^*  In 
another  case  A  agreed  to  buy  of  B  a  cargo  of  cotton  "to 
arrive  ex  Peerless  from  Bombay,"  and  there  were  two 
ships  of  that  name,  and  the  buyer  meant  one  and  the 
seller  the  other,  it  was  held  that  there  was  no  contract, 
and  that  the  buyer  was  not  bound  to  accept  a  cargo 
which,  though  it  came  "ex  Peerless  from  Bombay,"  did 
not  come  in  the  vessel  of  that  name  which  was  present 
to  his  mind  when  he  made  the  agreement.*^  For  the  same 
reasons  it  was  decided  that  there  was  no  binding  agree- 
ment where  B  oflFered  to  work  for  $3.00  per  day  and  A 
understood  him  to  say  |1.50  per  day,^*  where  B 
asked  $165  for  certain  goods  and  A  accepted  thinking  he 
asked  $65  for  them,"  and  where  A  intended  to  buy  five 
carloads  and  B  intended  to  sell  only  one  carload.^  ^ 
These  are  all  illustrations  of  the  principle  that  the 
minds  of  the  parties  must  meet  or  there  is  no  agree- 
ment.^^ 

But  where  there  is  no  ambiguity  in  the  language  or 
words  used,  the  fact  that  one  of  the  parties  mistakes  its 
meaning  is  not  material — for  as  we  have  seen  the  law 
does  not  act  on  what  a  person  thinks  but  on  what  he 
says,^®  Thus  while  it  was  held  that  if  a  person  agrees 
to  sell  and  another  to  buy  cotton  to  arrive  "ex  Peerless 
from  Bombay,"  and  there  are  two  ships  of  that  name 
and  the  buyer  means  one  and  the  seller  another,  there  is 
no  agreement,  yet  if  there  is  only  one  ship  of  that  name, 
but  one  of  the  parties  is  thinking  of  a  ship  of  a  different 
name,  the  agreement  is  valid.^* 

1 2Kyle  ▼.Kavanaffh,  103  Mass.  866;Stroiig  i  •Holmes  Com.  Law,  809*  Anson  Contr., 

V.  Lane.  66  Minn.  94,  68  N.  W.  Rep.  766.  180,  explaining  Raffles  ▼.  Wichelhaus,  2  H. 

1 3  Raffles  V.  Wichelhaus,  2  H.  A  C.  906.  *  C.  906  In  a'Missouri  case  a  person  made 

i;  _-  ^         „ '  '  an  offer  to  another  for  car  No.  6009  loaded' 

I  *  Turner  v.  Webster,  24  Kan.  886.  ^uh  hay.  The  offeree  accepted  and  it  af  ler- 

1  s  Ruply  V.  Daggett,  74  111.  851.  wards  occurred  to  the  offeree  that  he  had 

le  Singer  V.  Grand  Rapids  Co.,  48  S.  E.  ?»*!li  mi»take,  and   in   looking  up   W*^ 

TK*  irl\  w»»*»»u  fv-Hiua  v-w  ,  ■■«  ^.  c  booij3  he  discovered   that  he  was  thinking 

7»  (i^a.).  ^j  ^^  j^^  ^f^  ^jjj  intended  to  sell  that. 

1 7  Ante,  5  3.  The  agreement  was  held  binding. 

1  sSee  ante,  f  4. 
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§213.    Mistake  of  Expression. 

A  mistake  of  expression  is  said  to  arise  where  the  par- 
ties have  agreed  upon  the  terms  of  the  contract  but  in 
reducing  these  terms  to  writing  they  are  expressed  dif- 
ferently from  the  real  intention  of  both.  A  for  example 
applies  to  an  insurance  company  for  a  policy  on  his 
house  No.  59  Milwaukee  Ave.,  and  the  agent  examines 
the  premises  and  an  oral  contract  to  insure  the  house  is 
entered  into,  and  the  written  policy  subsequently  de- 
livered. The  house  being  afterwards  destroyed  by  fire 
it  is  discovered  that  the  policy  as  issued  describes  it  as 
No.  57  Milwaukee  Ave.^  In  a  suit  at  law  on  the  policy 
A  could  not  recover  for  he  could  not  prove  that  57  Mil- 
waukee Ave.,  had  been  destroyed  nor  could  he  prove  by 
oral  evidence  that  the  parties  intended  to  insure  No. 
59  and  not  No.  57 — because  this  would  be  contrary  to  a 
cardinal  rule  of  evidence  by  which  a  written  agreement 
cannot  be  varied  or  contradicted  by  parol.^  A  court 
of  equity  however  will  colrect  or  reform  the  policy  so 
SB  to  express  the  real  intention.® 

But  where  the  mistake  is  so  obvious  on  the  face  of 
the  writing  as  to  leave  no  doubt  of  the  intention  of  the 
parties,  and  external  evidence  is  unnecessary,  here  even 
a  court  of  law  will  construe  it  according  to  the  obvious 
intention,  as  for  example  where  it  is  clear  that  one 
word  has  been  written  for  another  the  court  will  read 
the  instrument  with  the  mistake  corrected.      Thus  in 

iHome  Ins.  Co.  ▼.  Myer,  93  111.  273.  231,  73  Am.  Dec.  228;  Price  v.  Cutu,  29 

zSMDOBt  (<170  ^^'*  1^*  7^  ^^'  ^^'  B2:  Thompson  v. 

ace  posi.  J  ijiif.  _  _  ,  ^  _„.  ^       Marshall,  86  Ala.  504,76  Am.  Dec.  sSTNat. 

P\'*.r"^^i,''-rf  °?P*Ti^  £*^-  ?^'  5"*°'  F**-*  I"8-  Co.  V.  Craile,  16  Md.  260,  77  Am. 

V.  Sockett,  108  U.  S.  138;  Trenton  Terra  Dec.  «89:  Smith  v.  Jordan,  18  Minn.  264,  97 

Cotta  Co.  V    Oay  Co.,  80  Fed.   Rep.  46;  Am.  Dec.  282:  Kilmer  v.  Smith.  77  N.  V. 

M<»byv.  WaU,i»MiM.81  MAm.Dec.71;  226.  88  Am.  kep.  618;   Fowler  ▼.  Wood- 

Leitensdorfer  y.  Ddphy,  16  Mo.  160,66  Am^  ^^d.  26  Minn.  &7;  Fero  t.  Lumber  Co., 

P*x^r^2' ^^"  o  ^fy'"*"'  1% '^°"  J",:.*^  101   Mich.  810,   69  Am.   Rep.  608;  West  v 

?;^\^^y  ?'  l**"^**^  ^u^\^*°"'  Sf  J5*°-  Suda,  69  Conn,  60.  36  AxX.  Rep.  1016. 


<App.)  814;  Dunham  v.  Chathaa,  21  Tex. 
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an  English  case  the  House  of  Lords  decided  that  when  a 
deed  covenanted  that  "Mary"  should  do  certain  things 
and  "John"  others  and  it  was  plain  that  the  names  had 
been  transposed  by  mistake,  the  court  would  read  the 
deed  as  though  the  change  had  been  made  saying : 

"It  is  a  great  mistake  if  it  is  supposed  that  even  a  Court  of  Law 
can  not  correct  a  mistake,  or  error,  on  the  face  of  an  instrument: 
there  is  no  magic  in  words.  If  you  find  a  clear  mistake,  and  it  ad- 
mits of  no  other  construction,  a  Court  of  Law,  as  well  as  a  Court  of 
EiQuity,  without  impugning  any  doctrine  about  correcting  those 
things  which  can  only  be  shown  by  parol  evidence  to  be  mistakes — 
without.  I  say,  going  into  those  cases  at  all,  both  Courts  of  Law 
and  of  Equity  may  correct  an  obvious  mistake  on  the  face  of  an 
instrument  without  the  slightest  difficulty.  I  will  give  your  Lord- 
ships an  instance  from  a  case  in  Douglas  (p.  384).  A  bond  was  execu- 
ted with  a  condition  that  the  bond  was  to  be  void  if  a  party  did  not 
pay  a  sum  of  money  at  a  given  day.  The  man  who  had  given  the 
bond  insisted  on  a  literal  performance,  Just  as  the  appellant  does 
here,  who  says  it  is  'John*  and  not  *Mary,'  and  I  will  have  my 
bond,  and  nothing  but  my  bond.  So  this  man  said,  The  condition  is 
if  I  do  not  pay,  and  I  have  not  paid,  and  therefore  the  bond  is  void. 
But  what  did  the  court  of  law  say?  That  it  was  an  obvious  error, 
and  therefore  that  the  'not'  was  to  be  rejected,  and  that  the  bond 
was  to  be  void  if  the  man  did  pay."* 

§214.     Mistake  of  One  Caused  by  Other. 

If  the  other  party  has  caused  the  mistake  by  misrep- 
resentation, designedly  and  for  the  purpose  of  inducing 
the  contract,  the  contract  is  voidable  both  at  law  and  in 
equity.^  But  this  is  on  the  ground  of  fraud,  a  subject 
which  is  considered  in  another  place.^ 

§215.     Mistake  of  One  Known  to  Other, 

Mistake  by  one  party  as  to  the  nature  of  the  promise 
will,  if  known  to  the  other  party  before  the  agreement 

♦  Wilson  V.  Wilson,  5  H.  L.  Cas.  39.  Phillips  v.  Hollister,  2  Cold.  267:  Beebe  v. 

iLawson  Rights.    Rem.    &  Pr.,  §  2340;       Young,  14  Mich.  186. 
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is  concluded,  render  the  contract  voidable^ — as  for  ex- 
ample where  A  leased  land  to  B  and  by  mistake  fixed  the 
rent  at  f  130  instead  of  |230  and  B  knew  of  the  mis- 
take,^ where  a  rate  sheet  of  a  railroad  gave  the  rate  for 
tickets  from  Atlanta,  Ga.,  to  Rogers,  Ark.,  at  f 21.75, 
when  it  should  have  been  |36.70  and  the  defendant 
knowing  the  mistake  but  the  ticket  agent  being  ignor- 
ant of  it,  bought  a  large  number  at  the  lower  rate,^ 
where  B  having  refused  an  offer  from  A  of  £2,000,  wrote 
him  a  letter  containing  an  offer  to  sell  for  £1,200, 
whereas  he  intended  to  write  £2,100,  which  A  must  have 
known.* 

In  Hume  v.  United  States,^  the  plaintiff  sued  the  gov- 
ernment for  the  price  of  shucks  furnished  it. 
The  plaintiff  had  submitted  bids  for  furnishing  various 
articles  on  blank  schedules  provided  by  the  govern- 
ment. It  was  customary  to  buy  shucks  by  the  hundred- 
weight, but  in  the  schedule  the  printed  word  "pounds'^ 
had  not  been  changed,  so  that  the  plaintiff  submitted 
a  bid  for  furnishing  shucks  at  sixty  cents  a  pound, 
which  was  accepted.  The  shucks  were  worth  less  than 
two  cents  a  pound.  The  court  held  that  the  plaintiff 
knew  or  ought  to  have  known  that  there  was  a  clerical 
error  in  the  contract,  and  that  the  government  agents 
could  not  have  intended  to  accept  a  bid  for  shucks  at 
thirty  times  their  real  value,  and  the  contract  was 
therefore  not  binding  on  the  government. 

But  the  fact  that  one  of  the  parties  knows  that  the 

1  Harren  v.Foley.62  Wis.5d4,«  N.W.Rep.  «  Garrard  v.  Frankcl,  80  Beav.  445. 
831;  Rider  v.  Powell,  78  N  Y.  310;  Griffin  v.  ashehon  v  Fllis   70  Ga    S«7 
O'Neill,   48  Kan.  117,  29  Pac.   Rep.  14S;  !„,  !            7,     .\  1  „  '       '      ^.. 
Dorsey  PrinUng  Co.  v.  Gainesville  Cotton  ,  « Webster  v.  Cecil,  80  Beav.  62.   This  was 
Seed  Oil  Mill,  etc.,  Co.  61  S.  W.   Rep.  566;  described  in  a  later  case  as  snapping  at  an 
Everson  v.  International  Granite  Co.,  66  oflfer  which  the  party  must  have  perfectly 
Vt.  668,  27  Atl.  Rep.  320;  Moffatt  Co.  v.  '^.f"  ^^om  to  be  made  by  mistake.    Tarn- 
Rochester.    178    U.    S.    873:  Griswold  v.  P""    v.  James     16     Ch.   Div.  215-  Singer 
Hazard,  141  U.  S.  260;  Harris  v.  Pepperill,  y^^f*"*^  Rapids  Co.,  48  S.  E.  Rep.  757 
L.  R.  5  Eq.  1;  Paget  v.  Marshall,  28  Ch.  (^a)- 
Div.  266.  5182  U.S.  406. 
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other  is  mistaken  as  to  the  value  or  quality  of  the  sub- 
ject-matter or  as  to  his  expectations  or  motives*  does 
not  aflfect  the  agreement,  for  a  seller  of  property  is  not 
obliged  to  disclose  matters  not  known  to  the  buyer  les- 
sening its  apparent  value  nor  is  the  buyer  obliged  to 
disclose  matters  enhancing  its  value  about  which  he 
alone  has  knowledga^  The  English  case  of  Smith  v. 
Hughes^  illustrates  the  distinction.  Here  the  plaintiflE 
sold  defendant  a  quantity  of  oats,  defendant  thinking 
that  they  were  old  oats,  and  plaintiflE  knowing  that  he 
thought  so  and  knowing  that  they  were  not,  but  saying 
nothing  about  their  quality.  It  was  held  that  the  sale 
was  binding.  The  court  said,  however,  that  if  defend- 
ant had  thought  they  were  old  oats  and  that  plaintiflP 
was  selling  them  as  old  oats,  and  plaintiflE  had  known 
that  defendant  in  making  his  oflEer  thought  he  was  be- 
ing promised  old  oats,  the  sale  would  have  been  void- 
able It  was  not  knowledge  of  the  inistake  as 
to  the  quality  of  the  oats,  but  knowledge  of  the  mis- 
take as  to  the  quality  promised,  which  would  aflEect  the 
agreement.  The  opinions  of  the  judges  are  very  in- 
structive.   CoCKBUEN,  C.  J.,  said: 

"We  must  assume  that  nothing  was  said  on  the  subject  of  the 
defendant's  manager  desiring  to  buy  old  oats,  nor  of  the  oats  having 
been  said  to  be  old;  while,  on  the  other  hand,  we  must  assume  that 
the  defendant's  manager  believed  the  oats  to  be  old  oats,  and  that 
the  plaintiff  was  conscious  of  the  existence  of  such  belief,  but  did 
nothing,  directly  or  indirectly,  to  bring  it  about,  simply  offering  his 
oats  and  exhibiting  his  sample,  remaining  perfectly  passive  as  to 
what  was  passing  in  the  mind  of  the  other  party.  The  question  is 
whether,  under  such  circumstances,  the  passive  acquiescence  of  the 
seller  in  the  self-deception  of  the  buyer  will  entitle  the  latter  to 
avoid  the  contract  I  am  of  opinion  that  it  will  not.  ...  I  take 
the  true  rule  to  be,  that  where  a  specific  article  is  offered  for  sale, 
without  express  warranty,  or  without  circumstances  from  which  the 

•Sec  ante,  i  207.  8L.  R.  «  Q.  B.  597. 

7See  post,  i  281. 
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law  will  imply  a  warranty — as  where,  for  instance,  an  article  is  or- 
dered for  a  specific  purpose — and  the  buyer  has  full  opportunity  of 
inspecting  and  forming  his  own  Judgment,  if  he  chooses  to  act  on 
his  own  judgment,  the  rule  caveat  emptor  applies.  If  he  gets  the 
article  he  contracted  to  buy,  and  that  article  corresponds  with  what 
it  was  sold  as,  he  gets  all  he  is  entitled  to,  and  is  bound  by  the  con- 
tract Here  the  defendant  agreed  to  buy  a  specific  parcel  of  oats. 
The  oats  were  what  they  were  sold  as,  namely,  good  oats  according 
to  the  sample.  The  buyer  persuaded  himself  they  were  old  oats, 
when  they  were  not  so;  but  the  seller  neither  said  nor  did  anything 
to  contribute  to  his  deception.  He  has  himself  to  blame.  The  ques- 
tion is  not  what  a  man  of  scrupulous  morality  or  nice  honour  would 
do  under  such  circumstances.  The  case  put  of  the  purchase  of  an 
estate.  In  which  there  is  a  mine  under  the  surface,  but  the  fact  is 
unknown  to  the  seller,  is  one  In  which  a  man  of  tender  conscience 
or  high  honour  would  be  unwilling*  to  take  advantage  of  the  igno- 
rance of  the  seller;  but  there  can  be  no  doubt  that  the  contract  for 
the  sale  of  the  estate  would  be  binding.  ...  It  only  remains  to 
deal  with  an  argument  which  was  pressed  upon  us,  that  the  defend- 
ant in  the  present  case  Intended  to  buy  old  oats,  and  the  plaintiff 
to  sell  new,  so  the  two  minds  were  not  ad  idem;  and  that  conse- 
quently there  was  no  contract.  This  argument  proceeds  on  the 
fallacy  of  confounding  what  was  merely  a  motive  operating  on  the 
buyer  to  induce  him  to  buy  with  one  of  the  essential  conditions  of 
the  contract.  Both  parties  were  agreed  as  to  the  sale  and  purchase 
of  this  particular  parcel  of  oats.  The  defendant  believed  the  oats  to 
be  old,  and  was  induced  to  agree  to  buy  them,  but  he  omitted  to 
make  their  age  a  condition  of  the  contract.  All  that  can  be  said 
is,  that  the  two  minds  were  not  ad  idem  as  to  the  age  of  the  oats; 
they  certainly  were  ad  idem  as  to  the  sale  and  purchase  of  them. 
Suppose  a  person  to  buy  a  horse  without  a  warranty,  believing  him 
to  be  sound,  and  the  horse  turns  out  unsound,  could  it  be  contended 
that  it  would  be  open  to  him  to  say  that,  as  he  had  intended  to  buy 
a  sound  horse,  and  the  seller  to  sell  an  unsound  horse,  the  contract 
was  void,  because  the  seller  must  have  known  from  the  price  the 
buyer  was  willing  to  give,  or  from  his  general  habits  as  a  buyer  of 
horses,  that  he  thought  the  horse  was  sound?  The  cases  are  exactly 
parallel." 

Blackburn,  J.,  said: 

"In  this  case  I  agree  that  on  the  sale  of  a  specific  article,  unless 
there  be  a  warranty  making  it  part  of  the  bargain  that  it  possesses 
some  particular  quality,  the  purchaser  must  take  the  article  he  has 
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bought  though  it  does  not  possess  that  quality.  And  I  agree  that 
even  if  the  vendor  was  aware  that  the  purchaser  thought  that  the 
article  possessed  that  quality,  and  would  not  have  entered  into  the 
contract  unless  he  had  so  thought,  still  the  purchaser  is  bound,  unless 
the  vendor  was  gtiilty  of  some  fraud  or  deceit  upon  him,  and  that 
a  mere  abstinence  from  disabusing  the  purchaser  of  that  impression 
is  not  fraud  or  deceit;  for  whatever  may  be  the  case  in  a  court  of 
morals,  there  is  no  legal  obligation  on  the  vendor  to  inform  the  pur- 
chaser  that  he  is  under  a  mistake,  not  induced  by  the  act  of  the 
vendor,** 

And  Hannen,  J.,  said : 

''It  is  essential  to  the  creation  of  a  contract  that  both  parties 
should  agree  to  the  same  thing  In  the  same  sense.  .  .  .  But  one 
of  the  parties  to  an  apparent  contract  may,  by  his  own  fault,  be  pre- 
cluded from  setting  up  that  he  had  entered  into  it  in  a  difTerent  sense 
to  that  in  which  it  was  understood  by  the  other  party.  Thus  in 
a  case  of  sale  by  sample  where  the  vendor,  by  mistake,  exhibited  a 
wrong  sample,  it  was  held  that  the  contract  was  not  avoided  by 
this  error  of  the  vendor.*  .  .  .  But  If  in  the  last-mentioned  case 
the  purchaser,  in  the  course  of  the  negotiations  preliminary  to  the 
contract,  had  discovered  that  the  vendor  was  under  a  misapprehen- 
sion as  to  the  sample  he  was  oflTering,  the  vendor  would  have  been 
entitled  to  show  that  he  had  not  intended  to  enter  into  the  contract 
by  which  the  purchaser  sought  to  bind  him.  The  rule  of  law  appli- 
cable to  such  a  case  is  a  corollary  from  the  rule  of  morality  which 
Mr.  Pollock  cited  from  Paley,  that  a  promise  is  to  be  performed  'in 
that  sense  in  which  the  promisor  apprehended  at  the  time  the  prom- 
isee received  it'  and  may  be  thus  expressed:  'The  promiser  is  not 
bound  to  fulfill  a  promise  in  a  sense  in  which  the  promisee  knew  at 
the  time  the  promiser  did  not  intend  it.'  And  in  considering  the 
question,  in  what  sense  a  promisee  is  entitled  to  enforce  a  promise, 
it  matters  not  in  what  way  the  knowledge  of  the  meaning  in  which 
the  promiser  made  it  is  brought  to  the  mind  of  the  promisee,  whether 
by  express  words,  or  by  conduct,  or  previous  dealings,  or  other  cir- 
cumstances. If  by  any  means  he  knows  that  there  was  np  real 
agreement  between  him  and  the  promiser,  he  is  not  entitled  to  insist 
that  the  promise  shall  be  fulfilled  in  a  sense  to  which  the  mind  of 
the  promiser  did  not  assent  ...  If,  in  the  present  case,  the 
plaintifT  knew  that  the  defendant  In  dealing  with  him  for  oats,  did 
so  on  the  assumption  that  the  plaintifl!  was  contracting  to  sell  him 

»Citing  Scott  v.  Lktledale.  8  B.  &  B.  815. 
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old  oats,  he  was  aware  that  the  defendant  apprehended  the  contract 
in  a  different  sense  to  that  in  which  he  meant  it,  and  he  is  thereby 
deprived  of  the  right  to  insist  that  the  defendant  shall  be  bound 
by  that  which  was  the  apparent,  and  not  the  real  bargain." 

§216.     Mistakes  of  Law, 

It  is  well  settled  that  mistake,  to  be  a  ground  of  avoid- 
ing an  agreement,  must  be  a  mistake  of  fact  and  not  a 
mistake  of  law.^  A  mistake  of  law  is  where  a  person 
knows  the  facts  of  the  case,  but  is  ignorant  of  the  l^al 
consequences.^  Mistake  as  to  particular  private  rights 
is  a  mistake  of  fact  or  at  least  a  mixed  mistake  of  law 
and  fact,  for  private  rights  of  property,  although  they 
are  the  result  of  rules  of  law,  or  depend  upon  rules  of 
law  applied  to  the  construction  of  legal  instruments, 
are  considered  matters  of  fact.  Hence  an  agreement 
by  A  to  buy  an  estate  from  B,  which  both  A  and  B  be- 
lieve to  belong  to  B,  but  which  does  not,  is  a  mistake 
of  fact.^ 

"In  the  maxim  (ignorance  of  the  law  excuses  no  one)  the  word 
jus  is  used  in  the  sense  of  denoting  general  law,  the  ordinary  law 
of  the  country.  But  when  the  word  jus  is  used  in  the  sense  of  de- 
noting a  private  right,  that  maxim  has  no  application.  Private  right 
of  ownership  is  a  matter  of  fact;  it  may  be  the  result  also  of  matter 
of  law;  but  if  parties  contract  under  a  mutual  mistake,  and  misap- 
prehension as  to  their  relative  and  respective  rights,  the  result  is 
that  that  agreement  is  liable  to  be  set  aside  as  having  proceeded 
upon  a  common  mistake."* 

And  mistake  as  to  a  foreign  law  or  the  law  of  a 

»  Fisher  v.  May,  9  Bibb.  448,  5  Am.  Dec.  Rep.  128  (Tex.);    Maledon  v.   Leflors.  62 

886;  Siorrsv  Barker, «  Johns.  Ch.  166,10  Ark.  387,  36  S.  W.   Rep.   1102;  Miller  v. 

Am.    Dec.    816;    Hunt    v.    Rousmanier,  8  Brbokk,  109  Mich.  174,  66  N.   W.  Rep,  1092; 

Wheat,  174. 1  Pet.  1;  U.  S.  Bank  v.  Daniel,  Couch  v.  Kansas  City,  127   Mo.  436.  80  S. 

12  Pet.  32;  Pitcher  v.  Hcnnessy,  48  N.  Y.  W.  Rep.  117;  Eldridgc  v.  Dexter,  88  Me. 

415;  State  v.  Reigart,  1  Gill  1,  89  Am.  Dec.  591,  83  Atl.  Rep.  974;  Harlan  v.  Phosphate 

028;  Trigg  V.  Read,  5  Humph.  529,  42  Am.  Co.,  62  S.  W.   Rep.   114  (Tenn.).    But  see 

Dec.  447:  Pierson  v.  Armstrong,  1   la.  282,  People  v.  Coler,  166  N.  Y.  1,  50  N.  E.  Rep. 

68  Am.   Dec.  441;  McDaniels  v.   Bank,  29  716. 

Y^u  ^'  .?ur°fli?~ift^i ^dI!^***1S*'qT-  «Mowatt  v.  Wright,  1  Wend.  856. 19  Am. 

Schmitt,  46  Wis.  816,    80  Am.  Rep.  740;  St.  r)ec  608 

Louis  V.  Priest.  88  Mo.  612;    Norton    v.  V*.     :             „,     ^        ,  ,r      o     .«- 

Highleyman,  88  Mo.  621;  Price  v.  Estell,  87  'Bingham  v.  Bingham,  1  Ves.  Sr.  126. 

Mo.  878;  Campbell  v.  Clark,  44  Mo.  (AppJ  «Hal8bury.  Ch.,  in  Cooper  v.  Phibbs,  L. 

340:  Alton  v.  Bank,  157  Mass.  841,  32  N.  B.  R.  2  H.  L.  149. 

Rep.  228;  Ximenes  t.  Wilson  Co.,  86  S.  W. 
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sister  State  is  a  mistake  of  fact  and  not  of 
law.*  Where  two  parties  enter  into  a  contract  under 
a  mutual  mistake  of  law,  equity  will  relieve  if  one  can 
be  relieved  without  injustice  to  the  other,  es- 
pecially if  the  party  to  be  benefited  by  the  mistake  in- 
vokes the  aid  of  equity  to  put  him  in  a  position  where 
he  may  profit  by  the  mistake.®  And  if  one  of  the  parties 
is  mistaken  as  to  the  law,  and  the  other  knowing  this 
contra(*ts  with  him,  equity  will  relieve  upon  the  ground 
of  fraud.^ 

§217.     Remedy  of  Party  at  Laic  and  in  Equity. 

The  law  offers  two  remedies  to  a  person  who  has  en- 
tered into  an  agreement  void  on  the  ground  of  mistake. 
If  it  be  still  executory  he  may  repudiate  it  and  success- 
fully defend  an  action  brought  upon  it ;  or  if  he  has  paid 
money  under  the  contract,  he  may  recover  it  back  upon 
the  general  principle  that  "where  money  is  paid  to 
another  under  the  influence  of  a  mistake,  that  is,  upon 
the  supposition  that  a  specific  fact  is  true  which  would 
entitle  the  other  to  the  money,  but  which  fact  is  untrue, 
an  action  will  lie  to  recover  it  back."*  In  equity  he 
may  ask  to  have  the  agreement  set  aside  or  canceled  or 
reformed.^ 

B. 

MISREPRESENTATION. 

§218.     Introductory, 

Misrepresentation  in  order  to  affect  a  contract,  must 
be  made  either  (a)  with  a  fraudulent  motive,  or   (b) 

sNorton  v.   Marden,  15   Me.  46, 38  Am.  496;  Haviland  v.  Willetts,  141  N.  Y.  85.   35 

Dec.  182;  Haven  v.  Foster,  9  Pick.  112,  19  N.  E.  Rep.  958;  sec  post,  §  289. 

Am.  Dec.  858;  King  v.   Doolittle,  1  Head  xStt  ante,  §  64.     As  to  recovery  o£  prop- 

77.  erty  see  Rodliff  v.  Dallingrer,  141   Mass.  1. 

«Frieebnechtv.  Meyer,  ^N.  J.  (L.)  lOT;  ,see  ante,  $  213:  Hamilton  v.  McAlister, 

State  V.  Paup,  13  Ark.  129.  56  Am.  Dec.  803.  27  S.  E.  Rep.  68  (^.  C.) ;  Hudson  v.Waugh, 

'Eldridge  v.  Dexter,  88  Me.  191,  88  Atl.  25  S.  E.  Rep.  580  (Va.). 
Rep.  974;  Hickam  v.  Hlckam,46  Mo.  (App.) 
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must  occur  in  the  case  of  certain  special  contracts,  or 
must  be  (c)  a  term  or  integral  part  of  the  contract 


§219.     Fraudulent  Misrepresentation. 

Misrepresentation  made  with  a  fraudulent  motive  is 
fraud  and  will  be  treated  further  on.  The  distinction 
between  misrepresentation  and  fraud  is  that  the  for- 
mer is  an  innocent  misstatement  or  non-disclosure  of 
fact,  while  the  latter  consists  in  representations  known 
to  he  false,  or  made  in  reckless  ignorance  of  their  truth 
or  falsehood. 

§220.    Special  Contracts  Affected  hy  Misrepresentation. 

The  special  contracts  which  are  affected  in  their  for- 
mation by  misrepresentation  or  non-disclosure,  are  con- 
tracts uherrimae  fidei,  i.  e.,  those  in  which  one  of  the 
imrties  must,  from  the  nature  of  the  contract,  rely  upon 
statements  made  by  the  other,  and  is  placed  at  a  disad- 
vantage as  regards  his  means  of  acquiring  knowledge 
upon  the  'subject.  Four  classes  of  cases  fall  under 
this  head,  viz.:  (1)  contracts  of  insurance;  (2) 
contracts  for  the  purchase  of  shares  in  corporations; 
(3)  contracts  for  the  sale  of  land;  (4)  where  the  par- 
ties stand  towards  one  another  in  certain  fiduciary  rela- 
tions. 

§221.     Contracts  of  Insurance. 

(1)  In  the  contract  of  marine  insurance,  the  insured 
is  bound  to  give  to  the  underwriter  all  such  information 
as  would  be  likely  to  determine  his  judgment  in  accept- 
ing the  risk ;  and  misrepresentation  or  concealment  of 

277 


Digitized  by  VjOOQIC 


§  222  THE  CONSENT.  [PART  I. 

any  such  matter,  though  unaccompanied  by  fraudulent 
intention,  avoids  the  policy.^  Every  fact  is  material 
which,  if  communicated  to  the  underwriter,  would  have 
the  effect  to  influence  his  action  in  declining  or  accept- 
ing the  risk;  and  concealment,  though  only  the  effect 
of  accident,  n^ligence,  inadvertence  or  mistake,  will, 
if  material,  avoid  the  policy .^  In  the  contract  of  fire 
insurance  the  same  rule  exists  and  a  false  representa- 
tion of  a  material  fact,  however  innocently  made,  avoids 
the  policy.  But  as  the  universal  practice  now  is  to 
make  applications  for  insurance  by  way  of  answers  to 
specific  written  inquiries,  it  is  held,  under  such  an  ap- 
plication, that  innocent  failure  to  communicate,  or  in- 
nocent non-disclosure  of  facts  about  which  the  plaintiff 
was  not  asked,  will  not  have  the  effect  to  avoid  the  pol- 
icy of  insurance.^  So  in  life  insurance  an  untrue  allega- 
tion or  concealment  of  a  material  fact  "will  avoid  the 
policy,  though  such  allegation  or  concealment  be  the  re- 
sult of  accident,  negligence  or  design/^* 

§222.     Contracts  for  Purchase  of  Stock  in 
Corporations. 

(2)  The  English  courts  require  that  persons  issuing 
a  prospectus  of  a  corporation  inviting  others  to  take 
shares  in  it  on  the  faith  of  the  representations  therein 

ilonidcsv.  Pender,   L.   R.  9  Q.  B.  587;  sfiumtt  v.  Ins.  Co.,  B  Hill,  188,  40  Am. 

Blackburn  v.  Vigors,  17  Q.  B.  Div.  578.  Dec.  345;  Washington  Mills  Manuf .  Co.  v. 

2  McLanahan  v.  Ins.  Co.,  1  Pet.  170;  Oli-  }««•  Co.,  186  Mass.  605;  Commonwealth  v. 

ver  V.  Greene.  8  Mass.  188,  3  Am.  Dec.  96;  I?8-  Co..  112  Mass.  188;  Clark  v.  Ins.  Co.,  8 

Fiskev.  Ins.  Co.,  15  Pick.  810;  Burritt  v.  How.  249;  Green  v.  Ins  Co.,  10  P»ck.408; 

Ins.  Co.,  5  Hill,  189. 40  Am.  Dec. 846;  Moses  Browning  v.  Ins.  Co     71  N.  Y.  648;  Den- 

V.  Delaware  Ins.  Co.,  1  Wash.  C.  C.  887;  ^"^^J-  "»*•  Co-  ??  Me^  126,  87  Am.  Dec. 

Ins.  Co.  V.  Lyman,  15  Wall.  664;  Daniels  v.  ^2;  Short  v.  Ins.  Co..  90  N.  Y.  16. 

Ins.  Co..  18  Cush.  416,  69  Am.  Dec.  192;  « London  Ass.  Co.  v.  Mensel,  11  Ch.  Div. 

Campbell  V.  Ins.  Co.,  98  Mass.  881;  Hartford  868;  Vogle  v.  Eagle  Ins.  Co.,  6  Cush.  42; 

Ins.  Co.  V.  Harmer,  2  Ohio  St.  452,  60  Am.  Campbell  v.  Ins.  Co.. 98  Mass.  801; Goucher 

Dec.  684;  Bobbitt  v.  Ins.  Co.,  66  N.  C.  70,  v.  Ins.  Co.,  20  Fed.  Rep.  696-  Hartwell  v. 

9  Am.   Kep.  494;  North  Am.  Ins.  Co.  v.  Ins.  Co.,  83  La.  Ann.  1853,39  Am.  Rep.  294; 

Throop,  22  Mich.  146,  7  Am.  Rep.  688;  Ar.  Clemans  v.  Supreme  Assembly,  181  N.  Y. 

mour  V.  Trans-Atlanlic  Ins.  Co.,  90  N.  Y.  485;  McCoy  v.  Ins.  Co.,  188  Mass.  82:  New 

460;  Goddard  v.  Ins.  Co.,  108  Mass.  56.  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S. 
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contained,  shall  state  everything  with  strict  and  scrup- 
ulous accuracy,  and  not  only  abstain  from  stating  as  a 
fact  that  which  is  not  so,  but  omit  no  one  fact  within 
their  knowledge  the  existence  of  which  might  in  any  de- 
gree affect  the  nature,  extent,  or  quality  of  the  privi- 
l^es  and  advantages  which  the  prospectus  holds  out  as 
inducements  to  take  shares,^  the  Lord  Chancellor  in  one 
case  saying  that  mere  non-disclosure  can  never  amount 
to  fraud  unless  accompanied  with  such  substantial  rep- 
resentations as  give  a  false  air  to  facts,  but  that  "it 
might  be  ground  in  a  proper  proceeding  and  at  a  proper 
time  for  setting  aside  an  allotment  or  purchase  of 
shares/^  Following  this,  Mr.  Anson*  includes  con- 
tracts fbr  the  purchase  of  shares  in  companies  as  one  of 
the  special  contracts  which  misrepresentation  will 
avoid.  But  it  is  not  believed  that  the  American  adju- 
dications require  in  such  contracts  any  greater  degree 
of  good  faith  than  is*  exacted  of  parties  in  r^ard  to 
other  contracts;  nor  would  such  contracts  be  avoided 
unless  the  representations  were  made  with  the  fraudu- 
lent intention  of  inducing  other  persons  relying  on 
them  to  act* 

§223.     Contracts  for  Sale  of  Land. 

(3)  In  England  it  is  held  that  a  misdescription  of 
the  premises  sold  or  of  the  terms  to  which  they  are  sub- 
ject, though  made  without  any  fraudulent  intention, 
will  vitiate  the  contract.^  But  in  the  United  States  the 
subject-matter  of  the  contract  for  the  sale  of  land  does 
not  require  any  greater  degree  of  good  faith  on  the  part 

1  New  Brunswick,  etc.,  R.Co.  v.  Mugsrer-  ♦Pom.  Eq.  Jur.,  §  881 .    See  Brewster  v. 

idee.  1  Dr.  &  Sm.  881;  Venezuela  R.  C  Co.  Hatch,  188  N,  Y.  340. 

V.  Kisch,  L.  R.  3  H.  L.  118.  i  ^nson  Contr.,  150;  Flight  v.  Booth,  1 

8  Peek  V.  Gumey,  L.  R.  6  H.  L.  408.  Bing.  N.  C.  870;  Jones  v.  Edney,  8  Camp. 

*  Contr.  161.  286. 
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of  the  vendor  than  is  required  on  the  sale  of  any  other 
class  of  property.  "The  rule  excusing  parties  from 
making  disclosures  in  sales  of  personalty  applies 
equally  in  sales  of  real  estate.''^ 

§224.     Contracts  between  Parties  in  Certain  Fiduciary 

Relations. 

(4)  The  utmost  good  faith  is  required  where  the  con- 
tracting parties  sustain  confidential  relations  to  each 
other.  Full  disclosure  of  material  facts  is  required  in 
contracts  between  agent  and  principal,  attorney  and 
client,  trustee  and  beneficiary,  and  the  like,  where  spec- 
ial confidence  is  reposed.^ 

§225.     Term  in  Contract 

If  a  representation  is  a  term,  i.  e.,  an  integral  part  of 
a  contract,  it  becomes  a  promise.  If  it  is  false,  its  un- 
truth does  not  affect  the  formation  of  the  contract  but 
operates  to  give  a  discharge,  or  a  right  of  action,  or 
both,  to  the  party  injured  by  the  falsehood,  such  false- 
hood being  in  truth  the  breach  of  a  promise.  In  the 
leading  case  of  Behn  v,  Burness^  it  is  said : 

"Properly  speaking,  a  representation  Is  a  statement  or  assertion, 
made  by  one  party  to  the  other,  before  or  at  the  time  of  the  contract, 
of  some  matter  or  circumstance  relating  to  It.  Though  it  Is  some- 
times contained  in  the  written  instrument,  it  Is  not  an  Integral  part 
of  the  contract;  and,  consequently,  the  contract  is  not  broken  though 
the  representation  proves  to  be  untrue;  nor  (with  the  exception  of 
the  case  of  policies  of  insurance,  at  all  events  marine  policies,  which 
stand  on  a  peculiar  anomalous  footing)  is  such  untruth  any  cause  of 

« 

a  Bigrelow    on  Fraud,    88;   Williams  v.  01  111.  288;  Brewster  v.  Hatch,  122  N.  Y. 

Spur,    24  Mich.  835;  Wilcox  v.  Iowa  Univ.,  342.  So  as  between  director  and  stockhold- 

88  la.  867;   Livinffston  v.  Peru  Iron  Co.,  2  er  in  corporations.    Oliver  ▼.  Oliver,  45  S. 

Paige  872.  E.  Rep.  238  (Ga.). 

1  Brookt-v.  Martin,  2  Wall.  84;  Baker  v.  i  1  B.  &  S.  877,  8  Id.  751. 
Humphrey,  lOl  U.  S.  502;  Reed  v.  Peterson 
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action,  nor  has  it  any  efficacy  whatever  unlets  the  reprcBcntation  toas 
made  fraudulently,  either  by  reason  of  its  being  made  with  a  hnowl- 
edge  of  its  untruth,  or  by  reason  of  its  being  made  dishonestly,  with 
a  reckless  ignorance  whether  it  was  true  or  untrue.  .  .  .  Though 
representations  are  not  usually  contained  in  the  written  instrument 
of  contract,  yet  they  sometimes  are.  But  it  is  plain  that  their  in- 
sertion therein  can  not  alter  their  nature.  A  question,  however,  may 
arise  whether  a  descriptive  statement  in  the  written  instrument  is 
a  mere  representation,  or  whether  It  is  a  substantive  part  of  the  con- 
tract. This  is  a  question  of  construction  which  the  court  and  not 
the  Jury  must  determine.  If  the  court  should  come  to  the  conclusion 
that  such  a  statement  by  one  party  was  intended  to  be  a  substan- 
tive part  of  his  contract,  and  not  a  mere  representation,  the  often 
discussed  question  may,  of  course,  be  raised,  whether  this  part  of 
the  contract  is  a  condition  precedent,  or  only  an  independent  agree- 
ment, a  breach  of  which  will  not  Justify  a  repudiation  of  the  con- 
tract but  will  only  be  a  cause  of  action  for  a  compensation  in  dam- 
ages."* 

In  the  above  ease  the  plaintiflE  had  made  an  agree- 
ment in  writing  that  his  ship  then  in  the  port  of  Am- 
sterdam should  proceed  to  a  certain  place  and  there 
load  a  cargo  to  carry  to  another  placa  At  that  date 
the  ship  unknown  to  the  plaintiflE  was  not  in  the  port 
of  Amsterdam,  and  did  not  arrive  there  until  later.  It 
was  held  that  the  words  amounted  to  a  condition  or 
promise  giving  the  defendant  a  right  to  repudiate  the 
contract 

In  Bannerman  v.  Whitey^  B  oflfered  hops  for  sale  to 
W,  and  W  inquired  if  any  sulphur  had  been  used  on 
them,  and  B  said  no,  but  was  mistaken.  W  then  pur- 
chased the  hops  and  afterwards  repudiated  the  contract 
on  the  ground  that  sulphur  had  been  used  in  their 
treatment.  The  jury  found  that  the  statement  that  the 
sulphur  had  not  been  used  was  not  wilfully  false,  and 
that  the  affirmation  that  no  sulphur  had  been  used  was 
intended  by  the  parties  to  be  part  of  the  contract  of  sale 


«  As  to  which  sec  post,  Chap.  XVI;  Wol-  a  10  C.  B.  N.  S.  860. 

cott  V. Mount.  88  N.  J.  (L.)  416,  20  All.  Rep. 
425. 
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and  a  warranty  by  the  plaintiff.  The  court  ruled  that 
the  statement  being  a  promise  its  breach  discharged  the 
defendant  from  liability  to  take  the  hops.  It  will  be 
observed  of  this  case  that  the  representation  was  made 
before  the  agreement  was  entered  into,  while  in  Behn  v. 
Burness  the  representation  was  contained  in  the  writ- 
ten agreement.* 

§226.     Remedies  at  Latv. 

An  innocent  misrepresentation  we  have  seen  does 
not  unless  in  the  cases  excepted  (§218)  give  a  person 
the  right  to  refuse  to  be  bound  by  the  agreement  nor 
does  it  give  a  right  of  action  for  damages  caused  to  the 
plaintiflF  by  the  untruth — for  a  test  of  fraud  as  opposed 
to  misrepresentation  is  that  the  former  does  and  the 
latter  does  not  give  rise  to  an  action  ex  delicto} 

§227.    Remedies  in  Equity. 

In  equity,  however,  innocent  misrepresentation  is  a 
good  ground  for  resisting  specific  performance.  In 
La/mare  v.  Dixon,^  L  a  wine  merchant  wanting  to  lease 
cellars  for  his  goods  stated  to  D  that  he  must  have  dry 
cellars  and  D  assuring  him  that  his  were  dry,  L  signed 
an  agreement  for  a  lease  of  them  but  nothing  was  said 

«  **What  really  happened  was  that  Ban-  i  Arkwright  v.  Newbold,    17  Ch.  Div. 

nerman  made  a  sutement  to  White,  and  320;    Cowley  v.  Smith,  46  N.  J.  L.  380; 

then  the  two  made  a  contract  which  did  Wakeman  v.  Dudley,  51  N.  Y.  27;  Da  Lee 

not   include  this  statement,  though    but  v.    Blackman,  11   Kan.    190;    Tucker    v. 

for    the    sutement    the     parties    would  White,  125  Mass.  884;  Taylor  v.  Leith,  26 

never    have  entered   on  a  discussion  of  Ohio  St.  428.  In  a  few  sutes,  however,  an 

terms.  The  consent  of  the  buyer  was,  in  action  will  lie  for  damages  caused  by  inno- 

fact,  obuined  by  a  misrepresenution  of  a  cent  misrepresenution.  tiolcomb  v.  Noble, 

material  fact,  and  was   therfore  unreal,  69  Mich.  896;  Davis  v.  Nuzum,  72  Wis.  489. 

but  the  common  law  courts  had  precluded  See  Florida  v.  Morrison,  44  Mo.  (App.)  529. 

themselves  from  giving  any  effect  to  a  rep*  And   in   one  or   two     damages    maybe 

resenution  unless  it  was  a  term  in  the  set  off  in  an  action  for  the  price.  Mulvey  v. 

contract,  and  so  in  order  to  do  justice  they  ^i^R*  ^9  Ohio  St.  491:  Loper  v.  Robinson, 

were  compelled  to  drag  into  the  contract  64  Tex.  510.  See  Hitchcock  v.  Baughan,  44 

terms  which  it  was  never  meant  to  contain."  Mo.  (App.)  43. 
Anson  Contr.  (8th  Ed.)  162.  i  L.  R  6  H   L  414 
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in  the  lease  as  to  their  condition.  They  were  found  to 
be  damp  and  in  a  suit  for  specific  performance  of  the 
lease  brought  by  D  against  L,  the  House  of  Lords  re- 
fused to  enforce  it,  saying : 

"I  quite  agree  that  this  representation  was  not  a  guarantee.  It 
was  not  introduced  into  the  agreement  on  the  face  of  it,  and  the  re- 
sult of  that  is  that  in  all  probabilitj  Lamare  could  not  sue  in  a  court 
of  law  for  a  breach  of  any  such  guarantee  or  undertaking;  and  very 
probably  he  could  not  maintain  a  suit  in  a  court  of  equity  to  cancel 
the  agreement  on  the  ground  of  misrepresentation.  At  the  same 
time  if  the  representation  was  made  and  if  that  representation  has 
not  been  and  cannot  be  fulfilled,  it  appears  to  me  upon  all  the  author- 
ities that  that  is  a  perfectly  good  defense  in  a  suit  for  specific  per- 
formance, if  it  is  proved  in  point  of  fact  that  the  representation  so 
made  has  not  been  fulfilled." 

And  an  innocent  representation  of  a  material  fact  is 
a  ground  in  equity  for  rescinding  or  canceling  the  con- 
tract^ In  Redgrave  v.  Hurd,^  R  had  induced  H  to 
agree  to  buy  his  house  by  misstating  the  amount  of  the 
business  he  did  in  it  H  asked  to  have  the  contract  set 
aside  and  damages  given  him  for  the  deceit  The  Court 
of  Appeal  held  that  there  was  no  such  deceit,  or  state- 
ment false  to  R's  knowledge,  as  would  entitle  H  to  dam- 
ages; yet  the  contract  vxmld  he  rescinded  because  H 
had  been  induced  to  enter  into  it  by  the  misrepresenta- 
tion of  R,  Jessel,  M.  R.,  saying : 

''As  regards  the  rescission  of  a  contract  there  was  no  doubt  a  dif- 
ference between  the  rules  of  courts  of  equity  and  the  rules  of  courts 
of  common  law.  .  .  .  According  to  the  decisions  of  courts  of 
equity  it  was  not  necessary  in  order  to  set  aside  a  contract  obtained 
by  material  false  representation  to  prove  that  the  party  who  obtained 
it,  knew  at  the  time  that  the  representation  was  made,  that  it  was 
false." 

«  Thompson  v.  Lee,  31  Ala.  292;  Allen  v.  Ohio  St.  428;  Bower  v.  Fenn,  90  Pa.  St.  259, 

Hart.  72  IlTlCM;  Trcnzel  v.  Miller,  87  Ind.  35  Am.  Rep.  662;  Watson  v.  Bulor,  71  Tex. 

1. 10  Am.  Rep.  62;  Wilcox  v.  Iowa  Weslevan  739, 9  S.  W.  Rep.  867;  Smith  v.  Richards. 

University,  82  la.  367;  Spurr  v.  Benedict,  13  Pet.  26.  But  see  Southern  Development 

99  Mass.  468;  Converse  v.  Blumrick,14  Mich.  Co.  v.  Silva,  12S  U.  S.  247. 

109.  90  Am.  Dec.  230;  Florida  v.  Morrison,  %  ^  ch.  Div.  12;  NcwbigginR  v.  Adam, 

1*r*io^P£-5^'^°'^^*y.i;  ^i?y^**' **,^-     34  ch.  div.  582. 

J.  L.  380.  60  Am.   Rep.   482:  Hammond  v. 


Pennock',  61  N.  Y.  146,*  Tayior  v.  Leith,  26 
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C. 

FRAUD. 

§228.     Fraud  Defined. 

Fraud  is  a  false  representation  of  fact,  made  by  the 
party  who  is  charged  with  it,  with  a  knowledge  of  its 
falsehood,  or  in  reckless  disregard  whether  it  be  true 
or  false,  with  the  intention  that  it  shall  be  acted  upon 
by  the  complaining  party,  and  actually  inducing  him  to 
act  upon  it,  to  his  damage.  From  this  definition,  it  is 
necessary  in  order  to  constitute  fraud  that  the  follow- 
ing constituent  elements  shall  be  present,  viz.:  (a)  A 
false  representation,  (b)  A  representation  of  fact. 
(c)  A  representation  made  by  the  party  charged,  (d) 
Knowledge  of  its  falsehood  or  a  reckless  indiflference  in 
the  matter,  (e)  An  intention  that  it  shall  he  acted 
upon  by  the  other  party,  (f )  A  relia/nce  upon  it  by  the 
other  party,     (g)  Damage  to  the  party  deceived. 

(a)  False  Representation. 

•     §229.     By  Act  or  By  Omission. 

A  false  representation  may  be  either  in  making  a 
statement  or  in  concealing  a  fact— for  the  failure  to 
communicate  facts  which  one  person  is  bound  to  com- 
municate to  another  is  a  representation  that  those  facts 
do  not  exist.^  The  question  then  arises  when  does  this 
duty  to  communicate  arise  and  when  is  concealment  as 
much  of  a  representation  as  a  positive  statement 

§230.    Making  False  Statements. 

A  false  statement  made  by  one  party  to  an  agreement 
by  reason  of  which  the  other  is  induced  to  enter  into  it 
is  a  fraud  entitling  him  to  avoid  the  contract.^ 

iStewart  V.Wyoming  Ranch  Co.,  128  U.  iWalker  v.   Dunlop,   5  Hayw.  (Tenn.) 

S.  388.  871,   9  Am  Dec.  787;  Bean  v.  Hcrrick.  12 
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The  following  are  examples  of  representations  which 
have  been  held  to  establish  fraud  on  the  part  of  the 
vendor  in  a  contract  of  sale — where  he  overstates  the 
amount  of  the  previous  sales  of  a  patented  article  which 
he  is  offering  to  sell  f  where  he  overstates  the  profits  of 
the  business  f  where  he  states  that  the  property  he  is 
Belling  is  free  from  incumbrances  ;*  where  he  states  that 
the  makers  of  a  note  are  "wealthy  and  responsible 
men  ;"*  where  he  states  that  a  farm  yielded  a  certain 
quantity  of  hay  f  where  he  sells  property  when  it  does 
not  really  exist  f  where  he  states  that  railroad  bonds 
are  secured  by  first  mortgage.®  Examples  of  false 
statements*  by  the  buyer  of  property  are  found  in  state- 
ments of  his  credit  and  financial  standing,®  of  his  iden- 
tity and  business  connections,^*^  or  his  presentation  of 
forged  recommendations  to  others,"  and  the  transfer  in 
payment  of  the  price  of  worthless  securities,^^  counter- 
feit money,^*  stolen  goods,*^  or  of  checks  which  will  not 
be  honored  on  account  of  want  of  funds.^* 

§231.    2Vo  General  Duty  to  Disclose  Facts. 

There  is  ordinarily  no  general  duty  on  one  to  disclose 
to  another  facts  with  reference  to  the  agreement  they 

Me.262,28  Am.  Dec.  176;  Campbell  V.  Hill.  v.  Stewart,  21   Minn.  485;    Kirkendall  v. 

man,  15  B.  Mon.  508,   61   Am.   Dec.  195;  Hartsock,  58  Mo.  (App.)  234;  Buge  v.  Shoe 

Pryor  v.   Foster,  180  N.  Y.  171,  89  N.  E.  Co.,  64  Ark.  12,40  S.  W.  Rep.  184;  Bell  v. 

Rep.  125;  Fox  v.  Tarbel,  66  Conn.  397,  34  Hauffman,  9  Colo.  App.  259,  47  Pac.  Rep. 

Atl.  Rep.  101.  1086. 

«Cro88Und  V.  Hail.  88  N.  J.  (Eq.)  Ill;  'ofiarker  v.  Dinsmore,  72  Pa.  St.  427; 

Miller  v.  Barber,  66  N.  Y.  558;  Somers  v.  McCrillis  v.   Allen,  57  Vt.  505;  Aborn  v. 

Richards,  46  Vt.  170.  Merchants*  Despatch  Co.,  186  Mass.  288; 

3Taylor  v.  Saurman,  110  Pa.  St.  8.  Radliffe  v.  DallinRer,  141  Mass    1;  Alex- 

.«r     J      i«T             ^X«r     J  «A«  u  t  u  andcr  V.  Swackhamer,  105  Ind.  81;  Hard- 

4  Ward  V  Wcinan    17  Wend.  193;  Haight  man  v.  Booth,  32  L.  J.  (N.  S.)  Ex.  105. 
V.  Hon,  19  N.  Y.  464;  Mason  v.  Bovet,  1  .,^                w  i  u  o  i-        oi« 
Denio  69.  Mowrey  v.  Walsh,  8  Cow.  288. 

5  AlMander  v.  Dennis,  9  Port.  174.  »«Manning  v.  Albee,  11  Allen,  620. 

•Coon  V.  Atwell,  46  N.  H.  510;  Martin  v.  'L'^'^"*"  ^-  ^JS^S"'  i?i?»*  ^l  ^''**" 

►rdan.  60  Me.  531  Z- ""°>P>»I55:»..'*<^  P?-  St.  212;  Cochran  v. 


Jordan.  00  Me.  531. 


Stewart,  21  Minn.  485;   Harner  y.  Fisher, 


'Wordell  V.  Fosdick,  18  Johns.  825.  ^  Pa.  St.  453,  Wiliiams'v.  Given.  6  Gratt! 

BClark  V.  Edgrar,  84  Mo.  106.  268. 

•Lucky  V.  Roberts,  25  Conn.  486;  Cary  v.  i  «Titcomb  v.  Wood,  88  Me.  668:  Arendale 

Hotailinff,  1   Hill,  811;  Eaton  v.  Avery,  88  v.  Morgan.  6  Sand.  708;  Lee  v.  Portwood, 

N.  Y.  81;  Devoe  v.  Brandt,  53  N.  Y.  462;  41  Miss.  109. 

Gregory  y.Scho«nell,  66  Ind.,  101;  Lyon  V.  isHawsc    v.   Crowe.  Ryan  &  M.  414; 

^".SPj  't^-  '•  ?*•  £*,2^*,^-  ^''u^^-  Hodgson  V.  Barrett,  88  Ohio  St.  63;  Bristol 

V.  Mich.  Barge  Co.,  68  Mich.  164;  Cochran  ^  Wiumore,  1  B.  &  C.  514. 
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are  entering  into.^  Buyer  and  seller  for  example  are 
not  bound  to  tell  each  other  all  they  know  of  the  thing 
which  is  being  sold^  even  though  one  knows  that  if  the 
other  knew  what  he  knew  he  would  not  enter  into  the 
bargain.  The  silence  of  a  seller  when  the  buyer  is  exag- 
gerating the  value  or  quality  of  the  goods  is  not  a  mis- 
representation nor  is  the  seller  obliged  to  point  out  de- 
fects in  them,  or  tell  him  that  they  are  of  a  poorer  qual- 
ity than  he  thinks  they  are.  The  maxim  of  the  law  is 
caveat  emptor.^ 

"The  seller  may  know  of  defects  in  his  goods;  and  yet  If  he  makes 
no  false  representations,  employs  no  artifice  to  conceal  them,  ia 
guilty  of  no  positive  deceit,  and  leaves  the  buyer  to  exercise  his  oynt 
judgment,  skill,  and  experience  upon  the  qualities  of  the  subject  of 
sale,  whatever  ought  to  be  the  effect  upon  the  transaction,  on  moral 
grounds,  of  such  silence,  he  is  not,  according  to  the  cases,  guilty  of 
legal  active  fraud."* 

A  buyer  of  chattels  is  not  obliged  to  disclose  facta 
within  his  knowledge,  which  would  materially  aflFect 
the  negotiation,  as  for  example  facts  which  would  en- 
hance their  value*^  or  facts  which  relate  to  his  own  abil- 
ity to  pay  for  them.® 


iPeek  V.  Gurnev,  L.  R.  6  H.  L.  Gas.  •"77; 
Juzan  V.  Toulmin,  9  Ala.  602,  44  Am.  Dec. 
448;  Kohl  v.  Lindley.  80  111.  195,  89  Am. 
Dec.  294;  Grafifenstein  v.  Bppstein,  28  Kan. 
444,  S8  Am.  Rep.  171:  Mills  v.  Lee,  6  T.  B. 
Mon.  91,  17  Am.  Dec.  118:  Graham  v. 
Meyer,  99  N.  Y.  611,  1  N.  E.  Rep.  145. 

S  West  V.  Anderson,  9  Conn.  107,  21  Am. 
Dec.  787:  Schneider  v.  Heath,  8  Camp.  506; 
Baglehole  v.  Walters,  8  Camp.  154;  Whit- 
ney V.  Boardman,  118  Mass.  247;  Gossler  v. 
Eaule  Suprar  Ref.  Co..  108  Mass.  831;  Oliver 
V.  Oliver,  45  S.  E.  Rep.  288  (Ga.). 

3Ante,  §  68;  Smith  v.  Hughes,  L.  R.  6 
Q.  B.  597;  Hart  v.  Hoicombe.  82  N.  H.  185; 
Tea«cy  v.  Dalton,  8  Allen  880;  Port  v.  Wil- 
liams, 6  Ind.  219;  Brown  v.  Leach,  107 
Mass.  864;  Stephens  v.  Orman,  10  Pla.  0; 
Lew  V.  Grant,  87  Wis.  548;  Dickinson  v. 
Lee,  102  Mass.  659:  Horner  v.  Perkins,  124 
Mass.  81;  Williams  v.  Spurr,  24  Mich.  885. 

4Beninger  v.  Corwln,  24  N.  J.  (L.)  266. 

sLaidlaw  v.  Organ,  2  Wheat.  178;  Smith 
V.  Beatty,  2  Ired.  (Eq.)  456;  Coddington  v. 
Goddard.  82  Mass.  468;  Butler's  Appeal,  26 
Pa.  St.  68;  Kintzing  v.  McElrath,  5  Pa.  St. 
467;  Harris  v.  Tyson,  24  Pa.  St.  847;  Mat- 
thews V.  Bliss,  22  Pick.  48. 
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•Where  a  man  buys  goods  he  either  ex- 
pressly or  impliedly  promises  to  pay  for 
them.  And  a  promise  to  pay  for  goods  by 
a  party  whose  object  is  to  obtain  them  from 
the  owner  with  his  consent  through  the 
form  of  purchase,  when  the  party  knows 
that  he  is  insolvent  and  intends  never  to 
pay  for  them,  is  fraudulent.  Donaldson  v. 
Farwell,  98  U.  S.  631;  Stewart  v.  Emerson, 
68  N.  H.  301:  Jordan  v.  Osgood,  109  Maas. 
457;  Wright  v.  Brown,  67  N.  Y.  1:  Allen  v. 
Hartfield.76ril.  858;  Avers  v.  French,  4t 
Conn.  142;  Shipman  v.  Seymour,  40  Mich. 
274:  Camahan  v.  Bailey,  28  Fed.  Rep.  579: 
Talcott  V.  Henderson,  31  Ohio  St.  162:  Os- 
wego Starch  Co.  v.  Lendrum,  57  Iowa  573, 
42  Am.  Rep.  58;  People  v.  Healey,  188  111. 
9;  Bugg  V.  Shoe  Co.,  64  Ark.  12,  40  S.  W. 
Rep.  184;  Reager  v.  Kendall,  19  Ky.  L.  R. 
27,  89  S.  W.  Rep.  267.  But  this  intention 
must  be  absolute.  It  is  not  fraudulent  it 
the  intention  was  only  not  to  pay  tor  them 
at  the  time  agreed  upon,  but  the  party  hon- 
estly intended  to  pay  for  them  at  tome 
other  time.  Biedault  v.  Wales,  20  Mo.  546; 
Buckley  v.  Aitcher,  21  Barb.  585.  And 
such  fraudulent  intention  must  exist  prior 
to  the  sale.  A  subsequent  change  of  mind 
does  not  avoid  the  sale.  Burrill  v.  Stevens, 
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So  a  purchaser  of  real  property  is  not  obliged  to  dis- 
close a  fact  which,  unknown  to  the  seller,  increases  its 
value,^  as  for  instance  that  there  was,  unknown  to  the 
owner,  a  mine  under  the  land  sold.®  So  one  making  a 
bid  for  a  public  work  was  held  to  be  under  no  obligation 
to  disclose  to  the  city  information  as  to  the  cost,  which 
he  knew  it  did  not  have.® 

§232.     Fiduciary  Relations. 

There  is  a  duty  to  disclose  when  there  is  a  fiduciary 
relation  between  the  parties* 

On  the  ground  of  the  fiduciary  relation  of  persons  en- 
tering into  an  agreement  to  marry,  a  promise  to  marry 
is  voidable  on  the  part  of  the  man  where  he  afterwards 
discovers  that  the  woman  was  loose  and  immoral  in  her 
character,^  or  that  she  concealed  from  him  the  fact  that 
she  had  previously  had  a  bastard  child,*  and  on  the 
part  of  the  woman  where  the  man  had  concealed  the 
fact  that  he  was  a  professional  thief.^ 


78  Me.  W6;  Parker  v.  Byrnes,  1  How.  5«7. 
The  reason  for  the  rule  as  first  given  is 
that  the  promise  to  pay  implies  a  repre- 
senution  by  the  party  that  he  has  confi. 
dence  In  his  ability  to  pay  and  really  in- 
tends to  pay,  and  the  concealment  of  his 
insolvency  with  an  intention  not  to  pay 
rendevn  the  promise  a  fraudulent  misrepre- 
sentation. On  the  other  hand  omission  of 
a  pui^chaser  to  disclose  his  insolvency,  un- 
accompanied with  an  intention  not  to  pay, 
does  not  make  the  promise  to  pay  fraudu- 
lent, for  it  is  often  the  case  that  the  pur- 
chaser relies,  for  his  ability  to  pay.  upon 
his  credit  alone,  and  is  not  disappointed. 
Morrill  v.  Blackman,  42  Conn.  8S4:  Nichols 
V.  Pinner,  18  N.  Y.  996;  Morris  v.  Talcott, 
0e  N.  Y.  100;  Talcott  v.  Henderson,  81  Ohio 
St  ie3;  Illinois  Leather  Co.  v.  Flynn,  108 
Mich.  01,  69  N.  W.  Rep.  620.  And  while  a 
man  is  really  strufirglinflr  against  adversity, 
with  an  hoisest  intent  to  retrieve  his  for- 
tunes, he  may  make  a  valid  purchase  on 
credit,  although  he  does  not  disclose  the 
extent  of  his  embarrassments,  for  in  such  a 
case  there  is  wantinsr  the  fraudulent  desigrn 
never  to  pay.  Heoshaw  v.  Bryant,  4  Scam. 
97;  Patton  v.  Campbell,  70  111.  72. 


'Fox  v.Mackreth,  post;  Harris  v.  Tyson, 
34  Pa.  St.  847.  64  Am.  Dec.  661;  Laidlaw  v. 
Orffan,  2  Wheat.  178;  Mactier  v.  Frith,  6 
Wend.  106.  31  Am.  Dec.  268;  N«ill  v.  Sham- 
burg,  188  Pa.  St.  867,  87  Atl.  Rep.  ttfl2. 

8 Fox  V.  Mackreth,  8  Brown  Ch.  480; 
Smith  V.  Beatty.  2  Ired.  (Eq.)  466,  40  Am. 
Dec.  486. 

•McMuller  v.  Hoffman,  75  Fed.  Rep.  647. 

iSee  ante,  $  824;  post.  S  264;  Akers  v. 
Martin,  61  S.  W.  Rep.  466  (Ky.)-  McPhcr- 
son  V.  Watt,  3  App.  Gas.  864:  Bagnall  v. 
Carlton,  6  Ch.  D.  871.  As  to  the  effect  of 
concealment  of  the  value  of  articles  intrust- 
ed to  a  common  carrier,  see  Laws.  Bail.,  $ 
188. 

^Butler  V.  Bischelman,  18  111.  44;  Palmer 
V.  Andrevrs,  7  Wend.  148;  Berry  v.  Bake- 
man,  44  Me.  164;  Bell  v.  Eaton,  88  Ind.  468, 
98  Am.  Dec.  389;  Foster  v.  Hanshett,  8& 
Atl.  Rep.  816  (Vt.).  But  aliter  where  he 
knew  of  her  lewd  character  when  he  made 
the  promise.  Kelly  v.  Highfield,  16  Ore. 
877. 

3 Bell  V.  Baton,  38  Ind.  468,  98  Am.  Dec. 
329. 

«Keycs  v.  Keyes,  26  N.  Y.  (Supp.)  910. 


287 


Digitized  by 


Google 


^  233  THE  CONSENT.  [PART  I. 

§233.     One  Party  Relying  on  Other. 

Not  only  where  the  parties  stand  in  fiduciary  rela- 
tions to  each  other  but  likewise  when  one  of  them 
knows  that  the  other  is  relying  upon  him  to  tell  him  all 
the  facts  material  to  the  bargain,  the  latter  is  under  a 
duty  to  disclose  to  him  such  facts  and  the  failure  to  do 
so  has  the  same  effect  as  an  actual  representation.^  Thus 
it  is  held  in  a  number  of  cases  that  where  a  landlord 
lets  premises,  having  upon  them  a  nuisance  prejudicial 
to  life  or  health,  it  is  his  duty  to  inform  the  tenant  of 
the  existence  of  the  nuisance^  and  that  if  an  employer 
knows,  when  he  accepts  a  bond  given  to  secure  the  faith- 
ful performance  of  the  duties  of  an  agent,  that  the 
agent  is  a  defaulter,  he  must  not  conceal  the  fact  from 
the  sureties.^ 

A  number  of  American  decisions  extend  this  principle 
to  all  cases  where  the  seller  knows  of  a  material  latent 
defect  or  one  which  an  ordinary  person  by  examination 
would  not  be  likely  or  able  to  discover*  as  for  example 
when  to  the  knowledge  of  the  vendor,  poison  has  been 
spilled  upon  hay,*^  or  animals  are  diseased  to 
his  knowledge,®  or  animals  purchased  for  breed- 
ing purposes  are  known    by    him    to    be    impotent.*^ 

1  Juzan  y.  Toulmin,  9  Ala.  682,  44  Am.  *  Guardian  Ins.Co.  v.  Thompson,  68  Cal. 

Dec.  448;  Mitchell  v.  McDougail,  62  111.  498;  208.                                              i«~  ,  uo  ^-  . 

Beard  v.  Campbell,  2  A.  K.  Marsh.  126,  12  4  Mr  Ariamc  ^  Pot*,  oa  ia«  o«  u.».^» 

Am.  Dec.  862;*^McAdam5  v.  Gates.  24  Mo.  „  p^^itfv   m  N   H  M5»?   ^rn^l  M?.^r 

223;  Manter  v.  Truesdalc,  67  Mo.  App.  436;  JoS^fv  g'lf  Y 'sS?  ^A^nlr  !iJ»u^' 

Dameron  v.Jamison.4  Mo. App.  299;  George  f  °°l*Tiinton'  rA    i5»  r?K^«  c?  S^^  a^^' 

V.  Johnson,'  6  Humph.    36,    44  Am.  D«^.  KL  Um  T*Hw'^n,™r  SiS^^^^'Si 

288;  Rifon  v.  Newberry,  90  Va.  513, 18  S.  E.  ^^'  ^^t}.  SSl*  nVnSr^'^S  M?n.^«miS'  S 

Rep.  916;  Phillips  V.  Fbxall,   L.  R.  7_Q.   B.  A°v   <S    Q^'i.      "^3  Vk^?^^??"*'^^^^? 

666i  Turner  v.  Harvey.   Jacob  169;  ^rown  S'ol'.?^'  TrnfLIi."^!)*'^!^'  ^^?J^\  ^' 

J.  Montgomery.  20  N.^.  287.  75  Am.  Dec.  foXViteVco^v'^^^^^^^^^         li'^'^ii^^ 

,'                   ^             ,^  ^^    ,^  ^^    ,,.  281;  Loewer  v.  Harris.   57  Fed.  Rep.    868. 

«  Caesar  v.  Karutz,  60  N.  Y.  229;  Minor  .  ir,^„^h  „  Vini«^    ino  vro.-    iar 

V.  Sharon.  112  Mass.  477;  Lucas  v.  Caultcr,  *  French  v.  Vtnin^,  102  Mass.  185. 

104   Ind.  81;  Fisher  v.  Lighthall,  4  Mackey  •  Gregsby   v.    Supleton,    94    Mo.    423; 


<D.  C.)  82,  54  Am.  Rep.  258;  Maywood  v.  contra,  in  England,  Hill  v.  Balls,  2  H.  & 
Logan,  78  Mich.  186,  l5  Am.  St.  Rep.  431;  N.  299;  Ward  v.  Hobbs,  8  Q.  B.  Div.  150. 
Meeks  y.  Bowerman,  1  Daly  100;  contra,  7  Maynard  v.  Maynard,  49  Vt.  297. 

in  England,  Keales  v.  Lord  Codagan,  10 
C.  B.  591. 
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These  eases  are  sustainable  on  the  ground  that  when  the 
means  of  information  are  not  equally  accessible  to 
both  parties,  the  one  having  them  must  be  presumed  to 
know  that  the  other  is  relying  upon  him  to  make  no  con- 
cealment of  what  he  cannot  discover,  and  is  well  ex- 
pressed in  a  recent  case  where  an  agreement  was  en- 
tered into  between  the  master  of  a  tug  and  the  master  of 
a  disabled  steamship,  the  former  suppressing  the  fact 
that  the  owners  of  the  steamship  had  already  employed 
another  tug  to  tow  it  to  port.  In  setting  aside  the 
agreement,  the  court  says: 

''The  case  of  information  possessed  by  one  party  and  absolutely 
unobtainable  by  the  other,  though  of  rarer  occurrence,  is  one  in 
which  the  enforcement  of  the  rule  of  good  faith  is  fully  as  imper- 
ative  It  is  perhaps  not  properly  an  exception  to  the 

doctrine  of  caveat  emptor^  but  rather  a  case  outside  of  its  terms. 
The  purchaser  can  not  look  out  for  what  he  can  not  have  knowledge 
of.  .  .  .  Under  this  exception,  more  logically  than  under  that  of 
special  confidence,  where  it  is  generally  placed  in  the  text-books, 
comes  the  obligation  of  one  who  has  manufactured  goods  to  reveal 
to  a  purchaser  any  latent  defect  in  them  known  to  himself,  and  the 
similar  obligation  of  a  vendor  of  real  estate  to  inform  a  vendee  of 
all  incumbrances  placed  by  himself  upon  the  land.  Where  one  party 
to  a  contract  has  information  inaccessible  to  the  other,  neither  of 
the  reasons  assigned  for  the  principle  of  caveat  emptor  applies.  The 
contract  is  not  one  which  should  be  sustained  to  encourage  mercan- 
tile competition  and  diligence;  for,  where  knowledge  can  not  be  ob- 
tained, competition  is  impossible  and  diligence  useless,  there  can  be 
no  vigilance  to  be  rewarded  or  sloth  to  be  discouraged."" 

§234.    Active  Concealment— Misleading  Statements 

The  active  concealment  of  a  fact  has  the  same  eflfect 
as  false  representation.^     By  an  active  concealment  is 

»  The  Clandeboye,  70  Fed.  Rep.  686;  and  v.  Schultinff,  75  N.  Y.  68;  Smith  ▼.  Coun- 

«ec  Witherwax  v.  Riddle,  121  111.   140,  18  tryman,  80  N.  Y.  666;  Howard  v.  Gould, 

N.  E.  Rep.  646.  28  Vt.  628;  Hadley  v.  Clinton  Co.,  18  Ohio 

1  Turner  v.  Harvey,  Jacob  178;  Boewell  Su  608;  Beard  v.  ^"npbeU  2  A.  K- MimA, 

V.  Coak8,27  Ch.  Dlv.494.  11  App.    Gas.  }«5,  '^Am  D«:.  »©;  H«iks  v.  McKee,   2 

«88;  GUbm  V.  Bndean,  0  Ch.  Dfv.    269:  Litt.  227, 18  Am.  Dec.  266. 
Prescott  v.Wrijfht,  4  Gray  461;  Dambmann 
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§  234  THE  CONSENT.  [PART  I. 

meant  a  representation  true  as  far  as  it  goes,  but  ac- 
companied with  such  a  suppression  of  facts  as  makes  it 
convey  a  misleading  impression,  for  in  this  case  the 
non-disclosure  has  the  effect  of  impliedly  representing 
that  the  fact  concealed  does  not  exist,  or  of  rendering 
the  facts  disclosed  absolutely  faJse.^ 

"Supposing  you  state  a  thing  partially,  you  may  make  as  false 
a  statement  as  much  as  If  you  misstated  It  altogether.  Every  word 
may  be  true,  but  If  you  leave  out  something  which  qualifies  it»  you 
may  make  a  false  statement.  For  instance,  If  pretending  to  set 
out  the  report  of  a  surveyor,  you  set  out  two  passages  In  his  report* 
and  leave  out  a  third  passage  which  qualifies  them,  that  is  an  actual 
misstatement."* 

Thus  where  a  woman  told  a  man  that  she  had  ob- 
tained a  divorce  from  her  former  husband  but  failed 
to  say  that  he  had  also,  on  his  cross-bill  obtained 
a  divorce  from  her,  it  was  held  that  there  was 
such  a  fraud  as  would  justify  him  in  refusing  to  carry 
out  his  agreement  to  marry  her.*  The  same  con- 
clusion was  reached  where  a  purchaser  of  goods  on 
credit,  on  being  questioned  as  to  his  financial  condi- 
tion, stated  his  assets  correctly,  but  did  not  disclose  all 
his  liabilities*  and  where  the  promoter  of  a  corporation 
represented,  as  an  inducement  to  a  subscription  to  the 
capital  stock,  that  a  certain  person  of  reputation  for 
business  sagacity  had  agreed  to  subscribe  for  a  large 
amount  of  the  stock,  without  disclosing  the  fact  that 
the  stock  had  been  given  such  person  as  a  gratuity  for 
the  use  of  his  name.® 


«  Peek  V.  Gurney,  L.  R.  6  H.  L.  877;  Page 
V.  Parker.  43  N.  H.  863,  80  Am.  Dec.  172; 
Baker  v.  Seahron,  1  Swan  54,  55  Am.  Dec. 
784;  Stewart  v.  Wyoming  Co.,  188  U.  S.388; 
Croyle  v.  Moses,  90  Pa.  St.  250,  85  Am 
Rep.  654;   Lomerson  v.  Johnston,  47  N.  J 


*  Van  Houten  v.  Morse,  162  Mass.  414, 
38  N.  E.  Rep.  706. 

5  Newell  V.  Randall,  32  Minn.  171,19  N. 
W.  Rep.  972,  6  Am.  Rep.  662;  Cbilds  v. 
Merrill,  68  Vt.  463,  22  Atl.  Rep.  626. 


(Eq.)  312,' 20  Atl.  Rep.  676.  '  p  *  ^?J1«|  ^"  ^*°"*^y'  ®^  '*•  ^'  ^^  N-  ^- 

317 James,  L.  T.,  in  Arkwright  v.Newbold,  ^^'   "^* 

Cfh.  Div.  318. 
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CH.  VI.]  THE  CONSENT.  §  236 

§235.     Same — Covering  up. 

In  like  manner  where  one  of  the  parties  draws  the 
other's  attention  from  the  fact  or  covers  it  from  view, 
the  silence  becomes  equivalent  to  a  representation.^ 
Thus  where  a  person  in  order  to  sell  a  log  of  mahogany 
turned  it  over  so  as  to  conceal  a  hole  in  the  under  side 
this  was  held  a  fraud  on  the  buyer^  and  where  a  person 
sold  a  vessel  with  all  faults,  and,  before  the  sale,  had 
taken  her  from  the  ways  on  which  she  lay  and  placed 
her  afloat  in  a  dock  for  the  purpose  of  preventing  an  ex- 
amination of  the  bottom,  which  he  knew  to  be  unsound, 
it  was  held  that  the  buyer  was  entitled  to  avoid  the 
sale.^ 

(b)  Representation  of  Fact. 
§236.     Matters  of  Opinion. 

The  representation  must  be  of  a  matter  of  fact,  for  a 
mere  expression  of  opinion,  which  turns  out  to  be  un- 
founded, will  not  invalidate  a  contract^  An  illustra- 
tion of  the  difference  between  opinion  and  representa- 
tion is  found  in  the  diflFerence  between  the  vendor  of 
property  saying  that  it  is  worth  so  much,  and  his  saying 
that  he  gave  so  much  for  it.  The  first  is  an  opinion 
which  the  buyer  may  adopt  if  he  will,^  the  second  is  an 


>  Bafrehole   v.   Walters,   3   Camp.    164;  138;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  200; 

Maynard  v.  Maynard,  49  Vi.  2^;  Beningcr  Coil  v.  Pittsburgh  Female  College,  40  Pa. 

v.Corwin,  24  N.  J.(L.)  268;  Croyle  v. Moses,  St.  439;  English  v.  Grinstcad,  12  Wash.  ^0, 

90     Pa.    St.    260,  85  Am.  Rep.  064;  Smith  42  Pac.  Rep.  121. 

V.  Countryman,  30  N.  Y.  666;  Roseman  v^  j  Nowlan  v.  Cain,  8  Allen,  268;   Noetiing 

S?"k''S!V  *I^*^-  "*'  Jafkson  V.  Collins,  89  ^,  Wright,  72  111.,  390;  Gordon  v.   Butler. 

Mich.  667;  Savage  y.  Stevens    126  Mass.  ,05  u.  §.  663;  Cagney  v.  Cuson,  77  Ind.  494; 

207;  Smith  v.  Oick,  4  Humph.  186.  eihs  y.  Andrews,  56  N.  Y.  83.  15  Am.  Rep. 

f  Udell  V.  Atherton,  7  H.  A  N.  172,  80  L.  379;  Miller  v.  Young,  86  111.  354;  Hemmer  v. 

J.  Ex.  387.  Cooper,  8  Allen,  834:   Cooper  v.   Lovering, 

•  Schneider  v.  Heath,  3  Camp.  506.  125  7,^?'  "^i, "°^^|'o^'i  '^•,  Connor,  60  Me. 

1  vT                  r^w    ,     «rt  XM     L«   •  o    iif  578,  11  Am.  Rep.  212-  Anderson  v.  McPike. 

o    ^^?15  ""'  ^^^^y^  ^i^^^'oit  ^-^n^-  8«  Mo.  294;    Union  jiat.  Bank  v.   Hunt,  76 

5f.^^.^^iT?S Jdo'n^^'  i^^dtnf^s'^S;  Jl?-  "^'^  ^^*^^'"^^"  "  ^^^^"'  ""  '"^^ 
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assertion  of  fact  which,  if  false  to  the  knowledge  of  the 
seller,  is  fraudulent.^  Thus  to  say  that  the  subject-mat- 
ter of  the  sale  was  "good  oil  land''*  or  that  a  pat- 
ent was  a  valuable  or  useful  improvement,^  or  that 
certain  land  was  suitable  for  building  purposes,®  is  not 
fraudulent ;  while  to  say  that  a  business  is  profitable,^ 
or  that  an  old  stock  of  goods  was  "fresh  and  new,''®  or 
that  a  building  is  "fireproof,"®  or  that  a  furnace  will 
heat  a  house,^^  or  that  a  rival  seller  will  sell  for 
less,  is.^^ 

But  here  as  in  former  cases  where  the  relation  of  the 
parties  is  fiduciary  or  one  is  relying  upon  the  other,  the 
opinion  will  be  treated  as  a  fact. 

"It  is  no  doubt  true  that,  as  between  seller  and  buyer,  statements 
of  value  by  the  former  ought  not  to  be  taken  as  trustworthy  by  the 
latter,  and  that  the  law  will  not  help  a  purchaser  who  accepts  exag- 
gerated or  false  statements  of  value  made  by  a  vendor;  but  this  rule 
does  not  hold  good  where  a  confidential  relation  exists  between  the 
parties,  or  where  one  of  the  parties  professes  to  have  special  knowlr 
edge  of  the  value  of  the  property,  and  of  which  the  other,  being 
ignorant,  to  the  knowledge  of  the  former,  trusts  to  his  good  faith. 
In  both  of  these  cases  representations  of  value  may  be  treated  as  rep- 
resentations of  fact."" 

§237.     Commenddtory  Expressions — Puffing. 

Commendatory  expressions,  such  as  men  habitually 
use  in  order  to  induce  others  to  enter  into  a  bargain, 

•  Harvey  v.  YounR,  YcW.  20;  Lindsay  dell  v.  Scott,  70  Gal.  614,  11  Pac.  Rep.  779. 
Pet.  Co.  V.  Hurd,  L.  R.  6  C.  P.  2«j  Ives  v.  7Ticdeinan  on  Sales,  citing  Cnieas  v. 
^ll^^lSi  S?"°-  ^  Somcre  v.  R'charfs,  Pesslcr,  39  Gal.  886:  Somcrs  v?Richards,  46 
46Vt.l70:Simary.CMaday,5JN.Y.298;  vt.  170;  MiUer  v.  Barber,  06  N.  Y.  558; 
Chrysler  v.  Canaday.  90  N.  V.  m,  4«  Am.  Crossland  v.  Hall,  88  N.  J.  (Eq.)  111. 

Rep.  166:  Teachout    v.    Van    Hoescn,  76  i „^u^„  „  r..iii«-    ^  msm,  iw?.  Cr««^ 

Iowa,  lli,  40  N.  W.    Rep.  96;  Burns  v.  „  VjfJ^"*^- SSl"  pl^^'JS^'*' "  '  ^^^'^ 

Schnillbacher.  168  111.  sS,  46  N.  B.  Rep.  v-  Griffith,  97  Fed.  Rep.  854. 

SS7.    But  see  Mackenzie  v.  Seeberger,  76  sHickey  v.  Menell,  102  N.  Y.  824,  56  Am. 

Fed.  Rep.  108.  Rep.  884. 

4 Watts  V.  Cummins,   59  Pa.  St.  84;  Dim-  i  opryor  v.  Foster,  180  N.  Y.  171,  29  N.  E. 

mockv.  Hallett,  L.  R.  2  Ch.  21-  Lee  v.  Rep.  IM. 

McClelUnd.  120  Cal.  147.  58  Pac.  Rep.  300.  1 1 Smith  v.  Smith.  166  Pa.  St.,  663. 81  Atl. 

sBain  v.  Wiley,  107  AU.  228,  18  South.  Rep.  844. 

Rep.  217.  IS  Baun  v.  Holton,  4  Colo.  App.  606,  36 

•  Wren  v.  Moncure,  96  Va.  869,  28  S.  E.  Pac.  Rep.  154. 
Rep.  688:  Lake  v.  Tyree,  90  Va.  719;  Ren- 
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are  not  dealt  with  as  serious  representations  of  fact  A 
certain  latitude  is  allowed  a  man  who  wants  to  gain 
a  purchaser.^ 

§238.     Matters  of  Intention  or  Expectation. 

An  expression  of  intention  or  expectation  is  not  a 
statement  of  fact  ;^  therefore  false  promises  of  the  ven- 
dor to  do  something  in  the  future  for  the  vendee  as  well 
as  false  representations  as  to  what  he  intends  to  do  in 
making  improvements  in  the  neighborhood  or  as  to 
what  the  vendee  could  do  with  the  property  do  not  con- 
stitute fraud.^  But  when  it  is  clear  that  the  statement 
of  intention  was  absolutely  false  at  the  time  it  was 
made,  then  it  is  treated  like  any  other  statement  of  fact, 
the  distinction  being  made  between  a  representation 
which  the  party  intends  to  perform  and  one  which  he 
intends  to  break.  In  Edington  v.  Fitzmanirice^  the 
directors  of  a  company  in  a  prospectus  inviting  sub- 
scriptions for  debentures  to  be  issued  by  the  company, 
falsely  stated  that  the  objects  of  the  issue  were  to  com- 
plete alterations  in  the  buildings  of  the  company,  to 
purchase  horses  and  vans,  and  to  develop  the  trade  of 
the  company,  when  the  real  object  was  to  raise  money 
to  pay  off  pressing  liabilities.     Said  the  court: 

"It  was  argued  that  this  was  only  the  statement  of  an  intention, 
and  that  the  mere  fact  that  an  intention  was  not  carried  into  effect 
could  not  make  the  defendants  liable  to  the  plaintiff.  I  agree  that 
it  was  a  statement  of  intention,  but  it  is  nevertheless  a  statement  of 

iTiedetnan  Sales,  S  166.  S  Dawe  v.  Morris,  149  Mass.  188.  81  N.  E. 

1  People      V.      Healcy.       128     111.     «•  Rep.  818;  Smith  v.  SinithM68  Pa.St.565.  31 

15  Am.  St.  Rep.  90;  Southern  Development  AU-  R«P,-  %*:  S^«>^°"  v.  Davidson,  86  Wis. 

Co.  V.  Silva.  1&  U.  S.  847;  Gordon  v.  But-  J38,  'X^N  .^'^Sgv?*''  ^^  Ji^ *">  Scott 

:cr,  105  U.  ^.  663:    Sawyer  v.  Prickctt,  19  f  °- .^^UHm^^*®!^*  ^-  ^^P- *S^'  Gape  v. 

Wall.  146;  Ellis  v.  Andrews,  66  N.  Y.  88,  43  Lewis,  68  M.  404;  Lambert  v.  ChrystarCo^ 

Am.  Rep.  166:  Chrysler  v.  <!:anaday,  90  N.  ^  S.  E.  Rep.  462;  Huber  v.Gu«renheim,  89 

Y.272:Mooney  v.   Miller,  102  Mass.  207;  ?^',5f?^^^i.  L»vermore  v.  Middlcsboro 

Warren  v.  Doollttle,  61  ill.  171;  Tuck  v.  Co.,  106  Ky.  140,  50  S.  W.  Rep.  6. 

Downing,  76  111.  71.  •  29  Ch.  Div.  469:  Old  Colony  Trust  Co. 

V.  Dubuque  Light  Co.,  89  Fed.  Rep.  794. 
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fact A  mere  suggestion  of    possible    purposes    to 

which  a  portion  of  the  money  might  be  applied  would  not  have 
formed  a  basis  for  an  action  of  deceit  There  must  be  a  misstate- 
ment of  an  existing  fact;  but  the  state  of  a  man's  mind  is  as  much 
a  fact  as  the  state  of  his  digestion.  It  is  true  that  it  is  very  diffi- 
cult to  prove  what  the  state  of  a  man's  mind  at  a  particular  time 
is,  but  if  it  can  be  ascertained  it  is  as  much  a  fact  as  anything  else. 
A  misrepresentation  as  to  the  state  of  a  man's  mind  is,  therefore, 
a  misstatement  of  fact." 

So  a  statement  in  an  application  for  an  insurance  on 
a  house,  that  the  house  is  unoccupied,  but  is  to  be  occu- 
pied by  a  tenant,  is  not  a  warranty  either  that  the  house 
will  remain  occupied  or  that  it  will  be  occupied  by  a 
tenant.*  So  a  policy  is  not  avoided  by  the  fact  that  a 
quantity  of  rags  was  in  the  premises  insured  at  the  time 
of  the  fire,  where  the  applicant  represented  that  no  rags 
were  kept  in  or  near  the  premises,  it  not  appearing  that 
the  representation  was  untrue  when  made.* 

§239.    Matters  of  Law. 

False  representations  of  law  or  of  the  legal  effect  of 
a  contract  will  not  sustain  an  action  of  deceit  or  justify 
a  court  in  rescinding  a  contract,  except  where  some  re- 
lation of  confidence  and  trust  exists  between  the  par- 
ties, or  where  one,  by  reason  of  his  ignorance  or  unfa- 
miliarity  with  business,  was  compelled  to  rely  and  does 
rely  on  the  superior  knowledge  of  the  other.^  But  a 
statement  of  fact  which  involves  a  conclusion  of  law  is 
a  statement  of  fact.^ 

"A  misrepresentation  of  law  is  this:  when  you  state  the  facts,  and 
state  a  conclusion  of  law«  so  as  to  distinguish  between  facts  and 

♦  Hughes  V.  Ins.Co.,  27  Conn.  10;  O'Neill  Georgia  Ins.  Co.  v.  Warton,  118  Ala.  479. 

V.  Ins.  Co.,  3  N.  Y.,  122;  Herrick  v.  Ins.  22  South.  Rep.  289;  Berry  v.  Whitney,  40 

Co.,  48  M.  E.  658,  77  Am.  Dec.  244;  Hough  Mich.  71;  Ross  v.  Drinkerd,  35  Ala.  484; 

V.  Ins.  Co.,  29  Conn.  10,  78  Am.  Dec.  681.  Lamb  v.  Lamb,  130  Ind.  273,  276,  80  N.  E. 

sGouldv.  Ins.  Co.,  47  Me.  408,  74  Am.  gfP-  S«.  ^  Am.  St.    Rep.  227;  Kline  v. 

£)ec  495  Khne,  87   Pa.  St.  120,  98  Am.  Dec.  206; 

iPlatt  V.  Scott,  6  Blackf.  889.89  Am.  Dec.  67rHavUand%%irieiS^?fl   N^^'^'^S 

436;  Fish  V.  Cleland.  33  111.,  238;   Dillman  N  E  Reo  958      ^'"*'"'  "^   ^'  ^'^^^ 

V.  Nadlehoffer  119111.607;  Upton  v.  Trib-  IwVk                 «/  ,•    ^^  xm         «<»«    .- 

ilcock,  91  U.  S.  46;  Mooreland  v.  Atchison,  Ki^°i^**'^,«if  ^n  ^*^'  ^^  ^®**/  ^/  ^" 

19  Tex.  808;  Simms  v.   Ferrel,  46  Ga.  685;  JL^i^«P-  ^??'.  ^"•'"f  JL'  ^^"f«.'^  ^"'• 
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law.  The  man  who  knows  the  facts  Is  taken  to  know  the  law;  bnt 
when  you  state  that  as  a  fact  which  no  doubt  involves,  as  most  facts 
do,  a  conclusion  of  law,  that  is  still  a  statement  of  fact  and  not  a 
statement  of  law.  Suppose  a  man  is  asked  by  a  tradesman  whether 
he  can  give  credit  to  a  lady,  and  the  answer  is,  Ton  may,  she  is  a 
single  woman  of  large  fortune.'  It  turns  out  that  the  man  who  gave 
that  answer  knew  that  the  lady  had  gone  through  the  ceremony  of 
marriage  with  a  man  who  was  believed  to  be  a  married  man,  and 
that  she  had  been  advised  that  that  marriage  ceremony  was  null  and 
void,  though  it  had  not  been  declared  so  by  any  court,  and  it  after- 
wards turned  out  that  they  were  all  mistaken,  that  the  first  marriage 
of  the  man  was  void,  so  that  the  lady  was  married.  He  does  not  tell 
the  tradesman  all  these  facts,  but  states  that  she  is  single.  That  is 
a  statement  of  fact.  If  he  had  told  him  the  whole  story,  and  all  the 
facs,  and  said,  'Now,  you  see,  the  lady  is  single,'  that  would  have 
been  a  misrepresentation  of  law.  But  the  single  fact  he  states,  that 
the  lady  is  unmarried,  is  a  statement  of  fact,  neither  more  nor  less; 
and  it  is  not  the  less  a  statement  of  fact,  that  in  order  to  arrive  at 
it  you  must  know  more  or  less  of  the  law."* 

A  representation  as  to  a  private  act  or  a  statute  of 
another  state  is  a  representation  of  fact.* 

(c)  By  Party  Charged. 

§240.     Fraud  of  Third  Party. 

The  representation  must  have  been  made  by  the  party 
to  the  agreement  or  by  his  agent  or  with  his  connivance 
or  consent^  for  an  agreement  is  not  affected  by  the  fraud 
of  a  third  person  in  which  the  other  party  was  not  im- 
plicated.^ "There  is  no  case  in  which  a  fraud  intended 
by  one  man  shall  overturn  a  fair  and  bona  fide  contract 
between  two  others.'^^ 


•Jessel,    M.  R.,  in  Eajfiesfield  v.  Lon-  ster  v.  Wilshusen,  86  N.  Y.  (Supp.)  1088; 

donderrjr,  4  Ch.  Div.  683.  Kujek  v.  Goldman,  150  N.   Y.,  176.    Sec 

4  Laws.    Pres.    Ev.    Rule   2;    Wood    v.  Brett  v.  Cooncy,  68  Atl.  Rep.  788. 

Roeder,  50  Neb.  476,  70  N.  W.  Rep.  2i;  SAdams  v.  Soule,  83  Vt.  688;  Kenner  v. 

Bethell  v.  Bethell,  9S  Ind  818.  Harding,  85  111.  S04;  Witherwax  v.  Riddle, 

'  Slim  V.  Croucher,  2  Giflf.  37;  Rawlins  v.  }2J  i"- JJO- 13  N    ^    Rjp    645:  Brooks  v. 

Wickham,  8  De  G.   &  J.  804;   Briggs  v.  ^^^^*  135  N.  Y.  668.  82  N.  E.  Rep.  230. 

Dunne,  168  111.  226,  48  N.  E.  Rep.  48;  For-  •  Master  v.  Miller,  4  T.  R.  387. 
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(d)  Knowledge  of  Falsehood. 

§241.     Representation  Believed  to  he  True. 

A  representation  made  with  a  belief  in  its  truth, 
though  not  true  in  point  of  fact,  is  not  a  legal  fraud,* 
though  aB  we  have  seen  if  it  is  of  a  material  fact,  and  in- 
duces the  contract  by  one  relying  on  it,  it  is,  even  when 
innocently  made,  a  good  ground  for  setting  aside  the 
contract  in  equity  or  refusing  specific  performance.^ 

§242.  Representation  Known  to  Be  False. 
• 
If  a  representation  is  made  with  knowledge  that  it  is 
false  it  is  always  fraudulent  and  it  is  not  at  all  essen- 
tial that  the  party  making  it  had  any  bad  intent  or  in- 
tended to  cheat.*  In  Polhill  v.  Waiter,^  the  defendant 
accepted  a  bill  of  exchange  drawn  on  another  person 
representing  that  he  had  authority  from  the  other  to  ac- 
cept, and  honestly  believing  that  his  act  would  be  rati- 
fied and  the  bill  paid  by  him.  The  bill  was  not  paid  and 
an  endorsee  for  value,  who  had  relied  on  his  representa- 
tion, was  held  to  be  entitled  to  sue  him  in  an  action  of 
deceit.     The  court  saying: 

''If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and,  there- 
by, in  substance,  represented  that  he  had  authority  from  the  drawee 
to  make  it,  knew  that  he  had  no  such  authority  (and  upon  the  evi- 
dence there  can  be  no  doubt  that  he  did),  the  representation  was 
untrue  to  his  knowledge,  and  we  think  that  an  action  will  lie  against 
him  by  the  plaintiff  for  the  damage  sustained  in  consequence,  if 
the  defendant,  had  had  good  reason  to  believe  his  representation  to 


Ormrod  V.  Huth,  UJVf .&  W.  664;  Evaos  >  Ante,  i  287. 

Ashton.ll  1  Morris  v.  Posncr,  111  la.  885,  63  N.  W. 

Rep.  766;  Peck  v.  Gumey,  L.  R.  6  H.  L. 


V.  Collins,  6  Q.  B.SM;  Taylor  v.  Ashton,ll 
Mees.  &  W.  401;    Rawlings  v.  Bell,  I  C.  B. 


m ;  Shrewsbury  v.Blount,  2  Man.*  G.475;       409.  Foster  v.  Charles,  6  Bing.  876. 
Cowley  V.  Smith,  46  N.  J.  L.  380;  Wakeman  .ouAA^it^ 

V.  Dalley.  51  N.  Y.  27;  Griswold  v.  Sabin.  «  3  B.  S  Ad.  114. 

51  N.  H.  167,  12  Am.  Rep.  76;  Mamlock  v. 
Fairbanks,  46  Wis.  415,  32  Am.   Rep.  716. 
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be  true,  as,  for  InstaDce,  if  he  had  acted  upon  a  power  of  attorney 
which  he  supposed  to  be  genuine,  but  which  was,  in  fact,  a  forgery, 
he  would  have  incurred  no  liability,  for  he  would  have  made  no 
statement  which  he  knew  to  be  false:  a  case  very  different  from  the 
present,  in  which  it  is  clear  that  he  stated  what  he  knew  to  be  un- 
true, though  with  no  corrupt  motive." 

§243.     Representation  Not  Known  or  Believed   to  he 

True, 

Where  persons  take  upon  themselves  to  make  asser- 
tions as  to  which  they  are  ignorant  whether  they  are 
true  or  untrue,  they  are  as  responsible  as  if  they  had 
asserted  that  which  they  knew  to  be  untrue.  Whether 
a  party  misrepresenting  a  fact  knew  it  to  be  false,  or 
made  the  assertion  without  knowing  whether  it  was 
true  or  false,  is  wholly  immaterial ;  for  the  affirmation 
of  what  one  does  not  know  or  believe  to  be  true  is  as 
unjustifiable  as  the  affirmation  of  what  he  knows  to  be 
false.* 

§244.    Belief  Based  on  Unreasonable  Grounds. 

If  the  representation  is  believed  in,  it  does  not 
make  it  fraudulent  that  it  is  not  founded  on  reasonable 
grounds.  But  the  absence  of  reasonable  grounds  for  the 
belief  may  be  some  proof  that  the  belief  was  not  hon- 
estly entertained.* 

'  DoDaldson  v.  Young,  Meigs.  156:  Alva-  Rep.  616;  Krause  v.Busacker,  106  Wis.  'WO, 

rex  V.  BraDnan.  7  Gal.  608,  68  Am.  Dec.»74;  81  N.  W.  Rep.  406;  Nauman  v.  Oberle,  90 

Frenzcl  v.  Miller,  37  Ind.  1, 10  Am.  Rep.  Mo.  666;  Rinff  v.  Vogel  Paint  Co.,  44  Mo. 

62;  Smith  v.  Richards,  18  Pet.  26;  Foster  v.  ^App.)  Ill;  Wilcox  v.  la.  Univ.,  32  la.  867; 

Kennedy.  88  Ala.  860,  81  Am.  £>ec.&6;  Haz-  School  Directors  v.  Boomhour,  88  111.  17; 

ard  V.  Irwin.  18  Pick.  96;  Bennett  v.  Jud-  WoodnifiE  v.  Saul,  70  Ga.  271;  Wickham  v. 

son.  21  N.  Y.  288:  Hubbard  v.  Briggs,  81  Grant,28Kan.  617;  Chatham  Furnace  Co.v. 

N.  Y.  618,  640;  Mitchell  v.  Zimmerman.  4  Moffatt,  147  Mass.   408;  Lynd  v.  Mercan- 

Tex.  75,  61  Am.  Dec.  717;  Ruff  v.  Janett,  94  tile  Trust  Co.,  18  Fed.  Rep.  486;  Haven  v. 

111.  475;  Cabot  V.Christie.  42  Vt.  121:  Coop-  Neal,  48   Minn.  316:   Dulaney  v.  Rogers, 

er  V.  Schlessinger,  111  U.  S.  148;  Cole  v.  64  Mo.201;  Rawlins  v.  Wickham,  3  DcG.  & 

Cassid V.  188  Mass.  487*  Walsh  v.  Morse,  80  J.  901.      • 

Mo.  S^:  Caldwell  v.  Henry,   76  Mo.  264;  i  Lord  v.Goddard,18How.l98;  Lamber- 

Johnson  V.  BerneVjO  111.  App.  64;  Stone  v.  ton  v.  Dunham,  166  ^.  St.  129,  30  Atl.  Rep. 

£°T?",jJ^  £**.^?-,  8W;  Marsh  v.  Falker,  40  716;  McKem  v.  Ferguson,  47  la.  686;  Salii- 
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This  principle  is  well  stated  by  the  House  of  Lords  in 
the  leaxling  English  case  thus: 

"In  my  opinion  making  a  false  statement  through  want  of  care 
falls  far  short  of,  and  is  a  very  different  thing  from,  fraud,  and  the 
same  may  be  said  of  a  false  representation  honestly  believed,  though 
on  insufficient  grounds.  ...  At  the  same  time,  I  desire  to  say 
distinctly  that  when  a  false  statement  has  been  made,  the  questions 
whether  there  were  reasonable  grounds  for  belieTlng  it,  and  what 
were  the  means  of  knowledge  in  the  possession  of  the  person  mak- 
ing it,  are  most  weighty  matters  for  consideration.  The  ground  upon 
which  an  alleged  belief  was  founded  is  a  most  important  test  of  its 
reality.  I  can  conceive  many  cases  where  the  fact  that  an  alleged 
belief  was  destitute  of  all  reasonable  foundation  would  suffice  of 
itself  to  convince  the  court  that  it  was  not  really  entertained,  and 
that  the  representation  was  a  fraudulent  one."* 


§245.    Representation  Subsequently  False  or  True. 

A  representation  not  known  to  be  false  when  made, 
but  discovered  to  be  false  before  the  contract  induced 
by  it  is  sought  to  be  enforced,  is  fraudulent^ 

Thus  it  was  held  that  concealment  by  the  owner  of  a 
business  enterprise  of  a  decline  in  its  profits  between 
the  date  of  his  agreement  to  sell  and  the  signing  of  the 
contract  of  sale  was  actionable,  when  the  purchaser 
had  no  opportunity  of  discovering  the  decline,  and  had 
agreed  to  buy  on  the  faith  of  representations  as  to  the 
prior  rate  of  profit,  telling  the  seller  that  he  would  not 
buy  if  there  had  been  a  decline.^ 


Taylor,  89  Me.  608,  60  Am.  Dec.  607:  Peiti-  Cowley  v.  Smyth,  46  N.  J.   L.  880,  50  Am. 

grew  V.  Chellis,  41  N.    H.   95;   Morton    v.  Rep.  482;  Cabot  v.  Christie,  42  Vt.    121,1 

cull,  23  Ark.  289;  Terrell  v.Bennett,  18  Ga.  Am.  Rep.  318;  Montreal  River  Lumber  Co. 

404;  Merwin  v.  Arbwckle,  81  111.  601.  Some  v.  Mihills.  80  Wis.  540,  50  N.  W.  Rep.  507. 
courts  hold,  however,  that  a  positive  state-  j  J  nrA  H^r&rhHi  in  Pi»*ir  w    n*n^    u 

mem  of  a  fact  within  one's  means  of  knowl-  Ann  ra«  sw  ^' 

^ge  implies  that  he   has  knowledge  and  ^^'^    \,'  ,  ^    ^   .. 

that  therefore   the   suiement   if  false  is  „   ?«y°*"  v.  Sprye,  1  De  G.  M.  &  G.  660; 

fraudulent.  Chatham  Furnace  Co.  v.  Moff-  Redgrade  v.  Hurd,  20  Ch.  Div.  18;  Rrown- 

att,  147  Mass.  408, 18  N.  E.  Rep.  168;  Cole  l^«  v.  Campbell,  5  App.  Cas.  960:  Cable  v. 

V.  Cassidy.  138  Mass.  487,  62  Am.  Rep.  284:  J.ns.  Co.,  Ill   Fed.  Rep.  19;  Guilford  v. 

Olcott  V.  Bolton,  60  Neb.  779,    70   N.   W.  School  Tp..  62  N.  B.  Rep.  711  (Ind.). 
Rep.  366;  Raley  V.  Williams,  78   Mo.  310;  «  Loe wen  v.  Harris,  67  Fed.  Rep.  868. 
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(e)     Intention  that  it  be  Acted  Upon. 
§246.    Representation  Made  Without  Such  Intention. 

The  representation  must  be  made  with  the  intention 
that  it  shall  be  acted  on  by  the  injured  party.^  Where 
the  directors  of  a  company  made  false  representations 
in  their  prosi)ectus  asking  for  original  subscriptions  to 
the  stock,  it  was  held  that  their  liability  did  not  extend 
beyond  the  first  applicants,  so  as  to  include  persons  who 
subsequently  purchased  shares  which  came  into  the 
market,  the  ground  of  this  decision  being  that  their  in- 
tention to  deceive  could  not  be  supposed  to  ^xtend  be- 
yond the  first  applicants  for  shares.^ 

But  the  representation  need  not  be  made  directly  to 
the  injured  party  if  it  was  nevertheless  the  intention 
that  it  should  be  acted  upon  by  him.* 

(f)     Must  be  Relied  on. 

§247.    Representation  Must  Have  Induced  Agreement. 

The  person  to  whom  the  representation  is  made  must 
have  been  induced  by  it  to  enter  into  the  agreement;  in 
other  words  he  must  not  have  known  the  truth,  must 
have  believed  the  representation  and  it  must  have  been 
a  material  inducement  to  his  act. 

§248.     Knowledge  of  Untruth. 

A  representation  which  the  other  party  knows  to  be 
untrue  cannot  have  induced  the  contract  and  ought  not 

1  Reese  River  Co.  v.  Smith,  L.  R.  4    H.  46  Fed.  Rep.  781;    Lindauer  v.  Hay,    61  la. 

L.  64;  Davidson  v.  Nichols,  11    Allen  51 4-  G68.  17  N.  W.  Rep.  08;  Buschman  v.  Codd, 

Hunnewell             v.          Duxbury,         164  62  Md.  202;  Vreeland  v.  New  Jersey   Store 

Mass.      286,     28     N.      E.    Rep.         267;  Co.,  29  N.  J.  Eq.  188;  Barnett  v.  Barnett,  88 

Manhattan  Brass  Co.  v.  Refiner.  168  Pa.  St.  Va.  504.  2  S.  E.Rep.  733;  Thorp  v.  Smith,  18 

644,  82  Atl.  Rep.  64;  Merchants^  Nat.  Bk.  v.  Wash.  277, 61  Pac.  Rep.  881. 

Armstrong,  66  Fed   Rep    »82;   Stevens  v.  ,  p^^k  v.  Gumey,  L.  R.  6  H.  L.  877, 410, 

Ludlum.  46  Mmn.  160;  Carter  V.   Harden,  ._               •  •., 

78  Me.  528,  7  Atl.  Rep.  392;  Bank  v  Sowles,  '  See  post,  {  861. 

299 


Digitized  by  VjOOQIC 


§  248  THE  CONSENT.  [PART  I.. 

be  allowed  to  avoid  it.^  So  where  the  means  of  know- 
ledge are  within  his  power  and  close  at  hand  he  will  be 
presumed  to  have  had  such  knowledge  ;*  as  in  an  old 
case  where  a  person  induced  another  to  carry  goods  for 
him  at  so  much  per  hundred-weight,  by  a  false  statement 
of  the  weight  of  the  goods,  this  was  held  no  fraud,  be- 
cause the  carrier  might  have  ascertained  the  correct 
weight  for  himself.^  In  another  case  a  farm  was  sold 
under  the  description  of  being  in  a  "ring-fence."  The 
purchaser  saw  the  farm  before  the  purchase,  had  lived 
in  the  neighborhood,  and  must  have  known  whether  it 
did  lie  in  a  ring-fence  or  not.  It  was  held  that  he  was 
liable  on  the  contract,  notwithstanding  the  farm  was 
so  misdescribed.* 

"Where  the  means  of  knowledge  are  at  hand  and  equally  avail- 
able to  both  parties^  and  the  subject  of  purchase  is  alike  open  to^ 
their  inspection,  if  the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  will  not  be  heard  to  say  that  he  has  been 
deceived  by  the  vendor's  misrepresentations.  If,  having  eyes,  he 
will  not  see  matters  directly  before  them,  where  no  concealment  is. 
made  or  attempted,  he  will  not  be  entitled  to  favorable  consideration 
when  he  complains  that  he  has  suffered  from  his  own  voluntary 
blindness,  and  has  been  misled  by  overoonfldence  in  the  statements 
of  another.  And  the  same  rule  obtains  when  the  complaining  party 
does  not  rely  upon  the  misrepresentations,  but  seeks  from  other  quar- 
ters means  of  verification  of  the  statements  made,  and  acts  upon  the 
information  thus  obtained.'" 

We  have  already  seen  an  application  of  this  principle- 
in  the  rule  that  one  who  can  read  and  signs  a  contract 

^  Anderson  v.  Burnett,  5  How.  (Miss.)  406*.   RoUnd    Lumber  Co.  v.  Ross.  100  Va. 

166,  86  Am.  Dec.  486;  Chrysler  v.  Canaday,  27&,  40  S.  B.  Rep.  988;  Mosher  t.  Post.  89 

90N.  Y.278,   43   Am.    Rep.    186;    Foy    v.  Wis.  602,  62  N.  W.  Rep.616;  Lee  v.  McClel- 

HaufiThton.  88  N.  C.  467;  Kelley  v.  High-  land,  130  Gal.  147,  62  Pac.  Rep.  800;  Moore 

field,  16  Oreg.  977, 14  Pac.  Rep.  744.  v.  Recek,  108  lU.  17,  44  N.  E.  Rep.  866; 

«  Montgomery  V.  Scott,  9  S.  C.  20,  30       g''^^\T-i?*i"!J^°">i;i^5iT/i^' ™f5f''''- 
Am.  Rep.  1;  Poind  v.  Br^wnell,  181  Mass.        Swift.  61  N.  J.  Eq.  405,  27  Atl.  Rep.  470. 
188,  41  Am.  Rep.  216;  Dugan  v.  Cureton,  1  »  Bayley  v.  Merrill,  Cro.  Jac.  886. 

i^Sw?-i^rS*  ?*i-  ^f^^°*2;.o'^J.VK*^'^"^**  *  Dyer  V.  Hargrave,  10  Ves  606. 

2  Bibb  602,  6  Am.  Dec.  642;  Williams  v.  _     '   -  ^,       *   , .   ,     _,       .            ^ 

Hicks,  2  Vt.  88.  19  Am.  Dec.  698;  Foley  v.  *  %'*ti"S*%/***'*'  *"  Slaughter  v.  Ger^ 

Cowgiu,  6  Blackf.  18.  82  Am.    Dec.  49;  «>"»  ^^  Wall.  879. 

McDaniel  v.  Bank.  29  Vt.  280,  70  Am.  Dec. 
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without  reading  it,    cannot   complain   that   the   other 
party  misrepresented  its  contenta® 

But  on  the  other  hand  there  are  cases  holding  that 
where  a  person  in  fact  relies  upon  the  representation,  as 
intended  by  the  party  making  it,  he  may  be  entitled  to 
avoid  the  agreement,  notwithstanding  he  had  the  means 
of  information,  of  which  he  did  not  avail  himself.^  And 
in  general,  where  a  false  representation  is  in  fact  made, 
the  burden  of  proof  lies  upon  the  party  making  it  to 
show  not  only  that  the  other  party  had  the  means  of  in- 
formation, but  that  he  relied  upon  his  own  information 
or  judgment,  and  was  not  in  fact  misled  by  the  repre- 
sentation.® 

§249.     Belief  and  Reliance. 

Such  representations  as  one  obviously  did  not  believe 
in  and  such  false  statements  or  concealments  as  he  did 
not  rely  upon,  are  immaterial.^  Of  the  first  kind  are 
what  is  often  called  "dealers  talk^^  t.  e.,  representations 
amounting  merely  to  commendatory  expressions  or  ex- 
aggerated statements  as  to  value,  prospects,  and  the 
like,  as  where  a  seller  puflfs  up  the  value  and  quality  of 
his  goods,  or  a  man,  to  induce  another  to  contract  with 
him,  holds  out  flattering  prospects  of  gain  and  which 

«  Se«  ante,  $  206.  the  defendant  had  bought  a  cannon  of  the 

7  Dobcll  V.  Stevens,  8  B.  A  C.  828;  Raw-  plaintlflf.     The  cannon  had  a  defect  which 

lina  V.  Wickham.    8  De  Gex  &  J.  804;  Brett  ?»<*«  '^  worthless,  and  the  plantiff  had  en- 

v.VanAuken.WIa.  668.  68  N.  W.  Rep.  deayored  to  conceal  this  defect  by  the  in- 

891:  Lewis  v.  Jewell,  I6t   Mass.  845,  24  N.  acrtion  of  a  metal  plug  in  the  weak  spot  in 

B.  kcp.  68, 81  Am.  St.  Rep.  464;  Jackson  v.  '!?«  8^"-  J^e  defendant  never  inspected 

Collins.  89  Mich.  667;  Shrimpton  v.  Phil  -  i*>«  ff"**;  ^e  accepted  it,  and  upon  using  it 

brick,  58  Minn.  866,  56  N.  W.lfcp.  661 ;  Mosh-  ^o**  «£«  purpose  for  which  he  bought  it  the 

erv.Post,   89  Wis.  608,  68  N.  W.  Rep.  616;  ?""}»"••«';  It  was  held  that  the  attempted 

Wilson  V.  Carpenter.  91  Va.  183.  81  S.  E.  fraud  having  had  no  operation  upon   the 

Rep.  848. 60  Am.  St.  Rep.  884;  Yacoma  v.  mind  of  the  defendant  did  not  exonerate 

Taioma  Light,  etc..  Co  ,  17  Wash.  468,  60  ^im  from  paying  for  the  gun.  "If  the  plug. 

Pac.  Rep.  65;  tottrill  v.  Krum.  100  Mo.  897.  ^Hch  it  was  said  was  put  in  to  concea  the 

18  S  W  Rco  768.  defect,  had  never  been  there,  his  position 

1     '              e  iw      tt  T  J      o         11  io  would  have  been  the  same;  for.  as  he  did 

hZSS^l  'k..^il\>L^.  Sfl-Koil*!'  °°'.  «»?A"«  ^«  iTun  or  form  any  opinion 


HoWook  V.  Burt  «J  t>ick.  646;  Fishback  v.'       as  to  wheoTer  k  ^«  "siundT  iu 'coTdS 
Miller,  15  Nev.  428;  Lewis  v.  Jewell,  ante.       did  not  affect  him." 
*  In  Horsfall  v.  Thomas.  1  H.  &  C.  90, 


did  not  affect  him." 
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are  not  such  statements  as  reasonable  men  are  in  th(' 
habit  of  relying  upon  in  making  up  their  minds  to  en- 
ter into  the  agreement^  So  whenever  a  person  not- 
withstanding the  representation  of  another  relies  upon 
his  own  judgment  of  the  matter  or  the  judgment  of  a 
third  party  or  on  investigation  or  examination  which 
he  has  made  for  himself  and  gives  no  weight  to  the  rep- 
resentation, it  cannot  be  said  that  he  was  injured  by  it 
and  hence  it  is  no  fraud  as  to  him.® 

§250.     As  to  one  of  Several  Matters. 

A  false  representation  as  to  one  of  several  material 
matters  or  a  representation  including  several  matters 
that  is  false  in  one  material  point,  is  sufficient  to  vitiate 
the  whole  agreement.^  The  fraudulent  representation 
need  not  have  been  the  sole  inducement  to  the  making 
of  the  agreement  provided,  but  for  it,  the  agreement 
would  not  have  been  made.^  And  although  the  false 
representation  affects  part  only  of  the  agreement  it  in 
general  vitiates  it  in  toto.^ 

§251.     Materiality. 

The  representation  must  be  material, — that  is,  it  must 
have  been  the  inducement  to  the  making  of  the  agree- 

«  Lockwood  V.  Fitta,  90  Ala.  150, 7  South.  37  Pac.  Rep.  471;  Sheldon  v.  Davidson,  86 

Rep.  467;  Dillman  v.  Nadlehoffcr,  119  III.  Wis.  138,  55  N.  W.  Rep.  161;  Wabc  v.  Rin- 

667,  7  N.  E.  Rep.  88;  Burns  v.  Mahannah,  co,  152  Mo.  322,  25  S.  W.  Rep.  901;  Dady  v. 

39  Kan.  87,  17  Pac.   Pep.    819-  Dcming  v.  Gondii,  163  III.  611,  46  N.  E.  Rep.  824. 

Kimball  V  Bangs,  144  Mass.  821,  11  N.E.  ows  v.  Fernic,  L.  R.  3  Eq.  689,  86  L.  J.  Ch. 

Rep.  118;  Jackson  v.  Collins,  89  Mich.  657;  278                                       h         . 

Southern    Development    Co.  v.  Silva,  126  o  «   «      r        ..  /v^  m  ^^  »>  i         c 

U.  S.  247.  See  ante,  §  287.  *  ^H5/,-./*/I5",\^T"i-  ^?*  "*fi?  l'  If*""; 

•  n               r-         «  T          «/u>  M  A       T^  ens.  J21  III.  186,  11  N.  E.  Rep.  311;  Safford 

Jq^K"^"  I:  ^^^P  ^  ^'*"?;  l^'ii"A"i7^*'*'-  V-  G»-o"^  lao  Mass.  20;  Morgan  v.  Skiddy. 

5^;  Slaughter  v.Gcrspn,13  Wall.  879:  Faun-  gg  n.  y.  J19  p^ck  v.  Derry,  87  Ch.  D.  641 

^0*^°?  ^-^^'f^i"-  *^'  P^'^jS  ^.i^^^^^Sj  Saunders  v.  McClintock,  U  Mo.  App.  216 

S  *JS;  ^'  ^"xr^ri>T\^*'^''5;'M^  Kirkendallv.  Hartsock.58Mo.(App)2d4. 
Mo.  294;  Ring  v.  Vogel  Paint  Co.,  44  Mo.         .  ,  _,,  .       «         «.  ,,     \  ^!tJ 

(App.)  Ill;  dark  v.    Edgar,   84  Mo.   106;         '  L*w8on  Righu,  Rem.  &  Pr.,  §  2866. 
Abelne  Nat.  Bank  v.  Nodine,  26  Ore.  68, 
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ment  and  it  is  not  enough  that  it  may  have  remotely  or 
indirectly  contributed  to  the  transaction,  op  may  have 
supplied  a  motive  to  the  other  party  to  enter  into  it. 
It  must  appear  that  the  contract  would  not  have  been 
made  but  for  it.^  Therefore  the  representation  wa» 
held  immaterial,  where  the  buyer  of  goods,  in  n^otiat- 
ing  the  purchase,  alleged  falsely,  as  the  reason  for  the 
limited  amount  of  his  offer,  that  his  partner  would  not 
consent  to  his  giving  more,^  and  where  upon  the  ne- 
gotiation for  a  loan  of  money,  the  lenders  represented 
that  it  was  lent  by  a  joint-stock  loan  company,  but  in 
fact  it  was  lent  by  themselves  only,  who  called  them- 
selves the  company,  which  did  not  otherwise  exist,  for 
in  the  first  case  the  real  inducement  to  the  seller  was 
the  money  offered  and  in  the  second  the  real  induce- 
ment to  the  borrower  was  the  advance  of  the  money.^ 
And  a  representation,  made  after  a  sale  is  completed 
can  not  aflfect  it* 

(g)  Damage  to  Party  Deceived. 

§252.    Damage  Essential, 

If  the  party  deceived  has  suffered  no  damage  by  the 
misrepresentation  of  the  other,  there  is  no  fraud  which 
will  sustain  an  action  against  the  latter  or  will  entitle 
him  to  avoid  his  agreement.^ 

'  Connersviile  v.  Wadlcigh,  7  Blackf.  102,  » Bomar  v.  Rossar,  131  Ala.  216,  31  South. 

41  Am.  Dec.  214;  Adams  v.  Schiflfer.  11  Colo.  Rep.  130;  London,  etc.,  Ins.  Co.  v.  Liebes, 

15,  17  Pac.  Rep.  21.  7  Am.    St.  Rep.  202;  105  Gal.  203,  88  Pac.  Rep.  691;  Schubart  v. 

Hoist  V.  Stewart,  161  Mass.  516,  87  N.  E.  Chicafiro  Gas  Light,  etc..  Co.,  41   III.  App. 

Rep.  756,  42   Am.  St.    Rep.  442;    Cady  v.  181;  Snvder  v.  Hcgan,  19  Ky.  L.  Rep.  617. 

Walker,  62  Mich.  157,  28  N.  W.  Rep.  805;  40  S.  W.  Rep.  693;  Johnson  v.  Seymour,  7fr 

Powellv.  Adams.  98  Mo.  698,128.  W.  Rep.  Mich.  166,  44  N.   W.   Rep.  344:  Alden  v. 

295;  American  Bldg.,  etc.,  Assn.  v.  Bear,  Wright,  47  Minn.  225,  49  N.  W.   Rep.  767: 

48  Nebr.  455,  67  N.  W.  Rep.  500;   Stone  v.  Lorenzen  v.  Kansas  City  Invest.  Co.,  44 

Robie,  66  Vt.  245,   29  Atl.  Rep.  257;  Shel-  Neb.  99,  62    N.   W.   Rep.    231;  Moore    v. 

don  V.  Davidson,  86  Wis.  188,  55  N.  W.  Rep.  Cross,  87  Tex.  557,  29  S.  W.  Rep.  1061.    See 

161.  an  anomalous  case  in  Connecticut  where 

2  Vernon  v.  Keyes,  12  East.  632.  Jj»e  ?*°l*,*^5  ^*^  ^°"*^  "?'  l""  ^^^  plaintiff 

-^     r-j       rT       irnA  "**'  **>  \n\T6  parties;  and  the  contract  wa& 

«  Green  v.  Gosden,  5  Jur.  1010.  nevertheless  set  aside.    Brett  v.  Cooney,  63 

«  Cady  V.  Walker,  62  Mich    167,  4  Am.  Atl.  Rep.  728. 
St.  Rep.  884. 
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It  is  no  fraud  to  induce  a  debtor  by  a  misrepresenta- 
tion to  pay  his  just  debt.^  And  it  has  been  held  that  a 
sale  could  not  be  avoided  by  the  purchaser  because  of 
the  seller's  false  representation  that  there  was  no  mort- 
gage thereon,  where  the  seller  afterwards  had  the 
mortgage  released.®  So  where  a  company  issued  a  pros- 
pectus falsely  representing  that  more  than  half  the 
capital  had  been  subscribed,  by  which  a  person  was  in- 
duced to  apply  for  shares,  the  representation  not  being 
true  at  the  time  the  prospectus  was  issued,  but  having 
become  true  at  the  time  of  his  application,  there  was  no 
misrepresentation  entitling  him  to  relief.* 

"A  mere  fraudulent  representation  is  not  actionable  per  ae.  If  a 
man  utter  slanderous  words  of  his  neighbor,  the  neighbor  may  have 
his  action,  though  he  be  not  damaged  by  the  words  spoken.  If  a 
man,  upon  a  valuable  consideration,  promise  to  another  that  he  will 
do  any  given  thing,  and  fail  to  perform  his  promise,  an  action  lies 
for  the  breach  of  promise,  though  no  damage  be  done.  Not  so  in  an 
action  for  fraudulent  representations.  In  such  action,  the  plaintiff 
must  not  only  show  that  the  representations  were  made,  and  that 
they  were  false  and  fraudulent,  but  he  must  also  show,  affirmatively, 
that  he  has  been  injured  thereby — that  he  is,  in  some  way,  in  a  worse 
condition  than  he  would  have  been  had  the  words  been  true."* 

(h)     Remedies. 

§253.     Remedies  of  Party  Defrcmded — Election  to 

Affirm. 

On  discovering  the  fraud  an  election  is  given  to  the 
party  defrauded.^  An  agreement  procured  by  fraud 
is  voidable,  not  void,^  and  hence  one  may  affirm  the  con- 
tract and  sue  in  tort  for  such  damages  as  the  fraud  has 
occasioned,  or  set  up  such  damages  as  a  defense  or  by 

«  Marsh  v.  Cook,  88  N.  J.  Eq.  862.  »  Pryor  v.  Foster,  130  N.  Y.  171,  29  N.  E. 

»  Johnson  v.  Seymour,  79  Mich.  166,  44       ^*P*  '*^ 

N.  W.  Rep.  344.  t Smith  v.  Homback^  Litt.  282,  14  Am. 

4Ship  V.  CroMWll,  L.  R.  10  Eq.  78.  £««•  ^^^.^^^SST^i*  ^-  ^^*>fcl  Strobh   896, 

.Ba,?lett  V.  Blain;,  88  111.  24!^  V^k^^^^'h?!''''''  "•*^^^'  ^  **"^ 
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way  of  counterclaim  if  sued  on  the  contract  by  the  other 
party.® 

He  is  not  barred  from  suing  for  the  fraud  because  af- 
ter discovering  the  fraud  he  performed  his  part  of  it 
By  performing  he  ratifies  the  contract  and  can  not  af- 
terwards disaffirm  it;  but  his  right  of  action  for  the 
fraud  remains.*  But  like  any  other  right  this  right  of 
action  may  be  waived.  While  a  party  may  retain  what 
he  received,  stand  to  his  bargain,  and  recover  for  the 
loss  caused  him  by  the  fraud,  yet 

"Where  a  party  with  full  knowledge  of  all  the  material  facts  does 
an  act  which  indicates  his  Intention  to  stand  to  the  contract  and 
waive  all  right  of  action  for  the  fraud,  he  can  not  maintain  an  action 
for  the  original  wrong  practiced  upon  him.  Where  the  affirmance 
of  the  contract  is  equivalent  to  a  ratification,  all  right  of  action  is 

gone It  Is  only  equivalent  to  a  ratification  when  made  with 

full  knowledge  of  the  fraud  and  of  all  material  facts,  and  with  the 
Intention  of  abiding  by  the  contract,  and  waiving  all  right  to  recover 
for  the  deception."* 

A  waiver  does  not  require  a  consideration  to  be  bind- 
ing. It  takes  place  in  consequence  of  laches  or  by  act- 
ing inconsistently  with  the  idea  of  enforcing  a  right.® 


§254.     Rescission  of  Contract. 

Or  the  party  defrauded  may  rescind  the  contract  and 
having  done  so  resist  an  action  brought  upon  it;^  or  re- 

*  Houldsmith  v.  City  of  Glasgow  Bank,  '  Union  Dist.  v.  Boomhour,  88  111.  17; 
5  App.  Gas.  828;  Queen  v.  Saddlers  Co.,  10  Gardner  v.  Lewis,  7  Gill.  877;  Jones  v. 
H.  L.  Gas.  421;  Whitney  v.  Allaire,  1  Hill,  Emery,  40  N.  H.  348;  Mead  v.  Bunn,  32  N. 
484,  1  N.  Y.  806;  Miller  v.  Barber,  66  N.  Y.  Y.  276;  Chieves  v.  Gary,  84  Gratt.  414; 
668;  Cook  v.  Soule,  66  N.  Y.  420.  Harran  v.  Klaus,  79  Wis.  388,  48  N.  W. 

•  Whitney  v.  Allaire.  4  Denio,  551;  Rep.  47».  At  common  Uw  a  person  could 
Parker  v.  Marquis,  64  irfo..  88;  Nauman  v.  "ot  P»ead  fraud  m  an  action  on  an  instru- 
Oberle.  96  Mo.  666;  Pryor  v.  Foster,  180  ™«»t  ««<*««•  "c^^  but  resort  must  have  been 
N.  Y.  171,  29  N.  E.  i^ep.  128.  *«>d  to  a  court  of  equity  to. set  the  deed 

-oTu         «j-i  o«Tj  ot/1  aside.    The  rule  is  changed  in  most  of  the 

5  St.  John  V.  Hendnckson,  81  Ind.  860.  ^^^^^  where  a  plea  of  fraud  to  a  sealed  in- 

eGriffith  y.  Gilliam,  81  Mo.  (App.)  88.  strument  is  good.    See  9  Cyc.  434. 
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sist  specific  performance  when  sought  in  equity;* 
obtain  a  cancellation  of  the  contract  in  equity;^ 
recover  the  property  itself.^ 


or 
or 


§255.     Limits  to  Right  to  Rescind. 

While  a  man  may  keep  the  contract  open  till  he  is 
sued  upon  it,  and  a  plea  of  fraud  then  set  up  is  a  suffi- 
cient rescission  of  the  contract,^  yet  so  long  as  he  keeps 
it  open  he  does  so  at  his  own  risk.  His  right  to  avoid 
it  may  be  lost  either  by  his  accepting  some  benefit  un- 
der the  contract,  or  otherwise  acting  upon  it  after  he 
has  become  aware  of  the  fraud  f  or  by  his  unreasonable 
delay  in  asking  for  equitable  relief  after  he  has  know- 
ledge or  means  of  knowledge  of  the  fraud — ^which  delay 


iMcShane  v.  Hazelhursi,  50  Md.  107; 
Chute  V.  Ouincy,  156  Mass.  189,  80  N.  E. 
Rep.  550:  Friend  v.  Lamb.  162  Pa.  St.  529, 
25  Atl.  Rep.  677;  84  Am.  St.  Rep.  672; 
Hazer  v.  Shindler,  29  Cal.  46;  Downing  v. 
Wherrin.  19  N.  H.  9,  49  Am.  Dec.  189; 
Rucker  v.  Dooley,  49  111.  877,  96  Am.  Dec. 
615;  Holland  t.  Meyer,  11  Md.  186.  60  Am. 
Dec.  195;  Polk  v.  Rose.  25  Md.  153.  89  Am. 
Dec.  778;  Smith  v.  Smith,  23  Wis.  176,  99 
Am.  Dec.  158. 

»  Wilson  V.  Carpenter,  91  Va.,  188,  21  S. 
E.  Rep.  248.  Or  ask  for  reformation. 
Reusing  v.  WfRgers,  99  Iowa,  39,  68  N.  W. 
Rep.  569;  West  v.  West,  96  Iowa.  41,  57  N. 
W.  Rep.  689. 

4Thurston  v.  BIanchard,22  Pick.  18,  88 
Am.  Dec.  700;  Moody  v.  Blake,  117  Mass. 
28, 19  Am.  Rep.  894;  Baker  t.  Dinsmore,  72 
Pa.  St.  427,  18  Am.  Rep.  697;  Gary  v.  Hotal- 
ing,  1  Hill,  811.  37  Am.  Dec.  823;  Sleeper  y. 
Davis,  64  N.  H.  59,  10  Am.  St.  Rep.  877. 
The  vendor  may  reclaim  his  goods  agatn&t 
all  persons  except  bona  fide  purchasers  for* 
value.  Atwood  v.  Dearborn,  1  Allen,  438, 
79  Am.  Dec.  756;  Manninsr  v.  Ablee,  14  Al- 
len. 7,  92  Am.  Dec.  r36;  Farley  v.  Lincoln, 
51  N.  H.  577. 12  Am.  Rep.  182;  Barnard  v. 
Campbell, 58  N.  Y.  73, 17  Am.  Rep.  208. 

*  The  right  for  example  to  rescind  lor 
fraud  is  not  defeated  by  the  vendor's  hav- 
ing obtained  judgment  for  the  j^ice  in  ig- 
norance of  the  fraud.  Kraus  v.  Thompson, 
30  Minn.  64,  44  Am.  Rep.  182. 

^Fleming  v.  Hanley.  ai  R.  I.  Z4X,  43 
Atl.  Rep.  591 ;  Estes  v.  Reynolds,  75  Mo. 
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568;  Dellinger  v.  Gillaspie,  118  N.  C.  737 
24  S.  E.  Rep.  538;  Hutton  v.  Dearing,  42 
W.  Va.  691,  26  S.  E.  Rep.  197  If  he  re- 
scind, he  must  do  so  immediately  upon  the 
discovery  of  the  fraud;  and  if  he  continue 
the  use  and  occupation  of  the  f>roperty  re- 
ceived under  the  contract  he  will  be  deem- 
ed to  have  elected  to  affirm  it.  Strong  v. 
Strong.  102  N.  Y.  60;  Schiffer  v.  Dietz.  88 
N.  Y.  300.  The  vendor  of  goods  on  rescind- 
ing the  sale  for  fraud,  may  maintain  re- 
8 levin  for  them  (Bussing  v.  Rice,  2  Gush. 
);  Bank  v.  Bates,  120  U.  S.  556;  Beebe  v. 
Hatfield,  67  Mo.  App.  600;  Morrow  Shoe 
Mfg.  Co.  V.  New  England  Shoe  Co.,  57 
Fed.  685),  or  he  mav,  where  he  cannot  ob- 
tain complete  relief  in  a  single  action,  ob- 
tain relief  in  equity,  which  will  treat  the 
fraudulent  vendee  as  a  trustee.  Thus  in 
an  action  to  enforce  a  constructive  trust  in 
broom  corn  complained  by  complainant  to 
have  been  sold  and  delivered  under  false 
representations  of  the  buyer,  it  was  alleged 
that  p^rt  of  the  broom  corn  which  had  not 
been  worked  up  by  the  buyer,  had  been 
minffled  with  other  corn,  and  was  difficult 
of  identification;  thatt  the  property  had 
been  twice  sold,  and  the  rights  of  the  al- 
leged purchaser  would  be  the  subject  of  in- 
vestigation; and  that  part  of  the  corn  had 
been  manufactured  and  assigned  to  third 
persons,  who  were  acting  in  collusion  with 
the  alleged  trustees.  Held,  that  plaintiff 
did  not  have  an  adequate  remedy  at  law  by 
an  action  of  replevin,  and  hence  equity 
was  entitled  to  assume  jurisdiction.  Mis- 
souri Broom  Co.  v.  Gymon,  115  Fed.  Rep. 
112. 
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in  equity  is  called  laches  f  or  by  his  being  unable  to  put 
the  other  party  in  his  former  position  ;*  or  by  innocent 
third  parties  acquiring  an  interest  for  value  under  the 
contract.*^ 

§256.     Restoring  the  Consideration. 

It  follows  from  the  rule  that  the  parties  must  be  put 
in  statu  quo  before  the  agreement  may  be  rescinded; 
that  if  the  plaintiff  can  not  return  or  does  not  offer  to 
return  the  consideration  received  he  can  not  have  the 
contract  set  aside  and  this  is  the  doctrine  of  the  com- 
mon law  courts;^  and  hence  a  purchaser  can  not  gen- 
erally have  the  contract  rescinded  where  he  has  con- 
sumed the  goods  either  in  whole  or  in  part.^ 

But  many  of  the  modern  cases  are  to  the  effect  that 
equity  will  rescind  an  agreement  obtained  by  fraud 
without  requiring  an  absolute  return  before  suit 
wherever  such  a  return  w^ould  operate  to  enhance  the 


s  Peterson  v.  R.  Co..  38  Minn.  511;  CIoui?h 
V.  R.  Co.,  L.  R.  7  Ex.  ST);  Lindsey  Pet.  Co. 
V.  Kurd,  L.  R.  5  C.  P.  240;  Gillespie  v. 
Moon,  2  Johns.  Ch.  586.  7  Am.  Dec.  859; 
Collins  T.  Townsend,  6.=)  Cal.  608:  Pence  v. 
Langdon.  99  U.  S.  578;  Bell  v.  Keepers,  39 
Kan.  105;  St  John  v.  Hendrickson,  81  111. 
4S0;  Darmlee  v.  Adolph,  28  Ohio  St.  10; 
Willoughby  V.  MouUon,  47  N.  H.  2«5; 
Whitcomb  v.  Denio,  62  Vt.  382:  Smith's 
Case,  L.  R.  2  Ch.  604;  Brown  v.  Norman, 
66  Mass.  867,  7  Am.  St.  Rep.  663;  Baker  v. 
Lever.  67  N.  Y.  804,  23  Am.  Rep.  117:  Bost- 
wick  V.  Ins.  Co.,  92  N.  W.  Rep.  246  (Wis.). 

♦  Udell  V.  Atherton,  4  L.  T.  (N.  S.)  797; 
Thurston  v.  Blanchard,  22  Pick.  18,  33  Am. 
Dec.  700;  Snow  ▼.  Alley,  144  Mass.  646,  11 
N.  E.  Rep.  764,  60  Am.  Rep.  119j  Youne 
Bros.  Mach.  Co.  v.  Young.  Ill  Mich.  118. 
09  N.  W.  Rep.  252:  Carlton  v.  Halett.  49 
Minn.  308,  51  N.  W.  Rep.  1063:  Esies  v. 
Reynolds.  75  Mo.  563;  Dayton  Bank  v.  Kus- 
woer,  91  Wis.  166,  52  N.  W.  Rep.  848. 

sBabcock  t.  Lawson,  4  Q.  B.  D.  894: 
Scheuer  v.  Goetter,  102  Ala.  313,  14  South. 
Rep,  774;  Moore  v.  Moore,  112  Ind.  149.  n 
N.  E.  Rep.  673,  2  Am.  St.  Rep.  170;  Hoff- 
man V.  Noble.  6  Mete.  68.  39  Am.  Dec.  711; 
Rowley  V.  Bigelow,  12  Pick  307,  28  Am. 
Dec.  607;  Greenville  First  Nat.  Bank  v. 
Cook  Carriage  Co.,  70  Miss.  587,  12  South. 
Rep.  698;  Jones  v.  Christian,  86  Va.  1017, 11 
S.  E.  Rep.  984. 


'  Samples  v.  Guver,  120  Ala.  611 ,  24  South. 
"  IV.  Kieffer,  101  Cal.  264. 

f;   Stodder    v.  Southern 

I.  595,  27  S.  E.  Rep.  174; 
V.  Rosine,   87    111.    10\ 

111.  163;  Citizens  St.   R. 

Ind.  App.   335,48  N.   E. 

am  V.  Dusa.  41  Kan.  229. 

Carneal  v.  May,  2  A.  K. 

.  Dec.  458;  Estabrook  v. 

07:  Evans  v.  Gale,  17  N. 

^^.614;  Dougbten  V.  Cam- 

den  Bldg.,  etc.,  Assn.,  41  N.  J.  Eq.  556.  4 
Atl.  Rep.  479;  Francis  v.  R.  Co.,  108  N.  Y. 
93, 15  N.  E.  Rep.  192;  Friend  Bros.  Cloth- 
ing Co.  v.  Hulbert,  98  Wis.  183,  73  N.  W. 
Rep.  784. 

«  Udell  V.  Atherton.  7  H.  &  N.  172,  4  L. 
T.  Rep.  N.  S.  797;  Clark  v.  Dickson.  E.  B. 
&  E.  148.  But  one  is  not  required  to  return 
a  thing  utterly  worthless  (Bassett  v. Brown, 
106  Ma5s.  561),  as  for  example  a  forged 
note.  Haase  v.  Mitchell,  58  Ind.  213.  So 
where  the  property  is  diminished  in  value 
by  reason  of  the  use.or  has  been  necessarily 
destrojred  or  diminished  in  discovering  the 
fraud,  it  need  not  be  returned.  Goodrich  v. 
Lathrop,94  Cal .56, 29  Pac.  Rep.  829.  28  Am. 
St.  Rep.  91:  Gatling  v.  Newell,  9  Ind.  572; 
Baker  v.  Lever,  67  N.  Y.  304,  23  Am.  Rep. 
117:  Smith  v.  Love,  64  N.  C.  439;  Camp- 
bell Printinsr  Press,  etc.,  Co.  v.  Marsh,  20 
Colo.  22,  86  Pac.  Rep.  799. 
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completeness  of  the  fraud  or  abandon  the  little  indem- 
nity that  already  exists.® 

"It  is  true,  as  a  general  proposition  of  law,  that  one,  who  is  in- 
duced by  fraud  to  enter  into  a  contract  with  another,  most,  within 
a  reasonable  time  after  discovering  the  fraud,  notify  the  other  party 
of  Its  rescission,  and  restore  to  him  whatever  consideration  he  has 
received  under  it  But  he  is  not  bound  to  restore  to  the  other  party 
what  he  has  received  under  it,  where  the  other  party  Is  Indebted  to 
him  in  a  larger  amount/'  * 

§257.     Recapture. 

Without  the  aid  of  the  law,  a  person  defrauded  of 
his  property  may  take  possession  of  it  by  recapture,  if 
he  is  able  to  do  so  without  committing  a  trespass  or 
doing  unnecessary  violence  or  committing  a  breach  of 
the  peace.^ 

D. 

DURESS. 

§258.    Duress  Defined. 

Duress  is  that  degree  of  constraint  or  danger,  either 
actually  inflicted  or  threatened  and  impending,  which 
is  sufficient  in  severity  or  in  apprehension  to  overcome 
the  mind  of  a  person  of  ordinary  firmness.^ 

An  agreement  made  under  duress  is  voidable;*  and 
the  limitations  to  the  right  to  rescind  for  fraud,^  apply 
to  agreements  voidable  for  duress. 

'  O'Brein  v.  R.  Co.,  89  Iowa  644,  57  N.  '  Biown  v.  Pierce,  7  Wall.  905;  Blair  ▼. 

W.  Rep.  426;  Kley  v.  Healy,  127  N.  Y.  665,  Coflfman,  2  Ovart.  176,  6  Am.   Dec.  (»59; 

28  N.  R.  Rep.  593;  AUerton  v.  Allerton.  50  Batavian  Bank  y.  North,  114  Wis.  687,  90 

N.  Y.  670;  Sprine6eld  Ins.  Co.  v.  Hull,  51  N.  W.  Rep.  1016. 

Ohio  St.  270,  37  N.  E.  Rep.  1116.  a  stoffer  v.  Latshaw,  2  Watts,  167.  27 

«  Girard  v.  St.  Louis  Car  Wheel  Co.,  46  Am.  Dec.  297;  Fisher  v.  Shattuck,  17  Pick. 

Mo.  (App.)  106.  252;    Breek    v.    Blanchard,  22  Conn.   303; 

'  Hodedon  V.  Hubbard,  18  Vt.  604,46  Am.  Shcnk  v.  Phelps.  6  111.  (App.)  612. 


Dec.  117.  See  note  to  Van  Wren  v.  Flynn,  «  See  ante,  §  265.  Thus  the  right  to  avoid 
It.  L.  J.     -    "               ^       .         ...       ..  ...  ... 

529,12 
[»,  16  Wr 
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j^cc.  Hi.  occ  noic  lu  van    wren  v.  riynn,  '  :»cc  auic,  y  «oo.    j.nuB  luc  riK^^  ^^  avoia 

21  Cent.  L.  J.  49;  Com.  v.   Donahue,  148  the  agreement  may  be  lost  by  voluntarily 

Mass.  529, 12  Am.  St.  Rep.  591;  Barnes  v.  acting  upon  it  after  the  party  is  free  from 

Martin,  16  Wis.  240,  82  Am.  Dec.  678,  note.  the  duress.  Ormes  v.  Beadel.2  DeG.,  F.  & 
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Duress,  ax^cording  to  the  older  decisions,  is  of  two 
kinds,  viz.:  (1)  Duress  by  imprisonment,  and  (2) 
duress  per  minas.* 

§259.    Duress  of  Imprisonment.  1 

Duress  of  imprisonment  arises  where  a  person  is 
actually  imprisoned  for  an  improper  purpose  without 
just  cause,^  for  a  just  cause  without  lawful  authority ,2 
and  for  a  just  cause  and  under  proper  authority  but 
for  an  improper  purpose.®  Therefore  it  is  only  where 
the  imprisonment  is  with  lawful  authority,  for  a  just 
cause,  and  for  a  proper  purpose,  that  it  can  not  be 
called  duress.*  Imprisonment  is  the  restraint  of  one's 
liberty,  whether  in  prison  or  elsewhere,  for  "every  re- 
straint of  the  liberty  of  a  freeman  is  an  imprisonment, 
although  he  be  not  within  the  walls  of  a  common 
prison."** 

§260.     Duress  Per  Minas — At  Common  Law. 

Duress  per  minas  arises  when  a  person  is  threatened 
with  loss  of  life,  or  with  loss  of  limb,  or  with  mayhem, 
or  with  imprisonment.^ 

J.  883:  Ferrari  v.  Board  of  Health,  24  Fla.  Y.  368, 46  Am.  Rep.  141;  Phelps  v.  Zuschlaj?, 

490.  5  South.  Rep.  1;    Bartle  v.   Brcnieer,  84    Tex.  271;    Pierce    v.    Bfrown,  7  Wall. 

87  Iowa  189;  Sornborger  v.  Sanf ord ,  34  Neb.  205. 

498.  52  N.  W.  Rep.  368;  San  ford  v.  Sorn-  4  Baker  v.  Morton,  12  Wall.  160:  Brown 

borfirer,  28  Neb.  ^.41  N.  W.   Rep    1102.  ^     Pierce,  7  Wall.   215;  Fay  v.    Oatley.  6 

And  the  risrhts  of  third  parties  may  be  sup-  wis.  46;  Bane  v.  Detrick,  62  III.  26;  Waifeins 

crior   Deputy  V.   Stapleford,  IJ  Cal    8(g;  v.Baird,  6  Mass.  606,  4  Am.  Dec.170;  Phelps 

Fairbanks  v.  Snow,  1^  Mass.  153.  13  N.  E.  ^    Zuschlag.    34  Tex.  SH;  Holmes  v.  Hill, 

Reo.  596  1  Am .   St.    Rep.  446;   Thompson  jg  Mo.  159.Thus  it  is  an  abuse  of  criminal 

V.  Niggley,  63  Kan.  664,  85  Pac.  Rep.  290.  process  to  resort  to  it  for  the  purpose  of 

*  Brown  v.  Pierce  7  Wall.  206.  coercing  the  payment  of  a  private  debt  or 

'  Sharon  v.  Gager,  46  Conn.  189:  Schom-  <*«"and.  Banc  v.  Detrick,  62  111.  19;  Shcnk 

mer  v.Farwell.  66  111.  542;  Taylor  v.Jaques.  Y-  ^^f^^^  Ul/??-  ^*.^'  ^^*^*'"  ''•?°'?S: 

106    Mass.   291;    Holbrook    v.  Cooper,  44  IS®' ^„V *  i^  ^'  ^*"'^c  \:  ^**'°°i^JxT^u^ 

Mich.    373,    6    N.  W.  Rep.   380;  Foley    v.  Ma«»- "•  Hullhorst  v.  Scharner.  15  Neb. 

Greene,  14  R.  I.    618,    51    Am.    Rep.  419;  6/;  Schoener  v.  Lissauer,  107  N.  Y.  HI. 
Piccrce  v.  Brown,  TWall.  206.  *  Leake,  Contr.  851. 

2  Cof!elt  V.  Wise,  62  Ind.  451;  Thompson  ^  U.  S.  v.  Huckabee,  16  Wall.  414;  Brown 

V.   Lockwood.    15   Johns.    256;   Brown  v.  v.  Pierce,  7  Wall.  205;  Bane  v.  Detrick,  52 

Pierce,  7  Wall.  205.  111.  19-  Bush  v.  Brown,  49  Ind.  573,  19  Am. 

»  Hatter  v.  Greenlee,  1  Port.  222.  26  Am.  J1*^P;.®,S^' J"i!**°"iJ-  Scharner,  15  Neb. 

Dec.  870:  Watkins  v.  Baird,  6  Mass.  506,  4  57,  17  N.  W.  Rep.  259. 
Am.  Dec.  170;  Guilleaume  v.  Rowe,  94  N. 
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But  a  mere  threat  of  imprisonment  is  not  legal  du- 
ress; there  must  be  a  reasonable  ground  for  apprehen- 
sion that  the  threats  will  be  carried  into  execution,  and 
it  must  also  appear  that  the  threats  operated  upon  the 
mind  of  the  party  so  as  to  overcome  his  will.^  There- 
fore a  threat  to  prosecute  at  some  indefinite  time  in  the 
future  is  not  duress.' 

A  promise  is  not  voidable  for  duress  which  is  made 
in  consideration  of  the  release  of  goods  from  detention. 
Duress  of  or  menace  to  the  person,  it  is  said,  is  a  con- 
straining force,  which  not  only  takes  away  the  free 
agency,  but  may  leave  no  room  for  appeal  to  the  law 
for  a  remedy;  a  man,  therefore,  is  not  bound  by  the 
agreement  which  he  enters  into  under  such  circum- 
stances; but  the  fear  that  goods  may  be  taken  or  in- 
jured does  not  deprive  any  one  of  his  free  agency  who 
possesses  that  ordinary  degree  of  firmness  which  the 
law  requires  all  to  exert.^  This  distinction  is  well  set- 
tled in  the  common  law. 

"This  seeming  anomaly  in  our  law,  where  on  the  same  facts  money 
paid  can  be  recovered,  while  one  who  has  made  a  contract  has  no 
defence  thereto  and  must  perform  the  same,  is  a  striking  illustration 
not  only  of  the  difference  between  legal  and  equitable  principles,  but 
also  of  the  importance  of  keeping  the  distinction  between  law  and 
equity  clearly  in  mind.  The  decision  that  in  a  court  of  law  a  de- 
fendant who  contracted  for  a  consideration  to  pay  money  to  prevent 
the  wrongful  taking  or  detention  of  his  goods  had  no  defence  to  the 
contract,  was  perfectly  sound,  for  the  reason  that  such  acts  did  not 
constitute  duress  at  law,  and  a  common  law  court  had  no  Jurisdic- 
tion over  a  mere  equity  existing  in  favor  of  the  defendant  Nor  was 
this  decision  inconsistent  with  the  ruling  that  money  pa*ld  in  the 

«  Harmon  v.  Harmon,  61  Me.  227«  14  Am.  «Skeate  v.  Benle,  11  Ad.  &  Ell.  t90:  Re 

Rep.  5561    Flanigan  y.    MinneapoHs,    36  Meytr,  106  Fed.  Rep.  826:  McClair  v.  WiU 

Mino.  406.  81  N.  W.  Rep.  359;  Buchanan  v.  son,  18  Colo.  82,   81  Pac.  Rep.  502;  Bane  v. 

Sablein,  9  Mo.  A  pp.  562;  Bodine  v.  Mor-  Detrich,  59  111.  19;  Hazelrigg  v.  Donaldson, 

Iran,  37  N.  T.  Eq.  4iS6:  Dunham  v.  Griswold,  2  Met.  445;  U.  S.  t.  Huckabee,  16  Wall.  414; 

100  N.  Y.  »4, 8  N.  E.  Rep.  76;  Kruschke  v.  Brown  v.  Pierce.  7  Wall.  S06;  Horton  v. 

Stefan,  88  Wis-  873,  58  >r  W.  Rep.  679.  Bloedom,  87  Neb.  666,  56  N.  W.  Rep.  821; 

3Horton  v.  Bloedorn,  87  Neb.  666,  56  N.  Guillcaume  v.  Rowe,  94  N  V.  268,  46  Am. 

W  Rep  Stl  ^^'  ^^^'    -^^  ^^  money  paid  for  the  release 

'^'  of  g^oods,  see  ante,  §  58. 
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same  circumstances  could  be  recovered  In  the  count  for  money  had 
and  received.  In  the  count  for  money  had  and  received  the  court 
dealt  confessedly  with  equitable  principles,  and  the  simple  question 
was  whether  the  circumstances  were  such  that  equitably  the  defend- 
ant should  restore  to  the  plaintiff  that  which  he  had  received.  When, 
however,  a  plaintiff  sought  to  recover  on  a  contract,  the  sole  ques- 
tion before  the  court  was  whether  the  facts  pleaded  by  the  defendant 
constituted  duress  at  law.'" 

In  accordance  with  the  idea  of  the  common  law 
courts  that  duress  must  amount  to  a  constraint  which 
is  imminent  and  without  immediate  means  of  preven- 
tion, and  such  as  would  operate  on  a  person  of  con- 
stancy of  mind  and  firmness  of  purpose,®  mere  advice, 
direction,  influence  or  persuasion  was  not  legal  duress.^ 
Nor  was  a  threat  to  withhold  payment  of  a  debt,  or  to 
refuse  performance  of  a  contract,  or  to  do  an  injury 
which  may  be  at  once  redressed  by  legal  process.® 

§261.     Same — The  Modern  Rule. 

After  some  attempt  to  modify  the  old  rule  that  l^al 
duress  existed  only  where  there  was  such  a  threat  of 
danger  to  the  object  of  it  as  was  sufficient  to  deprive  a 
constant  and  courageous  man  of  his  free  will,  so  as  to 
make  the  standard  that  of  a  man  of  ordinary  firmness,^ 
the  modern  cases  recognize  no  legal  standard  of  resist- 
ance but  make  the  test  simply  this:  did  the  oppression 
deprive  the  party  of  the  exercise  of  his  free  will,^  and 
they 

"Consider  the  quality  of  the  contracting  mind,  and  therefore 
hold  the  apparent,  yet  unreal,  consent  of  a  subject  or  timid  person, 

5 Keener,  Quasi  Contr.,  426.  172, 81  N.  B.  Rep.  321;  Goebel  v.  Linn,  47 

eMiller  v.  Miller,  68  Pa.  St.  486;  Wallach  JSJi^^^lv*^',  ^^  ^-  ^'  ?«P-  2?J.  «  Am.  Rep. 

V.   Hoextcr,  17  Abb.  N.  C.  26;  French  v.  IJ^v"*?*^*^.- "i^'*5^!r  ^  ^'''^-  J^'.S 

Shoemaker,  14  Wall.  882;    Harmon  v.  Har-  S-,^^?*P-5^^=  ,?*"*ifo«^M-^*"^°^''cii^ 

mon,  61  Me.  237:  Bane  v.  Detrick,  62  111.  27.  9?^'  '^^J  ^  ^^'^'  ^^^'  ^'  i^  K!^^'  ^^'  %! 

,J        .        -.        u    1   i-         or.    a  A  Alexander  v.  Tnifant,  84  S.  W.  Rep.  158 

7  Barrett  v.  French,  1  Conn.  854,  6  Am.  (Xex  ^ 

Dec.  241;  Batavia  Bk.  v.  North,  114  Wis.  ^  ,  **     ^  „    .  ^  u  -    <^^ 

68r,  90  N.  W.  Rep.  1016.  ^**  '°*  cases  collected  by  me  m  9  Cyc. 

sMiller  V.  Miller,  68  Pa.  St.  486;   McCor-       ^^^^'  „  «r  n  •/«    u      *    ^ 

mack  V.  Dalton,  53  Kas.  146.  85  I^ac.  Rep.  ^.'B^own  v.  Pierce,  7  Wall.  206;  Hartford 
1118;  Doyle  v.  Trinity  Church,  138  N.  Y.        ^ire  Ins.  Co.  v.  Kirkpatrick,   111  Ala.  466. 
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or  person  of  inferior  intellect,  as  invalid  as  that  of  the  strongest 
and  most  independent  understanding,  though  the  latter  would  not 
have  been  enthralled  when  the  former  was/** 

Under  this  doctrine  threats  of  a  mere  battery*  op  of 
injury  to  op  withholding  of  property*  may  amount  to 
duress.  And  so  wherever  the  parties  are  not  at  arm's 
length,  but  one  of  them  is  in  a  position  to  dictate,  the 
courts  will  treat  agreements  which  are  influenced  by 
threats  of  injury  to  or  withholding  of  property  as  made 
under  duress.® 


§262.     Who  Must  Impose  Duress. 

The  duress  must  be  inflicted  or  threatened  by  the 
other  party  to  the  contract,  or  else  by  one  acting  with 
his  knowledge  and  for  his  advantage,  for  duress  by  a 
third  person  will  not  avoid  a  contract  made  with  a 
party  who  was  not  cognizant  of  it.^ 

§263.     Must  Affect  Promisor. 

A  contract  entered  into  in  order  to  relieve  a  third 
person  from  duress  is  not  voidable  on  that  ground.^  The 
subject     of    the    duress    must    be    the    contracting 

20  South.  Rep.  651;  Love  v.  Sute,  78  Ga.  Pherson  v.  Cox,  86  N.  Y.  472:  Oliphant  v. 

6«,  3  S.  E.   Rep.  893,  6  Am.  St.  Rep.  234;  Minkham,  79  Tex.  548%  15  S.  W.  Rep.  569. 

Galusha  v.  Sherman,  105  Wis.  283,  81  N.  W.  28  Am.  St.  Rep.  868;  Loneffan  v.  Buford, 

Rep.  494;  Wulflf  v.  Bluhm,  96  Wis.  867.  70  148  U.  S.  681. 

^'  ^i:t ^^'fe  ^/  «0  Am.  St.  Rep.  115;  Dayton  eSee  cases  cited  in  9  Cyc.  451^18. 

City  Nat.  Bank  V.  Kusworm,  91  Wis.  166,  ,^                    «,«•„„.     «„  ,.,  ^. 

64  N.  W.  Rep.  848;    Radick  v.  Hutchins,  95  «^\Compton  y.  Bunker  Hill  Bk..  %  111. .801. 

U.  S.  210;  Nebraska  Mut.  Assn.  v.  Klec,  97  f?  AP'J*^P-,i^^;„?)^*'l"'^**''  l\J-^V*.^^ 

N.  W.  Rep.  476  (Neb.):  First  Nat.  Bank  v.  S.  W.  Rep.  195, 13  Kv.  L- RcP- «?;    Fair- 

Sergeant,  91  N.  W.  Rep.  695  (Neb.).  banks  v.  Snow,  145  Mass.  158, 18  N.  E.  596, 

«o:-K«^r««»*    is-yia  1  Am.  St.  Rep.  446;  Sherman  V.  Sherman, 

^Bishop  Contr.,  §719.  ^^^  y.  Suppl.  414-  Dimmitt   v.  Robbins, 

♦  Brown  v.  Pierce,  7  Wall.  206.  74  Tex.  441, 18  S.  W.  Rep.  94. 

» Fuller  V.  Roberts,  36  Fla.  110,  17  South.  ^  Lawson  Rights,  Rem.    &   Pr.,    §  2867: 

Rep.  359;  Spaids  v.   Barrett,  57  111.  289, 11  Plummer  v.  People,  16  111.  868.402;  Solinger 


Am.  Kep.  10;    Mccormick  v.   Dalton,  58  v.  Karle,  82  N.  Y.  398;  Spauiding  v.  Craw- 
Kan.  146,  35  Pac.  Rep.  1113;   Hacklcy  v.  ford,  27  Tex.    158;    Barrett  v.    Mahnken,  6 
Headley,  45  Mich.  567,  8  N.  W.  Rep.  611;  Wyo.  451,  48  Pac.  Rep.«02. 
Wilkerson  v.  Hood,  65  Mo.  App.  491:  Mc-  ^ 
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party  liimself,^   or  his  wife,   or  her  husband,  parent, 
child,*  or  near  relative.* 

E. 

UNDUE  INFLUENCE. 

§264.     What  is  ^^Undue  Influence.^^ 

"Undue  influence  consists  of  acts  which,  though  not 
fraudulent,  amount  to  an  abuse  of  the  power  which  cir- 
cumstances have  given  to  the  will  of  one  individual 
over  that  of  another.^'^  Fraud  and  Undue  Influence 
are  nearly  allied,  the  latter  being  an  extension  made  by 
equity  of  the  former  word  as  descriptive  of  an  act  of 
bad  faith  or  deceit.  Courts  of  equity  looking  beyond 
definite  false  and  fraudulent  statements,  have  inferred 
from  a  long  course  of  conduct,  from  the  peculiar  rela- 
tions of  the  parties,  or  from  the  circumstances  of  one 
of  them,  that  an  unfair  advantage  has  been  taken  of  the 
promisor,  and  that  his  promise  ought  not  in  equity  to 
bind  him.  The  taking  of  such  an  unfair  advantage  is 
sometimes  called  Fraud ;  but  it  is  more  convenient,  for 
the  purpose  of  distinguishing  it  from  the  kind  of  Fraud 
with  which  we  have  already  dealt,  to  call  it  the  exer- 
cise of  "Undue  Influence.^^ 

Equity  will  not  interfere  because  by  argument,  solici- 
tation or  persuasion  one  person  has  obtained  the  con- 
sent of  another  to  an  agreement^ — it  must  appear  that 

a  Where  a  husband  threatened  that  unless  «  In  Schultz  v.  Catlin,  78  Wis.  Oil,  47  N. 

his  wife  signed 'his  note  as  surety  he  would  W.  Rep.  d46,  threats  made   to   a  brother, 

poison  himself;  this  was  held   not   duress.  and  by  him  at  plaintiff's  request  commun- 

Wright  y.  Remington,  41  N.  J.  (L.)  48,   82  icated  to  his  sister  in  order  to   secure    her 

Am.  Rep.  180.  signature  to  a  note  to  compound  the  felony 

aSolinger   v.    Earle,82N.   Y.  398;  Nat.  were  held  to  constitute  duress  of  the   sis- 
Bank  V.  Kirk,  90  Pa.St.  51;  Harris  v.  Car-  K''  -        "^^^^^  * -^  ?*'^^'«  *^°'**   '***  "°'*- 
mody.  181  Mass.  51,  41  Am.  Rep.  188;  Foley  ^a^'*  ^-  Luster,  64  Mo.  48. 
y.  Greene.  14  R.  I.  618,  51    Am.    Rep.  419;  '  Holland  Jurisprudence,  289. 

5~^S^lf^*''*^'^r?*"-   ^iiiT   ^S-  «Schofieldy.  Walker,  58  Mich.  96. 24  N. 

Rep.  628;   McCoy   v    Green  ,83  Mo.  676;  w.  Rep.  824:  Latham  y.  Udell.  38  Mich.  288; 

Nevada   Bank  y.    Bryan,    «2  Iowa,   ^;  BowdoSn  College  v.  Mcrritt,  75  Fed.  Rep. 

Dayton  City  Nat.  Bank  y.    Kusworm,   88  400 

Wis.  188,69  N.  W.  Rep.  664.  *^' 
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he  has  dominated  the  other^s  will  to  such  an  extent  as 
to  destroy  free  agency  or  to  constrain  him  to  do  against 
his  will  what  he  is  unable  to  refuse.* 

An  agreement  may  be  avoided  on  the  ground  of  un- 
due influence  when  one  of  the  parties  has  induced  the 
other  to  enter  into  it  by  the  unconscientious  use  of 
power  afforded  by:  (a)  The  family,  fiduciary  or  confi- 
dential relations  subsisting  between  them,  (b)  The 
mental  weakness  of  the  other,  or  (c)  The  necessities  of 
the  other. 

In  these  three  cases  the  position  of  the  parties  raises 
a  presumption  of  undue  influence  and  the  transaction 
will  not  be  allowed  to  stand,  unless  the  i>erson  claiming 
the  benefit  of  it  is  able  (and  the  burden  is  on  him  to 
<io  so)  to  repel  the  presumption  by  showing  that  it 
was  in  point  of  fact  fair,  just  and  reasonable*  This 
reverses  the  position  of  parties  generally,  for 
where  fiduciary  relations  or  mental  weakness  or  other 
undue  influence  is  not  shown,  the  burden  of  proving 
fraud  is  on  the  plaintiff  who  seeks  to  rescind  a  con- 
tract on  that  ground.*^ 

(a)  Family  or  Confidential  Relations. 

§265.     Introductory, 

The  family  or  fiduciary  or  confidential  relations 
which,  existing  between  contracting  parties,  give  rise 
to  a  presumption  of  undue  influence  are  those  of  hus- 
band and  wife,  parent  and  child,  guardian  and  ward, 
trustee  and  cestui  que  trust,  attorney  and  client,  priest 
and  member  of  his  flock,  physician  and  patient  and  any 
other  persons  standing  in  similar  relations. 

s  Cases,  post.  Armstronfir,  84  III.  151;  Jones  v.  Lloyd,  117 

4  Smith  V.  Kay,  7  H.  L.  Cas.  750:  Wood-       ^^^-  5«7:  Fisher  v.  Bishop,  108  N.  Y.  ». 
bury  V.  Woodbury,  141  Mass.  829;  Ward  v.  *  Cooper  v.  Reilly,  68  N.  W.  Rep.  885. 
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§266.    Husband  and  Wife. 

Husband  and  wife  occupy  towards  each  other  a  fidu- 
ciary relation  of  the  most  confidential  character,  which 
requires  the  utmost  good  faith  between  them,  and  a  gift 
or  conveyance  from  the  wife  to  the  husband  is  regarded 
with  suspicion  and  to  be  supported  must  be  free  from 
any  fraud  or  undue  influence.^ 


§267.     Parent  and  Child. 

Gifts  and  conveyances  from  a  child  to  a  parent  are 
not  favored.^  While  an  adult  child  may  make  a  bind- 
ing transfer  or  conveyance  of  property  to  the  parent, 
any  such  transfer  by  way  of  gift  or  improvident  con- 
tract made  just  after  attaining  majority,  or  while  in 
general  under  undue  parental  control  and  influence, 
will  be  jealously  watched  by  courts  of  equity.^  The 
same  doctrine  holds  true  of  a  transfer  or  conveyance  to 
an  adult  child  tainted  with  undue  influence  over  an 
aged  or  infirm  parent.^  Whether  child  or  parent  be 
the  weaker  party,  the  transaction  must,  in  order  to 
stand,  be  free  from  fraud  or  undue  influence  on  both 
sides,  and  made  in  good  faith ;  or  equity  will  readily  set 
it  aside.* 

1  Swissbelm's  Appeal,  66  Pa.  St.  475,  04  >  Berger  v.  Udall,  81  Barb.  9;  Summers 

Am.  Dec    107;  Boyd    v.    De  la  Montaff*  v.  Coleman,  80  Mo.  iSS;  Ewing  v.  Wilson, 

Hie,  73  N.  Y.  408,  89  Am.  Rep.  197;  Mollis  81  N.  E.  Rep.  65  (Ind.);  Noble  v.  Moses,  81 

V.  Francis.  5  Tex.  105,  51   Am.   Dec.  760;  Ala.  680,  60  Am.  Rep.  175. 

Campbell's  Apoeal  80  PaSt.«98^inyleyv.  s  Highberjer  v.  Stiffler,  21  Md.  888,  88 

Ree«e,  58  AU.  fe),  25  Am.  Rep.  Mg;  Sairbo.  Am.  rfec.  6oS;  Graham  v.   Burch,  44  ft^nn. 

^"«f*l^-  ^^S*^**"'  ^ ?•  !^^^' ,"?;,  2^  ^^'  88:  Goldsmith  v.  Goldsmith.  80  N.  E.  Rep. 

S^>^i.  I^a»'J»nKSO"  »  ^ogR5*^'  S  ?f  •  ^''  ^^  (N.  Y.)- Edwards  v.  Edwards,  36  S.  W. 

510;  Golding  v  Gold  ng  88  Ky.  61;  I^en-  R^p.  1088  (f  ex.);  Chambers  v.  Br<;ey,  69  N. 

fritz  v^Ilgenfritz,  116  Mo    4S0    «  sT  w.  w.'kep.  1015  (la.);  Teegarden  v.  Xewis, 

£*P,-  2*'«   ^**!1^  ^'  '^^^"^««»  ^5^  "^-  ^^'  44  N.  E.  Rep.  7  and.);  Baur  v.Baur,  38  AtL 

37  N.  E.  Rep.  608.  Rep.  148  (NJfd.). 

'  'ra?^®:^- J^ylP*"' ®  "<t^-  ^?3'  Mislcey'i  4  Taylor  v.  Suples,  8  R.   I.  170;  Rider 

Appeal,  107  Pa.  St.  611 ;  Jennings  v.  Py^       v.  Kelso,  58  Iowa  367;  Miller  v.  Simonds,  7S 

J?uf  *i:  ^h  l*'^"*^^  ''•k^^J'^"??')'  c5r       Mo.  660;  Jacox  v.  Jacox,  40  Mich.  478. 
Ohio  St.  280;  Brown  v.  Burbank,  64  Cal.  00; 
McKinney  v.  Hensley,  74  Mo.  886. 
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§268.     Other  Family  Relationships. 

While  the  relationship  of  huband  and  wife  and  par- 
ent and  child  are  the  two  most  important  in  this  con- 
nection, yet  the  doctrine  we  are  considering  is  not  lim- 
ited to  these  but  extends  to  any  case  in  which  one  mem- 
ber of  a  family  exercises  a  preponderating  influence  in 
the  family  counsels,  either  from  age,  from  character,  or 
from  other  circumstances.^  In  Archer  v.  Hudson,^  a 
young  lady  who  had  just  attained  her  majority  became 
security  for  her  uncle  to  enable  him  to  overdraw  his  ac- 
count at  his  banker^s.  She  was  an  orphan,  and  had  re- 
sided with  her  uncle  for  seven  ye^s  previous  to  the 
transaction.  The  court  adverted  to  the  fact  that  the 
security  was  obtained  through  the  influence  of  a  person 
standing  in  loco  parentis,  from  the  object  of  his  protec- 
tion and  care,  saying  that  it  was  a  transaction  which 
under  ordinary  circumstances  would  not  be  allowed. 

§269.     Guardian  and  Ward. 

The  same  rule  applies  to  transactions  between  guar- 
dian and  ward.^  While  during  the  existence  of  the 
guardianship  the  relative  situation  of  the  partes  im- 
poses a  general  inability  to  deal  with  each  other,^  yet 
courts  of  equity  proceed  further.  They  will  not  per- 
mit transactions  between  guardians  and  wards  to  stand 
even  when  they  have  occurred  after  the  minority  has 
ceased,  and  the  relation  is  thereby  actually  ended,  if 


'  Archer  V.  Hudson,  T  Beav.  651;  Brown  '  Ashton  v.  Thompson,  32  Minn.  26: 
V.  Burbank,  64  Cal.  99;  Berkmeyer  v.  Wickiser  v.  Cook,  86  111.  68;  Garvin  v.Will- 
KeUerman,  82  Ohio  St.  239;  Highberger  v.  iams.  44  Mo.  466,  50  Mo.  206;  Hopkin  r. 
Stiffler,  81  Md.  888;  Bowe  v.  Bowc,  42  Tobey,  9  R.  I.  42;  Ferguson  v.  Lowery,  64 
Mich.  196;  Chambers  v.Champers,  189  Ind.  Ala.  610;  Meek  v.  Perry.  86  Miss.  190;  Mc- 
111,38  N.  E.  Rep.  804;  Gillespie  v.  Holl-  Konkey  v.  Cockey,  27  Cent.  L.  J.  476  and 
and,  40  Ark.  28,  48  Am.  Rep.  1.  See  cases  note, 
cited  in  9  Cyc.  456.  s  Snell's  Equity,  402. 

•  Supra. 
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the  intermediate  period  be  short,^  and  the  circum- 
stances do  not  demonstrate  the  fullest  deliberation  on 
the  part  of  the  ward  and  abundant  good  faith  on 
the  part  of  the  guardian.*  A  court  of  chancery  will 
not  permit  one  standing  in  the  place  of  a  guardian  to 
put  himself  in  an  attitude  of  hostility  to  the  interests 
of  his  wards,  nor  to  derive  any  benefit  to  himself  at 
their  loss ;  and  if  a  purchase  by  him  of  the  property  of 
the  wards  during  the  continuance  of  such  rdation  can 
be  permitted  to  stand  under  any  circumstances,  it  will 
only  be  upon  his  showing  clearly  that  he  acted  in  the 
utmost  good  faith,  that  the  price  given  was  the  full 
value,  and  that  the  transaction  was  for  the  benefit  of 
the  wards.*^  The  sale  of  property  by  a  guardian  to  his 
ward  may  be  disaffirmed  by  the  ward  after  he  comes  of 
age.  The  ward  may  ignore  the  sale  and  recover  the 
price  and  may  also  claim  from  his  guardian  interest 
upon  the  money  thus  invested.®  And  a  gift  to  the 
^ardian  by  the  ward  is  voidable  by  the  latter.'' 

It  is  said  that  a  more  stringent  rule  has  been  laid 
down  as  to  guardians  than  applies  to  transactions  be- 
tween parent  and  child ;  for  a  guardian  is  not  supposed 
to  be  influenced  by  that  affection  ^or  his  ward  which 
parents  entertain  toward  their  own  offspring  and  there- 
fore has  no  such  powerful  check  upon  his  selfish  feel- 
ings.® 

§270.     Trustee  and  Cestui  Que  Trust. 

A  trustee  will  not  be  permitted  to  contract  with  or 
purchase  the  trust  estate  from  his  cestui  que  trv^t} 

>  Waller  v.  Armisted,   2   Lei>h.    11,   21  sSchouler  on  Dom.  Rel.,  $  387;  Pierce  v. 

Am.  Dec.  694;  Wrifirht  v.  Arnold,  14  B.  Mon  Waring,  1  Ves.  880:  Hylton  v.   Hylton,  2 

«38,  61  Am.  Dec.  172.  Ves.  647;  Hatch  v.  Hatch,  9  Ves.  896;  Hill 

4  Hatch  V.    Hatch,  9  Ves.  267;  Smith  v.  o"  Trustees,  167. 

Dibrell,  3lTex.  289,  98Am.  Dec.  628.  »  Fox    v.    Macreth,   1    Lead.    Gas.  123; 

5  Mann  v.  McDonald,  10  Hump.  275.  J«\mison  v.  Glascock,  29  Mo.  191;  Munro  v. 
.  „  .  •^,  ,  J  ^Au  o^r  Allaire,  2  Games  Cas.  183, 2  Am.  Dec.  880; 
«  Hendee  v.  Cleveland,  10  Hump.  275.  Everett  v.  Henry,  67  Tex.  402. 


»  Wade  v.  Pulsifer,  54  Vt.  142. 
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unless  it  clearly  appear  that  there  has  been  no  conceal- 
ment in  the  matter,  and  that  no  advantage  in  any  way 
has  been  taken  by  the  trustee,^  and  all  presumptions 
are  against  its  validity.^ 

§271.    Attorney  and  Client. 

While  the  relation  of  attorney  and  client  continues^ 
or  even  after  it  has  been  dissolved/  purchases  made  by 
the  attorn^  of  the  client  are  regarded  with  suspicion^ 
and  the  attorney,  if  there  are  any  circumstances  of 
fraud,  concealment  or  suspicion  disclosed,  will  be  held 
a  trustee  for  the  client  of  the  property  so  purchased.^ 

§272.    Priest  and  Member  of  Plock. 

The  power  which  a  spiritual  adviser  may  acquire 
over  persons  subject  to  his  influence  is  also  looked  upon 
as  raising  the  presumption  of  mala  fides ;^  so  the  bur- 
den rests  upon  one  claiming  to  be  a  spiritualistic  med- 
ium to  show  that  a  contract  made  by  him  with  one  hav- 
ing implicit  belief  in  the  existence  of  the  powers 
claimed  by  such  medium  was  free  from  undue  in- 
fluence.^ 


*  McCants  -v.  Bee,  1  McCord  Ch.  888, 
16  Am.  Dec.  610;  Ringffold  v.  Ringfrold,  1 
Har.  &  G.  11, 18  Am.  Dec.  251:  Brucb  y. 
Lantz.  2  Rawle,  892, 81  Am.  Dec.  456;  Fielb 
V.  Arrowsmitb,  3  Hump.  442,  89  Am.  Dec. 
185;  Juzan  v.  Toulmin,  9  Ala.  662,  44  Am. 
Dec.  448:  Buell  v.  Buckingham,  16  Iowa, 
284,  85  Am.  Dec.  616;  Migett's  Appeal,  109 
Pa.  St.  620;  Smith  v.  Townahend,  27  Md. 
868, 92  Am.  Dec.  687;  Bryan  v.  Duncan,  11 
Ga.  67. 

8  Lathrop  V.  Pollard,  6  Col.  424;  Beckett 
V.  Tyler,  8  McAr.  319;  Spencer's  Appeal,  8 
Pa.  St.  817. 

^  But  not  before  it  has  befifun.  Dockery  v. 
McLellan,  67  N.  B.  Rep.  783. 

S  St.  Legar*8  Appeal,  34  Conn.  484,  91 
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Am.  Dec.  735:  Zeigler  v.  Hughes,  56  111.  288r 
Ryan  v.  Ashton,  42  Iowa  865;  Carter  v. 
West.  98  Ky.  211. 19  S.  W.  Rep.  692. 14  Ky. 
L.  Rep.  191:  McGinn  v.  Tobcy.  62  Mich. 
262, 28  N.  W.  Rep.  818. 

*  Hugenin  v.  Baseley,  14  Ves.  Jr.  278; 
Marx  V.  McGlynn,  88  N.  Y.  357;  Ford  v. 
Hennesey,  70  Nlo.  680;  Caspari  v.  First  Ger- 
man Church,  12  Mo.  App.  293;  Rose  v.Con- 
way,  92  Gal.  633,  28  Pac.  Rep.  785;  Finegan 
V.  Theisen,  92  Mich.  178,  62  N.  W.  Rep. 
619:  Corrigan  V.  Pironi.  48  N.  J.  Eq.  607,. 
28  Atl.  Rep.  355. 

S  Connor  y.  SUnley,  72  Cal.  566, 1  Am. 
St.  Rep.  84;  Thompsnn  v.  Hanks,  14  Fed. 
Rep.  902;  Lyon  v.  Horn,  L.  R.  6Eq.  656. 
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§273.     Physician  and  Patient. 

It  has  been  repeatedly  declared  that  the  relation  of 
physician  and  patient  is  sufficient  to  avoid  contracts^ 
made  between  them  unless  it  is  plain  that  the  presump- 
tion of  bad  faith  is  repelled  by  the  evidence.^ 

§274.     Other  Cases. 

The  principle  we  are  considering  applies  to  every 
case  where  influence  is  acquired  and  abused  or  where 
confidence  is  reposed  and  betrayed.^  It  has  been  ap- 
plied to  agreements  made  between  persons  engaged  to 
marry,^  between  teacher  and  pupil,^  and  to  a  convey- 
ance made  by  a  man  to  his  mistress.*  In  Smith  v.  Kay,^ 
the  defendant  who  was  barely  of  age  had  incurred  lia- 
bilities by  the  contrivance  of  an  older  man  who  had  ac- 
quired a  strong  influence  over  him,  and  who  professed 
to  assist  him  in  a  career  of  extravagance  and  dissipa- 
tion. It  was  held  that  influence  of  this  nature,  though 
it  could  not  be  called  parental,  spiritual,  or  fiduciary, 
entitled  him  to  the  protection  of  the  court. 

But  the  mere  fact  that  the  parties  were  friends  is 
not  enough.     Thus  in  a  Connecticut  case  it  is  said : 

"Although  friends  in  fact,  in  law  and  equity  they  were  strangers, 
and  stood  at  arms  length  in  the  matter  of  contract,  for  friendship 
is  unknown  to  law  or  equity;  in  it  neither  finds  any  relation  involy- 
ing  special  confidence."  * 

'  Dent  V.  Bennett,  4  My.A  Cr.269;  Black-  a  Rockafellow  v.   Newcomb.  67  111.  186; 

ie  V.  Clark,   15  Beav.  603;  Cadwallader  v.        Lamb  v.  Lamb,  130  Ind.  878,  80  N.  B.  Rep. 
West,  48  Mo.  488;  Audenreid's  Appeal,  89       36;  Russell's  Appeal,  75  Pa.  St.  269. 

&•  ^}i}^*'  ?.AS-  ^^'fii^^K^ki^   D  "'LI*  »  Courtney  v.  Blackwell,  160  Ma  246,  61 

Woodbury,  111  Mass.  889,  6  N.  E.  Rep.  876,       g^  -^^  Rep.  668. 


66  Am.  Rep.  479*  Dogf^ett  v.  Lane,  18  Mo. 


816;  Bogie  v.  rJolan,  96  Mo.  86,  9  S.  Wi  ^xf:?'*^**''!^  7'  ^"i^.i^J^T^^r^^  "*?l^ 

Rep.  14iUnruh  v.  Lukens,  166  Pa.  St.  834,  J:  ,W"<^°*'  ^^^^,^  '^Ik^.V'  ^.•.  ^fP'  I^^' 

81  Atl.  feep.  110.  Shipman  v.  Furniss,  69  Ala.  666,  44  Am. 

'  Smith  V.  Kay,  7  H.  L.  Gas.  760;  Morley  ^!^:S^\    ^       ,^ 

V.  Looghman,  1  Cb.  786  (1898);  Cleere  v.  »  7  H.  L.  Cas..  760. 

Cleere,  82  Ala.  681,  8  South.  Rep.  107.  60  «  Hemingway  v.  Coleman,  40  Conn.  898. 

Am.  Rep.  760;  Hall  v.  Perkins,  8  Wend.  And  see  Fisb  v.  Cleland,  88111.  888,  48  IIL 

686.  288. 
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§275.     How  Long  Disability  Continues. 

Where  a  relation  of  confidence  is  once  established  it 
will  not  be  considered  as  at  an  end  while  the  influence 
-derived  from  it  can  be  reasonably  supposed  to  remain. 
Thus,  the  influence  of  a  parent  or  guardian  or  one  in 
loco  parentis  is  presumed  to  continue  for  some  time  af- 
ter termination  of  the  minority  or  dependence  and  until 
there  is  what  may  be  called  a  complete  emancipation, 
so  that  a  judgment  may  be  formed  independent  of  any 
sort  of  control.^  And  this  principle  applies  to  every 
other  relation  of  confidence.^ 

(b)  Mental  Weakness. 
§276.     Rule  in  this  Case. 

In  a  case  at  law,  as  we  have  seen,  mere  weakness  of 
mind  or  illness  or  monomania  or  intoxication  or  habits 
of  drunkenness  is  no  ground  of  defense  to  an  action  of 
contract,  the  defendant  must  have  been  so  insane  as  not 
to  understand  the  nature  and  effect  of  the  agreement.^ 
And  in  equity  a  difference  in  the  mental  capacity  of 
the  parties  to  a  contract  is  no  ground  for  rescission,  un- 
less one  overreach  the  other  through  his  superior  ca- 
pacity.^ In  equity  however  where  the  mind  is  affected 
by  old  age,  illness,  intoxication  or  the  like,  whereby  it 
is  rendered  incapable  of  resisting  undue  pressure,  a 
contract  made  under  such  circumstances  is  made  under 

*»  Archer  v.  Hudson,  7  Beav.  661;  Garvin  »  Ante,  §  160. 

V.  Williams,  44  Mo.  466,  60  Mo.  906;  Miller  2  Moore  v.  Cross.  87  Tex.  567,  29  S.  W. 

V.  Simonds,  72  Mo.  689;  Ashton  v.  Thomp-  Rep.   1051;  Willemln  v.  Dunn,  {»  111.  611; 

son.  82  Minn.  26.  Kimball  v.  Cuddy,  117  111.  218;  Hamilton  v. 

*  Mason  v.  Rinff,  8  Abb.  App.  Dec.  210;  Armstrong,  120  Mo.  697,  26  S.  W.  Rep.  646. 

"    "  •"        L.  R.  1  ''^  —  —  "•*    • 


Rhodes  v.  Bate,  L.  R.  1  C_h.263,  260;  Mitch- 
Homfi 
i,26P 
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undue  influence,  and  the  other  party  will  be  called  upon 
to  show  the  fairness  of  the  agreement.^ 

While  mere  inability  to  read  does  not  disable  one  to 
contract,*  yet  one  dealing  with  a  person  who  can  not 
read  or  write  is  often  called  upon  to  show  that  the  lat- 
ter fully  understood  the  meaning  and  effect  of  the 
writings  upon  which  he  is  sought  to  be  charged.*^ 

(c)  Necessity. 

§277.     Introductory, 

In  the  cases  which  fall  under  this  division,  as  well 
as  those  under  the  last,  (b),  the  element  of  personal  in- 
fluence is  not  present,  but  they  all  possess  these  com- 
mon features:  the  promisor  incumbers  himself  with 
heavy  liabilities  for  the  sake  of  a  small,  or  at  any  rate, 
an  inadequate  present  gain ;  and  the  promisee  takes  ad- 
vantage either  of  the  improvidence  or  physical  and 
moral  weakness,  or  else  of  the  ignorance  and  unpro- 
tected situation,  of  the  promisor.^ 

§278.     Expectant  Heirs. 

An  expectant  heir,  in  real  or  imaginary  need  of 
money  and  exposed  to  the  temptation  of  raising  it  on 
his  expectancy,  is  at  such  a  disadvantage  as  to  be  pecul- 

s  Allore  v.  Jewell.  94  U.  S.  fi06;  Griffith  v.  87,  86  S.  W.  Rep.  1080:  Ashmead  v.  Rev- 

Godey,  118  U.  S.  89;  Moore  y.  Moore.  56  nolds.  184  Ind.  189.  88  N.   E.  Rep.  70S.    8 

Cal.  W;  Reed  v.  Peterson,  91  111.  588:  Cad-  Am.  St.  Rep.  388:  Kelly  v.  Pe vault,  48  Pac. 

wallader  v.  West,  48  Mo.  488;  Bell  v.Camp-  Rep.  45  (Id.);  LiUibridfre  v.  Allen.  lOOIowa 

bell,  128  Mo.  1,  tf5  S.  W.  Rep.  861;  Ham-  583,  09  N.  W.  Rep.  lOSl.  As  to  drunkenness 

ilton  V.  Armstrong,  120  Mo.  697,  25  S.  W.  see  Stirling:  v.  Hinckley,  4  Atl.  Rep.  858 

Rep.  646;_Armstrong  v.  Logan,  115  Mo.  466,  (Pa.). 


Wam6ley,41  la.  671;  Perkins  v.  Scott.  23  7*     V         r         ..     ..  o         ««^  e  ,. 

la.  287;  Rau  v.  Von  ifcedlitz,  182  Mass.  164;  VP^^«  ^  t?"°*iSi^*T  ^^'''  ^'  ^^^^ 

Rider  V.  Miller.  86  N.  Y.  607;  Card  v.  Card,  \'  J*«7«r»'  ^  "o^-  **?  ^^^^  v-  Austin,  17 

69  111.  46;  Varner  v.  Carson,  59  Tex.  808;  ^rk.  498. 
Edwards  v.   Edwards,  14  Tex.  Civ.   App.  ^  Anson  Contr..  168. 
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iarly  liable  to  imposition,  and  to  require  an  extraordi- 
nary degree  of  protection.^  Therefore  if  a  man  takes 
advantage  of  the  present  poverty  of  an  expectant  heir  to 
extort  from  him  an  exorbitant  and  ruinous  rate  of  in- 
terest, he  is  liable  to  have  the  bargain  set  aside,  and  to 
be  remitted  to  his  claim  for  so  much  money  as  he  has  ac- 
tually advanced,  with  the  current  rate  of  interest  upon 
it.2 

§279.     Reversionary  Interests. 

The  English  court  of  chancery  early  adopted  the  rule 
that  the  purchaser  of  any  reversionary  interest  might 
always  be  called  upon  to  show  that  he  had  given  full 
value  for  his  bargain,  so  that  he  might  not  take  advan- 
tage of  a  man's  present  necessities  to  deprive  him  of  his 
future  estate  without  reasonable  return.^  This  rule, 
so  far  as  it  relates  to  vested  interests,  has  been  denied 
to  be  in  force  in  the  United  States.^  In  Virginia  it  is 
held  that  mere  inadequacy  of  consideration,  unless  it  be 
so  great  as  to  shock  the  moral  sense,  is  insufficient  to 
avoid  the  sale  of  a  reversionary  interest.^  In  Parmelee 
V.  Cameron,^  the  Court  of  Appeals  of  New  York,  ruled 
that  equity  will  not,  in  the  absence  of  fraud  or  undue 
influence,  interfere  to  set  aside  a  sale  by  a  legatee  of  a 
legacy  of  a  fixed  and  certain  sum  of  money,  payable  at  a 
fixed  period  after  the  death  of  the  testator,  with  interest 

'  Aylesford  v.  Morris,  L.  R.  8  Ch.  484;  Ch.  389;  Miller  v.  Cook,  L.  R.  10  Eq.  Gas. 

Boynton  v.  Hubbard,  7  Mass.  112;  Jenkins  641. 

V  Y^^.  Sro^^J  vlL^^^J\^^'^?^ih^^  "Sec  Cribbins  v.  Markwood,  18  Gratt.495. 

Mirp??5;„^T5w  ^^n^r^d-33:l  ^99;  Mayo  v.  Carrington,  19  Gratt.  74;  Da- 

^  iF^^Vi  ^^J'  n    "■  ^:  Chesterfield  ^idson  v.  Little,  22  Pa.  St.  246;  Parmelee 

Y.  JannScn,  1  Lead.  Gas.  m  Eq.  590.  ^  Cameron,  41  N.  Y.  892. 

o^f  ^i?^?!*"^  EkK8«9;  Jenldns  y.  Pve,  12  Pet.  aMayo  v.  CarrinRton,    supra,  and  see 

p  ^i  %^*''  y.^uncan,  47  Mich  Jj4.  41  Am.  R^pi^  ^.  Bindley.  91  Pa.  'St.  286;    Bacon  v. 

£*f  •  S^'o ^''^•JSf  **" ""'  "*"''"•  ^  ^^'''  *^'  Bonham,  83  N.  J.  Eq.  617;  Bunch  v.  Hurst. 

89  S.  W.  Rep.  287.  3  Dessau,  «78,  6  Am.  Dec.  551. 

^  Anson  Contr.,  169;  Chesterfield  v.  Jann-  441  N  V  SfiS 
sen,  1  Atl.  293;  Benyon  v.  Cook,  L.  R.  10 
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although  such  sale  was  made  some  years  before  the  leg- 
acy was  due,  and  for  an  inadequate  considertion,  and  al- 
though the  legatee  was  at  the  time  of  the  sale,  a  "reck- 
less, dissipated,  improvident  and  weak-minded  young 
man,"  such  a  sale  not  being  within  the  equity  rule  which 
enables  the  court  to  relieve  expectant  heirs,  remainder- 
men and  reversioners  from  disadvantageous  bargains, 
where  both  the  amount  or  value  of  the  interest  sold  and 
the  time  of  its  enjoyment  are  uncertain. 

§280.     Lender  and  Borrower. 

Agreements  between  lender  and  borrower  are  scruti- 
nized by  courts  of  equity,  which  refuse  to  enforce  them, 
where  to  do  so  would  be  both  unjust  and  unconscion- 
able.^ Thus  relief  was  given  in  respect  of  a  loan  se- 
cured by  mortgage  and  bearing  interest  at  the  rate  of 
five  per  cent,  per  month  in  advance,  the  court  finding, 
however,  that  the  relation  of  the  parties  was  such  that 
the  lender  had  upon  him  the  duty  of  protecting  the  bor- 
rower.2  No  stipulation  in  a  mortgage  can  affect  the 
right  of  the  mortgagor  to  redeem ;  and  a  release  by  the 
mortgagor  after  execution  of  the  mortgage,  of  his 
equity  or  his  interest  in  the  mortgaged  premises  will  be 
viewed  with  suspicion  by  the  court.^  And  on  the  sale 
by  a  mortgagor  of  his  equity  of  redemption  to  the  mort- 
gagee, if  the  mortgagee  take  any  undue  advantage  of 
the  mortgagor,  equity  will  compel  him  to  redeed  the 
property  on  receiving  his  debt  and  interst.* 

*  Dorrill  v.  Eaton,  85  Micb.  302;  Butler  v.  because  one  party  was  in  a  position  to  ex- 
Duncan,  47  Mich.  04. 10  N.  W.  Rep.  128,  41  act  from  the  other  a  ^eater  consideration 
Am.  Rep.  711;  Hough  V.  Hunt,  8  Ohio  495,  than  what  the  service  was  worth.  See 
15  Am.  Dec.  6«7.  Floyer  v.  Edward,  Cowp.  112;  Jestins  v. 

•Brown  v.  Hall,  14  R.  I.  349,  51  Am.  Rep.  2?"'^^^^  o''^'  '^'  x^",'^***  .X'  Jt^^'^^^i^? 
875  »  •  F         Mass.  265;  P..  xter  V.Wales,  12  Mass.  865; 

'       „  ^     ,  T    T         AM  G''««n  V.  Tweed,  18  Abb.  Pr.   N.  S.  427. 
3bec  51  cent.  L.  J.,  p.  401.  gome  of  these  decisions  may  be  reconciled 
^Bigelow  on  Fraud,  25(1.  on  the  ground  that  the  plaintiff  was  en- 
There  are  a  few  cases  where  a  court  of  J^r*"'"!?  ^o.*™PS*«  »  P«"a^'y  ^  ^^  ?^^ 
law  has  refused  to  enforce  an  agreement  §  ^86.      But  in  a  Kansas  case  where  plaki- 
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(d)  Consideration. 

§281.     Irmdequacy  of  Consideration. 

We  have  seen^  that  courts  of  law,  while  requiring 
some  consideration  to  support  a  contract,  -will  not  in- 
quire into  its  adequacy.  And  it  is  well  established  that 
mere  inadequacy  of  price  is  in  itself  of  no  more  weight 
in  equity  than  at  law*  that  while  it  may  be  evidence  of 
fraud,  yet  standing  alone,  it  is  not  conclusive  evidence.^ 
But  while  mere  inadequacy  of  consideration  is  insuffi- 
cient evidence  of  fraud  or  undue  influence,  still  where 
the  inadequacy  is  so  gross  as  to  shock  the  conscience 
and  common  sense  of  all  men,  it  may  amount  to  proof 
of  fraud.*  And  where  (as  in  the  previous  sections  of 
this  chapter)  the  party  was  not  a  free  agent,  the  fact 
that  the  consideration  was  inadequate  is  a  material  ele- 
ment in  determining  the  court  to  set  the  transaction 
asida 

(e)  Remedies, 

§282.    Limits  to  Right  to  Rescind. 

The  limitations  upon  the  right  to  rescind  for  fraud 
and  duress^  apply  also  with  one  difference  to  undue  in- 
fluence, the  agreement  being  simply  voidable  and  capa- 

tiff  had  sold  and  transferred  to  the  defend-  ^  Ante,  §  100. 

ant  a  policy  of  insurance  of  $1,477.78,  which  j  Wood  v.  Abroy,  8  Mad.  816;  Stillwell  v. 

the  insurance  company  was  willing  to  pay  Wilkins.  Jac.  280;  Eyre  v.  Potter,  16  How. 

if  the  plaintiff  would  place  her  sienature  to  42-  Hemingway  v.  Coleman,  49  Conn.  890; 

the  release  on  the  policy,  and  plaintiff  talc-  Copper  v.  Reilly,  68  N.  W.  Rep.  888. 

mg  advanuge  of  her  as8ignee*s  situation,  «  r^u.u  „  t«„i«,  ik  n^„  iak.  rs^rriA 

exacted  his  promise  to  pay  her  f477.78  for  *  ^J^^f}\2'  ^^^J^  c?  ^^.'^^t^'^S 

the  writing  her  name,  it  was  held  that  the  f^J'Jr'^^^^J^  la^^vS^^  (cJ\' 

promise  w^  not  binding  and  that  plaintiff  Jo««P*»  «  Hospital,  48  Pac.  Rep.  68  (Cal.). 

was  entitled  to  recover  only  the  fair  value  *  8  Pomeroy  Eq.  Juris.  987;  Eyre  v.  Pot- 

of  her  services  in  writing  her  signature,  ter,  15  How.  42;  Parmelee  v.  Cameron,  41 

which  was  fixed  by  the  court  at  one  cent.  N.  Y.  898;  Tuzan  v.  Touhnin.  9  Ala.  668; 

Cuplice  V.  Kelley.  88  Kan.  474,  27  Kan.  869.  Railroad  v.Commrs.  of  Miami  Co.,  18  Kan. 

This  decision  is  clearly  contrary  to  common  488;  Hyer  v.  Little.  80  N.  J.  (Eq.)  443. 

law  principles.    It  is  a  court  making  a  bar-  ^  Ante  §  866. 

gain  for  the  parties  which  they  never  in-  ' 

tended  to  make.    See  ante,  §  100.  " 
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ble  of  ratification  by  the  party  influenced.*  This  dis- 
tinction is  that  in  the  case  of  firaind,  so  soob  as  the  fraud 
is  discovered  the  parties  are  placed  on  equal  terms,  and 
an  affirmation  of  the  contract  or  laches  in  setting  it 
aside  binds  the  party  who  was  originally  defrauded. 
But  in  the  case  of  undue  influence  it  is  not  a  particular 
statement,  but  a  combination  of  circumstances  which 
constitute  the  vitiating  element  in  the  contract;  and 
unless  it  is  clear  that  the  will  of  the  injured  party  is 
relieved  from  the  dominant  influence  under  which  it 
has  acted,  or  that  the  imperfect  knowledge  with  which 
he  entered  into  the  contract  is  supplemented  by  the  ful- 
lest assistance  and  information,  affirmation  or  laches 
will  not  be  allowed  to  bind  him.^ 


«Dent  V.  Long»  90  Ala.  172.  7  South. 
Rep.  040;  Burt  v.  Quisenberry,  182  111.  385, 
M  N.  B.  Rep.  tt&i:  Dayton  City  Nat.  Bank 
V.  Kusworm.  91  Wis.  166,  64  N.  W.  Rep. 
848;  O'Callabanv.  Lowndes,  66  Fed.  856; 
Kent  ▼.  Quicksilver  Mining  Co.,  78  N.  Y. 
150. 

»  Moxon  V.  Payne,  8  Ch.  881;  Savery  v. 
Kinff,  H.  L.  Gas.  664;  Montgomery  v.  Per- 
kins, 116  Mass.  227;  Wade  v.  Pukifer,  51 


Vt.  45;  McClure  v.  Lewis,  78  Mo.  814;  Bell 
V.  Campbell,  123  Mo.  1,  25  S.  W.  Rep.  850; 
Rauv.  Von  Zedlitz,  132  Mass.  164.  The 
presumption  of  undue  influence  does  not 
cease  because  the  child  or  the  ward  has 
become  of  age,  or  other  confidential  rela- 
tions have  come  to  an  end.  Archer  y.  Hud- 
son, 7  Beav.  761;  Mason  v.  Ring,  8  Abb. 
Dec.  210,  2  Abb.  Pr.  N.  S.  822;  Henry  v. 
Raiman,  25  Pa.  St.  864,  64  Am.  Dec.  703. 
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310.  Exceptions  to  the  Foregoing  Rules. 

311.  Salaries  of  Public  Officers.  i 

312.  Agreements  Obstructing  Course  of  Justice. 

313.  Compounding  Criminal  Offenses. 
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§283.     Introductory. 

The  law  imposes  certain  limitations  upon  the  freedom 
of  contract  by  forbidding  and  refusing  to  enforce  cer- 
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tain  kinds  of  agreements. .  The  courts  enforce  contracts, 
not  for  the  benefit  of  the  parties  but  because  the  law  re- 
gards their  performance  in  general  essential  to  the  wel- 
fare of  the  community,  and  therefore  wherever  it  ap- 
pears that  it  would  be  contrary  to  the  public  welfare  to 
enforce  particular  classes  of  agreements  the  courts  re- 
fuse to  enforce  them.^  The  illegality  may  be  found 
either  in  the  consideration  or  in  the  promise  or  in  the 
purpose  for  which  the  agreement  is  madei 

The  agreements  which  the  law  thus  discourages  and 
forbids  are  of  three  kinds^  viz. :  (a)  those  made  in 
breach  of  a  statute,  (b)  those  made  in  breach  of  some 
rule  of  the  common  law;  (c)  those  contrary  to  public 
policy.  These  three  divisions  will  be  treated  in  this 
chapter,  and  will  be  followed  by  a  consideration  of  (d) 
the  effect  of  such  illegality. 

(a) 

AGREEMENTS  IN  BREACH  OF  STATUTE. 

§284.     Statutory  Prohibition  of  Act. 

Where  a  statute  expressly  prohibits  an  act,  an  agree- 
ment to  perform  or  whose  object  is  to  further  the  doing 
of  the  prohibited  act  is  illegal  and  void.^  The  same 
rule  obtains  where  the  agreement  is  in  violation  of  a 
statute  although  not  therein  expressly  declared  to  be 

1  Harriman,  Contr.  §  171.  Rep.  508;  Foley  v.  Speir,  100  N.  V.  660; 

1  Union  Nat.   B^k     v.  R.   Co.  145   HI.  £«VA,?^''3?;  ^x^S^^*  880;  Miller  y. 

•08, 34  N.  E.  Rep.  139.    Mkchell  v.?mith,  5«»^'JL.A2fS'  w 'd^'^SSJ  Ik  ^iS^^T'  * 

1  BiSJ.  110,  2  Am.  iSSc.  417;  Seidenbende;  ^7-  ^«8  S.  W.  Rep.  to,  85  S.  W.  Rep. 

V.  Charles  4  Serg.  &  R.  161,  8  Am.  Dec.  }13«;  }J  ^^'r^'  ?,*&,  ^^laJ^i^^y^'^'  St. 

688;  Gray  v.  Robots,  S  A.  I^.  Marsh.  808,  ?*Sl^« '  ,^?'\u    Sa°°ii  i^W^^'Sf^.I' 

13  Am.  Dec.  888;  Johnson    v.  Cooper,  2  Congdon,  177  111.  84»,  «4  N.  E.   Rep.  848. 

Yerg.  624, 84  Am.  Dec.  508;  Linn  v.  Blink,  S  So  a  contract  in  violation  of  the  constitu- 

111.  fc,  25  Am.  Dec  71 ;  Adains  v.  Hackett,  87  J?^*!*.** Vt***»  J^^il*^  ^^'^'  whether  made 

N.  H.  889, 59  Am.  Dec.  876;  Woodworth  v.  '>X.t*»«  ^^ited  State^^  a  Sute  or  an  indi- 

Bennett.  48  N.  Y.  278,3  Am.  Rep.  706; Cape-  lr-"*ifl"cu*  A^^'n-w.^Sw*'"  ""•  ®*^""*''  ^ 

hart  V.  Rankin,  3  W.  Va.  571 ;  100  Am.  Dec.  ^U.  548, 94  Am.  Dec.  665. 
779-  Tones  v,  Blacklidge,  9  Kan.  568, 18  Am. 

328 


Digitized  by  VjOOQIC 


CH.  VII.]         THE  LEGALITY  OF  THE  AGREEMENT.  §  285 

void.^  And  where  a  statute  prohibits  the  making  of 
agreements  except  in  a  certain  manner,  an  agreement 
made  in  a  different  manner  is  ipso  facto  void.^ 

§285.     Statutes  Merely  Imposing  Penalty. 

Sometimes  a  statute  does  not  prohibit  an  act  but  sim- 
ply imposes  a  penalty  for  so  doing — instead  of  saying 
"no  one  shall  catch  fish  in  nets"  it  says  "whoever  shall 
catch  a  fish  in  a  net  shall  be  fined^  etc."  The  weight  of 
authority  seems  to  be  that  where  a  statute  pronounces  a 
penalty  for  an  act,  an  agreement  founded  on  such  act  is 
void,  although  the  statute  does  not  in  express  words  pro- 
hibit it^  in  accordance  with  the  opinion  of  Lord  Holt,  in 
an  old  case,  that 

"Svery  contract  made  for  or  about  any  matter  or  thing  which  is 
prohibited  and  made  unlawful  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be  so,  but 
only  inflicts  a  penalty  on  the  offender,  because  a  penalty  implies  a 
prohibition,  though  there  are  no  prohibiting  words  in  the  statute."* 

Some  courts  have  ruled  that  when  the  penalty  is  im- 
posed simply  for  the  protection  of  the  revenue,  as  where 
the  use  of  documents  or  the  sale  of  goods  not  stamped  is 
penalized,  the  agreement  is  not  illegal,^  for  the  legisla- 
ture in  passing  such  a  law  "only  desired  to  make  it  ex- 

«  Fowler  v.  Scully.  72  Pa.  St.  466, 18  Am.  Tecsc,  9  N.  J.  (LO  358, 17  Am.  Dec.  479; 

Rep.  699:    Store   ▼.   Finklestein,  46  Neb.  Columbia  Bank  v.  Haldemao,  7  Watts  &  S. 

577,  66  N.  W.  Rep.  195:  Chateau  v.  Singla,  838,  43  Am.  Dec.  229;  Harrison  y.  Berkley, 

114  Cal.  91,46  Pac.  Rep.  1015,  65  Am.  St.  1  Strob.  6«6.47  Am.  Dec  578;  Wilson  v. 

Rep.  63.  Spencer,  1  Rand.  78,  10  Am.   Dec.   491: 

3  ^tna  Ins.  Co.  v.  Harvey,  11  Wis.  894.  ^^^]]  Armstrong,  54  Ala.  150,  25  Am. 

1  Durgin  v.   Dyer,  68  Me.  148;  Doe  v.  -  n^^Lt* «.  V5««..  r^^u  qki 

Burnhai,  81  N.    H.  426;    McConnell  v.  ^  Bartlett  v.  Vmor,  Carth.  261. 

Kitchens,  20  S.   C.  480,  47  Am.   Rep.  845;  ,  *  Brown  v.  Duncan,  10  B.  &  C.  98,  Man- 

Kleckley  v.  Leyden,  68  Ga.  215;  Thome  v.  dlebaum  v.  Gregovlch,  17  Nev.  96, 28  Pac. 

Ins.  Co.,  80  rk,  St.  16,  21  Am.    Rep.  89;  Re?-  171,  45  Am. Rep.  488;  Lewis  v.  Welch» 

Pennington  v.    Townsend,  7  Wend.  276;  14  N.  H.  298;  Cornlnflr  v.  Abbott,  54  N.  H. 

Bank  v.  Owens.  2  Pet.  SSTT;    Brackett  v.  l!l:5ahterv.   First  Nat.   Bk.,  92  Pa.  St. 

Hoyl.  29  N.  H.  264-  Roby  v.  West,  4  N.  H.  «»:  Favor  v.  PhilbrickJ  N.  H.  840,  Lamed 

286, 17  Am.  Dec.  428;  Madison  v.  Ins.  Co.,  ▼•  Andrew,  106  Mass  435,  8  Am.  Rep.  846; 

3  Ind.  488;  Hale  v.  Henderson,  4  Humph.  Lester  v.  Howard  Bk.,  33  Md.  668,  8  Am. 

199;   Hallett   v.    Norton,  14   Johns.    878;  5«P-  211;  Solomon  v.  Drewhler,  4  Minn. 

Ellsworth  V.  Mitchell,  81  Me.  247;  Down-  p*?    Babcock   v.  Goodrich,    47  Cal.    609; 

ing    V.    Ringer.     7  Mo.    666;   Sharp   v.  Strong  v.  Darling,  9  Ohio,  201. 
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pensive  to  the  parties  in  J)roportion  as  it  is  unprofitable 
to  the  revenue."*  Other  courts  criticising  this  distinc- 
tion as  unsatisfactory  regard  the  question  as  one 
of  legislative  intent,  and  that  the  statute  must  be  ex- 
amined as  a  whole  to  find  out  whether  or  not  the  makers 
of  it  meant  that  an  agreement  in  contravention  of  it 
should  be  void  or  not.* 

In  Pangborn  v.  Westlake^  a  statute  provided  that  any 
one  who  should  sell  or  offer  to  sell  any  town  lots  until 
the  plat  of  the  town  was  recorded  should  pay  |50  for 
each  lot  so  sold  or  offered  for  sale.  The  question  was 
whether  a  sale  of  a  town  lot  before  the  plat  had  been  re- 
corded was  void;  and  it  was  held  that  it  was  not,  the 
court  saying : 

"It  must  be  apparent  to  every  legal  mind,  that  when  a  statute 
annexes  a  penalty  for  the  doing  of  an  act,  it  does  not  always  imply 
such  a  prohibition  as  will  render  the  act  void.  Suppose,  for  in- 
stance, the  act  itself  expressly  provided  that  the  penalty  annexed 
should  not  have  the  effect  of  rendering  the  act  void.  Surely  in 
such  case  the  courts  would  not  give  such  force  to  the  legal  impli- 
cation, under  the  general  rule  above  quoted,  as  to  override  the  ex- 
press negation  of  it  in  the  statute  itself.  Then,  upon  this  conclu- 
sion, we  are  prepared  for  the  next  step,  which  is  equally  plain,  that 
if  it  is  manifest  from  the  language  of  the  statute,  or  from  its  sub- 

4  An8on  Contr.  186.    This  author  sugr-  Westlakc,  3«    la.  649:  Griffith  v.  Wells.  3 

ffesu   the   continuity  of   the  penalty  as  a  Denio.  287;  Dillon  v.  Allen,  41  la.  227, 96 

test.    *'If  the  penalty  is  imposed  once  for  Am.  Dec.  146;  Ruchman  v.  Bergholz,  37  N. 

all,  and  is  not  recurrent  on  the  making  of  J.  (L.)  488. 

successive  contracts  of  the  kind  which  are  Thus  where  a  statute  imposed  a  penalty 

thus  penalized,  or  if  other  circumstances  for  the  failure  of  a  dealer  in  milk  to  have 

would  make  the  avoidance  of  the  contract  the  measures  used  in    the    sale  of    milk 

a     punishment    disproportionate    to    the  sealed  by  the  propet  officer,  it  was  held 

offense,  it  may  be  arrued  that  such  con-  that    this    prohibited    sales    of    milk    in 

tracts  are  not  to  be  held  void.    But  where  measures  not  sealed  and  the  price  of  milk 

the  penalty  recurs  upon  the    maklnfi:  of  so  sold  could  not  be   recovered.  Miller  v. 

every  contract  of  a  certain  sort,  we  may  Post,  1  Allen,  484, 436,  as  such  a  sutute  was 

assume  (apart  from  revenue  cases,  as  to  plainly  intended  to  protect  the  purchasers 

which  there  may  yet  be  a  doubt),  thar  the  of  milk;  and  where  a  statute  imposes  a 

contract  thus  penalized  is  avoided  as  be-  penalty  for  reuiling  intoxicatlni;  liquors 

tween  the  parties."  fCi ling  Cope  V.  Row-  without  a  license,  such  sales  are  thereby 

lands,  3  Gale,  231,1  M.&  W.  140,  Smith  V.  prohibited,    because    the    object    of    the 

Mawhood,  14  M.  &  W.  452.]  statute  is  to  diminish  the  evus  of  intern- 

s  Harris  v  Runnels.  12  How.  70;  Pratt  v.  ^"^^^  »S?  ?<?  ^^^/^l^  ^^  «£2'''VJFI*2"*^* 

Short,  79  N.  V.  487,  86  Am.  Rep.  681:   Holt  l^^^  ^-  ^^l^^.  J*  N.    H.  294;  Griffith  v. 

V.  Green,  78  Pa.  St.  198, 18  Am.   Rep.  787;  Wells,  3  Demo,  228. 

Combs  V.  Emery,  14  Me.  404;  Niemeyer  v.  •SG  la.  646.  Contra.  Downing  v.  Ringer, 

Wright,  76  Va.   289.  40  Am.     Rep.    720;  7  Mo.  685. 
Aiken  v.  Blalsdell,  41  Vt.  666;  Pangborn  v. 
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Ject-matter  and  the  plain  intent  of  it,  that  the  act  was  not  to  be 
made  void,  but  only  to  punish  the  person  doing  it  with  the  penalty 
prescribed,  it  is  equally  clear  that  the  courts  would,  readily  construe 
the  statute  in  accordance  with  its  language  and  its  plain  intent. 
We  are,  therefore,  brought  to  the  true  test,  which  is,  that  while, 
as  a  general  rule,  a  penalty  implies  a  prohibition,  yet  the  courts 
will  always  look  to  the  language  of  the  statute,  tha  subject-matter 
of  it,  the  wrong  or  evil  which  it  seeks  to  remedy  or  prevent,  and 
the  purpose  sought  to  be  accomplished  in  its  enactment;  and  if, 
from  all  these,  it  is  manifest  that  it  was  not  intended  to  imply  a 
prohibition  or  to  render  the  prohibited  act  void,  the  courts  will  so 
hold,  and  construe  the  statute  accordingly." 

§286.  Illustrations  of  Agreements  Contrary  to  Statutes. 

Thus  where  a  statute  prescril^es  conditions  for  the 
conduct  of  any  profession,  business  or  trade  and  those 
conditions  are  not  observed,  agreements  made  in  the 
course  of  such  profession,  business  or  trade  are  illegal. 
An  attorney,^  a  physician,^  a  school  teacher,*  or  other 
professional  man  being  prohibited  from  practicing 
his  profession  without  a  license,  one  not  so  licensed 
cannot  sue  for  his  services,  for  the  agreement  to  per- 
form the  services  and  pay  for  them  is  illegal.  The 
same  is  true  where  the  license  is  required  for  the  carry- 
ing on  of  a  particular  business  or  trade.*  So  where  a 
statute  requires  goods  to  be  inspected  or  stamped,  sales 

1  Hittson  V.  Brown,  3  Colo.  304:  Yatet  sWells  v.    People,   71  111.  fi3S;   Jackson 

V.  Robertson,  80  Va.  478;  Hall  v.  Bishop,  School  Tp.  v.  Farlow,  76  Ind.  118:  Ryan 

9  Daly,  109;  HarUnd  v.   Lilenthal,  68  N.  v.  School  Dist.  No.  18,  27  Minn.  438,  8  N. 

Y.  4Se;  Ames  v,  Gilman,  10  Mete.  889.  W.  Rep.  146. 

<  Richardson  v.   Dorman,  28    Ala.  679;  «  As  for  example  a  broker,  Johnson  v. 

Thompson  V.   Hazen,  «8  Me.  104:  Orr  v.  Hulinffs,  108  Pa.  St.  498,  49  Am.  Rep.  131. 

Meek,  111  Ind.  40, 11  N.  E.  Rep.  787;  Bailey  A    wholesale    or    retail     liquor    dealer, 

V.  Mogg,  4  Denio,  60;  Bibber  v.  Simpson,  O* Bryan  v.  Fitzpatrick,  48  Ark.  487,  8  S. 

69Me.l81;Holniesv.  Halde,74  Me.  i».  43  W.  Rep.  627;  Gnffith  v.  Wells.    8    Den. 

Am.  Rep.  667;  McNamara  v.  Clintonville,  286;    Miller   v.    Ammon,   l46  u.  S.  421;  a 

tB  Wis.  807,  51  Am.  Rep.  728;  Davidson  v.  pawnbroker,  Fergusson  v.  Norman,  1  Am. 

Bohlman,    87   Mo.     (App.)     678;      Ken-  418,  6  Bing.  N.  Cas.  76:  aprinter,  Bensley 

nedy  V.    Shultz,86S.  W.  Rep.  667  (Tex.);  v.  Bignold,  6  B.  &  Aid.  386;  a   peddler. 

Fox  V.  Dixon,  IS  N.  Y.  (Suppo  267;  Haw-  Stewartson  v.  Lothrop,  12  Gray  68;  a  car- 

orth    V.  Montgomery,  18  S.  w.  Rep.  899.  center  or  builder,  Stevens  v.  Gourley,  7  C. 

(Tenn.);     Gardner    v.    Tatum,  22    Pac.  B.  N.  S.  99;  an  innkeeper,  Randellv.Tuell. 

Rep.  880  (Cal.):  Roberts  v.   Levy,  81  Pac.  89   Me.   448,   86   Ail.  Rep.   910;  a  grocer. 

Rep.  670(Cal.);  Underwood   v.  Scott,    23  Munscll   v.    Temple,  8  111.  98;  a  plumber, 

Pac.  Rep.  942;  See  Smyth  ▼.  Hanson,  61  Johnson  v.  Dahlgren,  62  N.Y.  (Supp.) 888. 
Mo.  (App.)  286. 
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made  in  disregard  of  these  provisions  are  illegal  and 
void.*^  So  where  a  statute  enacted  that  if  any  person 
should  run  or  knowingly  permit  his  grain,  to  be  threshed 
by  a  machine,  the  rods,  of  which  were  not  boxed,  should 
be  guilty  of  and  punished  for  a  misdemeanor,  one  wha 
had  threshed  the  grain  of  another  under  a  contract,  with 
a  machine  not  so  boxed,  could  not  recover  his  compensa- 
tion/ So  where  a  statute  provides  that  bricks  shall  be 
of  a  certain  size  and  prohibits  the  making  of  any  of  a 
different  size,  a  vendor  of  bricks  of  the  latter  size  cannot 
recover  their  price  ;^  where  a  statute  prohibits  under  a 
penalty  the  keeping  of  a  nine-pin  alley  appurtenant  to  a 
tavern,  a  carpenter  who  builds  one  in  such  a  place  can- 
not recover  for  his  labor.®  The  same  principle  is  applied 
to  a  suit  for  services  in  the  purchasing  of  corn  in  order 
to  "bull"  the  market  in  violation  of  a  statute  making  it 
an  offense  to  comer  the  market  or  to  make  an  attempt  to 
do  so®  and  aB  to  a  condition  in  a  policy  of  insurance  that 
if  the  insured  commits  suicide,  the  amount  recoverable 
shall  be  reduced,  where  the  statute  makes  suicide  no  de- 
fense to  an  action  on  a  policy.^  ^ 

Under  this  head,  agreements  contrary  to  the  intent  of 
the  bankruptcy  laws  are  void^^  and  agreements  con- 
trary to  the  statutes  against  usury^^  and  many  others 
which  can  not  be  set  out  in  detail  here. 

There  is  one  contract  however  which  is  not  affected  by 
the  rule  which  renders  agreements  void  which  are  con- 
trary to  the  prohibition  of  a  statute,  viz ;  a  contract  of 

s  Baker    ▼.    Binton,  81  Fed.  Rep.  401;  •  Foss  y.  Cummings,  80  N.  B.  Rep.  558 

Prescott    V.  Batteraby,     119    Mass.    285:  (111.) 

Braunn  V.  Keally.  U6  Pa.  St.  619,  28  Atl.  loKeeler  v.  Ins.  Co.,  58  Mo.(App.)  557. 

Rep.  889,  28  Am.  St.   Rep.  811;  McConnell  , ,  „     ^             n    t     d    i   A.    V.   ^o- 

V.  kitchens,  20  S.  C.  480,  47  Am.  Rep.  846;  „  \]  R«  G°°»«"?J!;   ^'  S-  ^  iP*   ^w  ^^• 

Niemcyer  v.  Wright,  75  Va.  289,  40  Am.  Ha\l  v.  Dvson.  17  Q^.  ^''^^R*" 'VMsw- 

Rep.  720:    Conley  v.  ^ims,  71  Ga.  171.  Sf"«  ^^  ?.  &  M.  «9,  58  Am.   Dec.  85; 

-  TNMi             All        ^ii    T      Ann    <w>    A  Sharp  V.  Teese,  9  N.J.  (L.)852,  17  Am. 

e  Dillon  V.  Allen,  46    la.  299,  26   Am.  Dec.  479.    Ex    parte  Mackay,    L.  R.   & 

R«P185-  Ch.  648. 

t  Law  V.  Hodgson,  2  Camp.  117.  1 2  See  Webb  on  Usury. 

8  Spurgeon     v.  McBlwain,  6  Ohio,  442, 
27  Am.  Dec.  266. 
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marriage.^®  Hence  a  marriage  entered  into  without  a  li- 
cense as  required  by  statute/*  or  without  the  consent  of 
parents  or  guardians/*^  is  nevertheless,  valid,  though  the 
parties  concerned  may  be  punished  by  the  infliction  of 
the  statutory  penalties.^  ^  Marriages,  however,  within 
the  prohibited  degrees  of  kindred  and  affinity,  are  void^*^ 
and  an  executory  contract  to  marry  would  be  likewise 
unenforceable  made  under  similar  conditional®  Such 
prohibitions  are  not  merely  regulatory,  but  concern  the 
form  and  the  substance  of  the  contract.^® 

There  are  likewise  two  kinds  of  agreements  violating 
statutes  which  should  be  given  special  attention,  viz. : 
Wagers  and  Sunday  contracts. 

§287.    Wagers. 

A  wager  is  a  promise  to  give  money  or  money^s  worth 
upon  the  determination  or  ascertainment  of  an  uncer- 
tain event;  the  consideration  for  such  a  promise  is 
either  something  given  by  the  other  party,  or  a  promise 
to  give  upon  the  event  determining  in  a  particular  way.^ 

To  constitute  a  wager  there  must  be  mutual  chances 
of  gain  and  loss  and  the  uncertain  event  must  be  the 
sole  condition  of  the  agreement.  Thus  a  bet  by  B  of  |10 
to  nothing  that  A  will  not  win  a  foot  race  or  will  not  re- 
turn B's  lost  dog,  would  be  only  an  offer  of  a  reward,^ 
and  a  bet  of  f  10  to  nothing  that  it  would  not  rain  in  24 
hours  would  be  only  a  promise  on  a  condition.*     So  a 

1 »  Hcrvcy  v.  Moseley,  7  Gray,  479,  W  » «  Campbell  v.  Crampton,  18  Blatch.  180, 

Am.  Dec.  515.  6  Abb.  N.  C.  868;  Paddock  v.  Robinson,  68 

1 4  Holmes  v.  Holmes.  6  La.  468, 26  Am.  g*-,  ^^  JKAS^'J^STo    "^*'    Haviland  v. 

Dec.  482;  Askew  v.  Dupree,  80  Ga.  178;  HaUtead,34N.  V.  648. 
White  V.   Suie.  4  la.  449;  Cartwright  v.  i»  Pollock  Contr.  260. 

McGown,  121,  111.  888, 2  Am.  St.  Rep.  106.  i  Anson,  Contr.,  186;  Leake  Contr.  748. 

D*V  Sil^Ti-J^t' TVfL^m  T^'  ^'«^'Si  •  See  ante  Chap.I.  An  offer  of  reward  for 

Dec.  »5;  Teter  v.  Teter.  101  Ind .   129,  61  the  exercise  of  strength  or  speed  is  not  a 

Am.  Rep.  742.  wager.    Harriman  Contr.  S  204. 

» «  Milford  V.  Worcester,  7  Mass.  48.  9  See  post  i  424. 

17  See  Lawson  Rights,   Rem.  &  Pr.,§ 
702,  et  seq. 
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promise  to  pay  B  a  certain  large  sum  for  goods  if  they 
arrived  at  a  certain  time  or  if  C  approved  of  them  would 
be  a  conditional  promise;  and  a  promise  to  pay  for  the 
goods  C  bought  if  he  did  not  pay  for  them  would  be  a 
guaranty  and  not  a  wager.* 

Wagering  agreements  when  void  are  so  because  pro- 
hibited by  statute,  for  they  were  not  illegal  by  any  rule 
of  the  common  law.*^ 

"It  Is  well  established  by  numerous  authorities,  which  It  would 
be  here  superfluous  to  cite,  that  at  common  law,  a  wager,  being  a 
contract  by  A  to  pay  money  to  B  on  the  happening  of  a  given  event, 
in  consideration  of  B  paying  money  to  him  on  the  event  not  hap- 
pening, was  legal,  provided  the  subject-matter  of  the  wager  waa 
one  upon  which  a  contract  could  lawfully  b^  entered  on.*'* 

Thus  wagers  of  the  following  kind  have  been 
considered  legal  and  enforceable:  that  a  certain  person 
was  the  owner  of  a  certain  piece  of  property;^ 
that  the  world  is  not  round  f  that  a  railroad  would  or 
would  not  be  finished  to  a  certain  place  by  a 
certain  time;®  as  to  the  weight  of  a  dressed  hog;^^  as  to 
the  result  of  an  election  after  the  vote  was  cast  but  be- 
fore the  result  was  known  ;^^  as  to  whether  A  was  older 
than  B;^^  as  to  which  horse  would  win  a  race^^  as  to 
whether  A  had  signed  a  certain  paper. ^^     The  reported 

4  Parsons  v.  Taylor,  12  Hun.  252.  Wilkinson  v.  Touslcy.  16  Minn.  299,  10  Am. 

5  Hampden  v.  Walsh,  L.  R.  1  Q.  B.  Div.  {l^Pj^?!  Edgcll  v.  McLaughlin.  6  Whart. 
192;  Johnston  v.  Russell,  87  Gal.  670;  Win-  ^J^;  Hoil  v.  Hodge,  6  N.  H.  IW,  »  Am. 
Chester  v.  Nutter,  52  N.  H.  607,  13  Am.  Dec.  451;  Monroe  v.  Smelly,  26  Tex.  586,  78 
Rep.  93;  Johnson  v.  Fall,  6  Gal.  359,  65  Am.  ^™- J?««^A  *^*'  fucas  v.  Harper,  24  Ohio 
Dec.  518;  Bailes  v.  Williams.  15  Tex.  318;  ft.  8^:  Bernard  v.  Taylor,  28  greg.  416; 
Smith  V.  Smith,  21  111.  244  74.  Am.  Dec.  I-y"ch  v.  Rosenthal,  42  N.  E.  Rep.  1108 
100;  Trenton,  etc.,  Ins.  Go.  v.  Johnson,  24  U"°'/ 

N.  J.  L.  583;  Kirkland  v.  Randon,  8  Tex.         e  Hampden  v.  Walsh,  supra. 

\'^^  t\  ?9"a5!: D'i2'%1  DunK'v":    '  l^^'z-  ^"^^^i;  ?  kT  l'';T\.  r. 

Strother.  1  Tex.  89,  46  Am.  Dec.  97.  j^J  Hampden  v.  Walsh,  L.  R.  1  Q.  B.  D. 

The  descendents  of  the  Puriun  settlers  * .  .               t?  ,i  -  ^^  ,  «»«  -,.  *       ^ 
of  the  New  England  States  took  a  different  ^  *  Johnson  v.  Fall,  6  Caj.  860.  «5  Am.  Dec- 
view  of  the  matter,  and  in  those  states  and  J?^'  5«i       '  ^'            '  ^  ^  '  ^^'  ®   ^™* 
some  others,  all  wages  contracts  are  held  L>cc.  131. 
to  be  illegal.    Amory  v.  Gilman,  2  Mass.  1;  ^o  Mulford  v.  Bowen,  0  N.  J.  L.  815. 

Colo.  820;  Winchester  V.    Nutter,  .=>2  N.  H.         .;„  ^., 

507, 18  Am.  Rep.  93;  Harding  v.  Walker,  1         "  Hussey  v.  Crickett,  8  Camp.  168. 

Hemp.  53;  West  v.   Holmes,  26  Vt.  580;         1 3  McAllester  y.  Haden,  2  Camp.  488. 
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cases  where  wagers  were  held  void  by  the  common-law 
courts  show  that  the  result  came  about  not  because  the 
agreement  was  a  wager  but  because  its  subject-matter 
was  otherwise  illegal — eitheer  because  contrary  to  stat- 
utes/*^ good  morals,^  ^  or  public  policy.^ ^ 

But  in  nearly  all  of  the  States,  wagers  are  now  pro- 
hibited by  statute,  and  by  those  statutes  what  is  and 
what  is  not  a  wagering  contract  must  be  determined.^* 

§288.     Agreements  for  Future  Delivery  of  Goods, 

Agreements  of  this  kind,  known  in  the  language  of 
the  street  and  exchange  as  "futures,"  are  condemned  by 
judicial  decision  and  legislative  act  as  a  species  of  gam- 
ing. An  agreement  for  the  bona  fide  delivery  of  goods  on 
a  future  day  or  when  called  for  whether  the  seller  has 
the  goods  at  the  time  or  not  is  a  valid  contract  and  en- 
forceable,^ but  if,  under  guise  of  a  contract  to  deliver 
goods  at  a  future  day,  the  real  intent  be  to  speculate  in 


ISA  bet  on  what  play  could  be  made  in 
the  game  of  hazard  (because  the  playing  of 
hazard  was  forbidden  by  statute).  Brown 
V.  Leeson.  2  H.  Bl.  43.  Or  on  a  cock-fight 
or  dog  fight  (because  both  were  against  the 
law).  Squires  v.  Whisken,  8  Camp.  140; 
Egertoifcv.  Finzeman.    1  R.  &  M.  218. 

1  <  A  wager  as  to  whether  a  certain  per- 
son is  a  man  or  a  woman  (DaCosta  v. 
Jones,  3  Camp,  re9);  or  as  to  whether  an 
unmarried  woman  will  have  a  child  by  a 
certain  day  (Ditchbum  v.  Goldsmith,  4 
Camp.  152)  is  void. 

17  A  wager  that  one  of  the  parties 
would  not  marry  (because  contracts  in  res- 
traint of  marriage  are  against  public  pol- 
icy). Hartley  v.  Rice,  10  East.  22.  That  a 
certain  bird  will  win  a  cock  fight  (because 
it  encourages  cruelty).  Brogden  v.  Mar- 
riott, 3  Bing.  N.  C.  88.  As  to  the  future 
amount  of  the  hop  duty  (because  it  might 
expose  to  all  the  world  the  amount  of  the 

fmblic  revenue,and  Parliament  was  the  on- 
y  proper  place  for  the  discussion  of  such 
matters).  Atherford  v.  Beard.  2  Term. 
Rep.  610.  As  to  the  duration  of  the  life  of 
Napoleon  Bonaparte  (because  it  gave  one 
party  an  interest  in  keeping  the  king's  en- 
emy alive,  and  the  other  an  interest  in 
compassing  his  death  by  unlawful  means), 
Gilbert  v.  Sykes,  16  East.  ISO.  As  to 
whether  a  prisoner  will  be   convicted  on  a 


criminal  charge  (because  it  gives  one  of 
the  parties  an  interest  in  obstructing  or 
corrupting  the  fountains  of  justice). 
Evans  V.Jones,  5  Me.  &  W.  77.  As  to 
whether  a  person  may  lawfully  be  held  to 
bail  in  a  certain  action  or  a  wa^er  on  an 
abstract  question  of  law  or  judicial  prac* 
tice  (for  the  same  reason  as  in  last  case). 
Henken  v.  Gerrs,  2  Camp.  408.  As  to  the 
result  of  an  election  (because  it  gives  each 
party  an  interest  in  corrupting  the  vote  or 
falsifying  the  count).  Bunn  v.  Riker,  4  Johns. 
426, 4  Am.  Dec.  293.  That  a  young  lady  who- 
passes  for  twenty-three  years  of  age  is 
really  thirty-three  or  that  she  squints  or 
has  a  mole  on  her  breast.  Good  v.  Elliott, 
3T.  R.  698.  As  to  which  public  coach  a 
certain  person  would  go  in  to  an  entertain  - 
ment.  Elthan  v.  Kingsman,  1  B.&  Aid.  68.3 
(because  in  both  these  cases  the  effect  of 
the  bet  would  be  to  cause  a  disturbance 
of  the  peace). 

18  See  1  Stimson  Stat.  Law. 

1  Wollcott  V.  Heath,  78  111.  488;  Cole  v. 
Milmine,  88  11.  319;  Wall  v.  Schne  ider,  6» 
Wis.  852,  48  Am.  Rep.  680;  Bigelow  v. 
Benedict.  70  N.  Y.  208,  26  Am.  Rep.  523; 
Strong  V.  Solomon,  6  Daly,  581 ,  71  N.  Y. 
426;  Ffatch  v.  Douglass.  48  Conn.  116,  40 
Am.  Rep.  154:  Clay  v.  Allen,  63  Mass.  486; 
Cobbv.  Prell,  15  Fed.  Rep,  774;  Kirkpat- 
rick  V.  Bonsall,  72  Pa.  St.  155. 
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the  rise  and  fall  of  prices,  and  the  goods  are  not  to  be 
delivered,  but  one  party  is  to  pay  to  the  other  the  dif- 
ference between  the  contract  price  and  the  market  price 
of  the  goods  at  the  date  fixed  for  performing  the  agree- 
ment, the  whole  transaction  is  a  wager,  and  is  illegal.^ 

"A  contract  for  the  sale  and  purchase  of  wheat,  to  be  deliyered 
In  good  faith  at  a  future  time,  is  one  thing,  and  is  not  inconsistent 
with  the  law.  But  such  a  contract  Altered  into  without  an  intention 
of  having  any  wheat  pass  from  one  party  to  the  other,  but  with  the 
understanding  that,  at  the  appointed  time,  the  purchaser  is  merely 
to  receive  or  pay  the  difference  between  the  contract  and  the  mar- 
ket price,  is  another  thing,  and  such  as  the  law  will  not  sustain. 
This  is  what  is  called  a  settling  of  the  differences,  and  as  such  is 
clearly  and  only  a  betting  upon  the  price  of  wheat"* 

Agreements  of  this  kind  are  declared  ill^al  in  many 
states  by  statutes,  but  where  there  are  no  such  statutes 
they  are  ill^al  as  against  public  policy,  because : 

"They  tend  to  unsettle  the  natural  course  of  trade,  and  tempt  the 
parties  to  work  for  a  rise  or  faU  in  the  prices  of  the  comniodities 
on  which  their  wagers  are  laid,  without  regard  to  actual  values, 
and  by  censurable  methods  calculated  to  promote  their  own  profit 
at  the  expense  or  ruin  of  others,  without  any  reciprocity  of  benefit; 
and,  besides  these  evils,  there  are  others,  more  immediate  to  the 
parties,  culminating  from  time  to  time  in  loss  of  fortune  and 
character,  defalcations,  crime  and  domestic  misery."^ 

§289.     Contracts  of  Insunmce. 

There  is  one  kind  of  wager  that  has  escaped  both  ju- 
dicial and  legislative  disapproval  t.  e.  insurance  of  life 

a  Irwin  ▼.  Williar,  110  U.  S.  490;  Gregory  diet,  70  N.  Y.  208,  SO  Am.  Rep.  6S8;  Malton 

▼  .  Wendell,  39  Mich.  887,  83  Am.  Rep.  800;  y.  Sheen,  76  Pa.  St.  106:  Bran's  Appeal.  66 

BuUard  v.  Smith,  180  Mass.  492;  Samson  v.  Pa.  St.  298:  Williams  v.  Tiedemann,  0  Mo. 

Shaw,  101  Mass.  146, 3  Am.  Rep.  8??:  Kirk-  App.  260;   Kirkpatrick  v.  Adanas,  10  Fed. 

Patrick  v.  Bonsall,  72  Pa.  St.  166;  Clarke  Rep.  287;  Pizlejr  v.  Boynton,  70  111.  361. 

^'  f?^xJ  5***-  "®'  ^*^''**'"*?.  \m^^^  ^  Rumsey  v.  Berry,  66  Me.  674;  Waldron 

70111.  888;  Rumsey  v.  Berry,  66  Me.  670;  ^  Johnson,  86  Fed.  Rep.  767.    If  one  of 

Crawford  v.  Sp«icer,  98  Mo.  4M,  1  Am.  jbe  parties  intends  a  bona  fide  sale,  it  may 

St.  Rep.  745;  McGrew  v.  City  Produce  Ex-  be  enforced  by  him   though  the  other  in- 

change  85  Tenn.  872.  4  Am.  St.  Rep.  771;  tended  a  mere  wager.  Gregory  v.  Wendell, 

Tomblin  v.  Callcn,  60  Iowa,  227:  Lyon  v.  sO  Mich.  887;  Williams  v.  Tiedeman,  6  Mo. 

Culbertson,  88  lU.  88,  »  Am.   Rep.  840;  (App.)  269;  (iockrell  v.  Thompson,  86  Mo. 

Hatch  V.  t)ouglass,48^  Conn.  116.  40Am.  6io.^*^Hill  v.  Johnson,  38  Mo.  (App.)  888; 

Rep.  164;  Pcarce  v.   Foot,  118  JH.  228,  66  Mokr  v.  Miien,  47  Minn.  228. 

Am.  Rep.  414;  Bartlett  v.  Smith,  18  Fed.  .  xn^„^  v  rn«in    17  P     l    i«    io  At\ 

Rep.  2681  Bainird  v.  Backus,  62  Wis.  698;  o^«  i5lf          ^    '                       ' 

Evaingham  v.  Meighan,  56  WU.  864;  Story  *^«P-  ^^'^' 
V.  Salomon,  71  N.  ¥7486;  Bigelow  v.  Bene- 
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and  property.  It  is  obvious  that  a  man  who  bets  that 
his  horse  will  not  win  a  race  and  a  man  who  bets  that 
his  cargo  will  not  arrite  safely  or  that  his  property  will 
not  be  burned  are  in  the  same  position.  A  who  has  paid  a 
large  sum  of  money  for  a  horse  and  for  its  training, 
has  entered  it  for  a  race  to  the  winner  of  which  a  purse 
of  $2,000  is  to  be  given.  To  secure  himself  against  an  en- 
tire loss  he  bets  B  |1,000  that  his  horse  will  not  win. 
C  who  has  a  cargo  of  goods  at  sea  worth  $5,000  if  it  is 
safely  landed  and  who  owns  a  building  or  land  worth 
|5,000  so  long  as  it  is  in  existence,  pays  an  insurance 
company  f  100  in  consideration  of  which  the  company 
agrees  to  pay  C  $3,000  if  the  cargo  is  lost  and  $3,000  if 
the  house  is  burned  down  within  a  year.  This  is  in  ef- 
fect a  bet  by  C  of  $100  to  $6,000  that  his  cargo  or  house 
will  be  lost  or  burned  within  the  time  limited.  The 
same  is  true  of  an  agreement  to  pay  D  $1,000  if  E  dies 
within  a  year  in  consideration  of  D  paying  $25 — ^it  is 
a  bet  by  D  of  $25  to  $1,000  that  E  will  die  within  a  year. 
Yet  A^s  agreement  is  generally  called  a  wager  while  C's 
is  known  as  a  contract  of  marine  and  Are  insurance  and 
D's  as  a  contract  of  life  insurance.  But  the  last  two  are 
valid  because  they  are  neither  prohibited  by  statute  nor 
against  public  policy.  If  however  the  insurance  is  made 
between  the  insurer  and  one  having  no  interest  in  the 
subject-matter  of  the  agreement — if  the  insured  would 
not  suffer  loss  but  gain  by  the  destruction  of  the  prop- 
erty or  the  death  of  the  person  whose  life  is  insured, 
then  the  interest  which  the  insured  would  have  in  wreck- 
ing the  vessel  or  burning  the  house  or  killing  the  man, 
makes  the  agreement  contrary  to  public  policy  and 
therefore  illegal  and  void.^ 


1  As  to  what  it  a  sufficient  interest  to  insurance  law,    this  subject  belonging 

render   an  insurance  policy  valid  and  there  rather  than  to  a  treatise  on  the 

enforceable,  see  the  special    works  on  principles  of  contract. 
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§290.     Sunday  Contracts. 

The  common  law  makes  no  distinction  between  Sun- 
days and  week  days  in  the  making  and  the  performance 
of  agreements.^  But  in  England  in  the  reign  of  Charles 
II  a  statute  was  passed  prohibiting  the  doing  of  certain 
things  on  the  Lord's  day  and  similar  statutes  are  in  force 
in  most  of  our  states.  The  phraseology  of  the  particular 
statute  is  important  for  they  are  not  at  all  uniform  in 
their  terms.  Many  of  them  prohibit  "work  or  labor''  on 
Sunday  and  under  such  statutes  an  agreement  to  do 
work  or  labor  on  Sunday  whether  entered  into  on  Sun- 
day or  on  a  week  day  would  be  illegal,  because  it  re- 
quires or  provides  that  something  prohibited  by  the 
statute  should  be  done  on  Sunday.^ 

But  as  to  agreements  made  on  Sunday  to  be  per- 
formed on  a  week  day  there  is  much  confusion  in  the 
decisions  caused  by  the  differing  phraseology  of  the 
statutory  provisions  in  the  different  States  and  the  con- 
flicting opinions  of  the  judges  in  construing  the  meaning 
of  the  particular  words  and  phrases  therein  used. 
Where  the  statute  expressly  prohibits  the  making  of 
agreements  on  Sunday,  there  is  no  question  that  an 
agreement  made  on  Sunday  is  void.  But  very  few  of 
the  statutes  do  this.  Hence  when  the  words  of  the 
statute  are  that  no  "work  or  labor"  is  to  be  done  on 
Sunday,  this  according  to  the  beet  authorities  does  not 
make  ill^al  the  signing  of  a  promissory  note  or  a  mort- 
gage or  the  entering  into  any  other  agreement  on  the 
Lord's  day.* 

1  Tucker  v.  West,  80  Ark.  8M:  Kepner  v.      Rep.  684:  Horacek  ▼.  Keebler,  6  Neb.  856; 
Reefer,  6  Watu.  381,    81  Am.  Dec.  460;     Roberu  ▼.  Barnes,  187  Mo.  406. 

^2"  ''\^>;  ^!    ••  ^^«P\°^?;5'^*'^/*1&  «  Handy  V.  St.  Paul  Pub.Co.,  41  Minn.  188; 

8  Ohio  at.  5g7,  Amis  v.  Kyle, «  Yerg.  81.  M  Smith  v.  Wilcox,  S4  N.  Y.  863, 1©  Barb.  581 

i^J^^'  IS' J'°^^c^''°''°^"6»  ^^  ^'h  ^  Barb.  841;  Bernard  v.  Lupping,  88  Mo. 

S?i*,^°*-  hi^^S^:  yfi;  Swann  v.  Swann,  81  54,  watu  v.VanNess,  1  H'Sf/Ttr 

Fed.  Rep.  899;  Batsfordv.  Every.  44  Barb.  •  m^^  „     os^kJ^-    o   r^Kt^  c»     ati^ 

618;  Riclimond    v.    Moore,   lof    111.    488;  i.lS}^^J„^^S^'ii\^^^J^^''' 

Moore  v.  Clymer.  18  Mo.  (App.)  11;  Hcl-  ^f^^^'^J'  S*"*'/?  *J^-  ,Piil2S  l' 

Urns  V.  Abereombic,16  S.C.110,40  Am.  Clymer,   M   Mo.     (App.)   11;  Roberts  v. 

338 


Digitized  by  VjOOQIC 


CH.  VII.]        THE  LEGALITY  OF  THE  AGBEEMENT.  §  290 

"The  idea  of  toll,  of  that  which  does  or  may  produce  weariness, 
Is  inseparable  from  the  Idea  conveyed  by  the  word  labor,  or,  more 
strictly  speaking,  is  Included  in  the  idea  it  conveys.  But  what 
toil,  what  weariness  of  the  body  or  mind,  is  there  in  making  half 
the  contracts  that  are  made.  A  meets  B  and  says  to  him,  'I  will 
give  you  fifty  dollars  for  your  horse.'  B  replies,  'Agreed.'  Here  is 
a  contract  made  in  ten  seconds,  and  In  ten  words — ^but  where  is 
there  any  labor?  C  makes  his  promissory  note,  or  bond,  or  due-bill, 
to  D;  who  would  think  of  calling  the  transaction  laborious?  The 
word  labor'  is  usually  employed  to  signify  manual  exertion  of  a 
toilsome  nature.  This  is  its  ordinary,  popular  significaton;  the 
meaning  that  must  be  given  to  it,  wherever  it  occurs  in  a  statute, 
unless  it  is  plainly  used  in  a  more  enlarged  or  restricted  sense  That 
it  is  not  used  in  its  most  enlarged  sense,  in  our  statute,  is  obvious. 
Mere  thought  may  be  so  earnest  and  long-continued  as  to  be  labori- 
ous, but  no  one  would  think  of  punishing  a  man  simply  for  thinking. 
To  compose  and  write  an  ordinary  letter  of  friendship  is  no  small 
task  to  many  persons,  but  surely  it  Is  not  'common  labor,'  though  it  is 
a  very  common  occurrence.  The  study  of  mathematics  or  meta- 
physics is  often  called  'hard  work,'  but  it  may,  nevertheless,  be 
performed  on  Sunday.  There  is  a  limit,  then,  and  what  better 
limit  can  be  found  than  that  furnished  by  the  common  understand- 
ing if  the  phrase  'conunon  labor.'  ....  Will  it  be  said  that 
written  contracts  are  embraced  by  it  because  writing  is  a  manual 
labor?  The  fact  is  not  so  in  a  large  majority  of  cases.  By  far  the 
most  numerous  written  agreements  are  promissory  notes.  To  write 
such  a  note  requires  some  manual  exertion,  but  no  labor,  in  the 
proper  or  common  significaton  of  the  word.  Nor  is  it  to  be  sup- 
posed that  the  legislature  intended  to  discriminate  between  these 
contracts,  and  allow  the  verbal  and  forbid  the  written,  or  to  make 
the  validity  of  a  contract  depend  upon  whether  it  is  long  or  short.^ 
There  would  be  no  good  sense  in  such  discriminations,  and  a  thing 
so  irrational  is  not  to  be  admitted.  It  is  not  to  be  understood,  how- 
ever, that  because  a  Sunday  contract  may  be  valid,  therefore  busi- 
ness may  be  transacted  upon  that  as  upon  other  days;  as,  for  in- 
stance, that  a  merchant,  not  of  the  excepted  class,  may  lawfully 
keep  open  store  for  the  disposition  of  his  goods  on  the  Sabbath.  To 
wait  upon  customers,  and  receive  and  sell  his  wares,  is  the  common 


Barnes,  187  Mo.  416;  Mcrritt  v.    Earle,  29  ncii  v.Brooks,  9  Allen  118.  See  Gangwere's 

N.  Y.  117;  Moore    v.    Murdock,   26   Cal.  Estate,  14  Pa.  St.  417,    58   Am.   Dec.   664; 

114;  Richmond  v.  Moore.   107   111.    439,   47  Hayden  v.  Mitchell,  30  S.  E.  Rep.  287  (Ga). 

Am.  Rep.  445;    Horacek    v.    Keebler,    5  Giving  a  promissory  note  is  "business  of  a 

Neb.  866.  But  see  Contra,     Reynolds   v.  secular  calling."  Varney  v.  French,  19  N. 

Stevenson.  4    Ind.    619,   3%2;   Cranson   v.  H.  283,  and  so  is  the   loaning    of    money, 


■m      «uu.       v.v,      tjo^,      'vv.skuw**        ».  ««•  www,  ■.•lu  ow  la     v«i«i       «wc>it»u||       \Jt        luvucjr , 

ass.  439;  Costello  v.  Ten   Ej^k,      Trowert  v.  Decker,   51   Wis.  46,   87  Am. 
'  -  .-....        —        -..-  J   ^ 

820,   38 
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4«;Tuckerv.  We8t,29  Ark.  386.  A  con-  DeForth  v.  R.  Co..  82  Wis.  820,  88  Am. 
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labor  of  a  merchant,  and  there  is  a  broad  distlnctloiL  between  pur- 
suing this  avocation  and  the  case  of  a  single  sale  out  of  the  ordi- 
nary course  of  business."^ 

Where  the  statute  forbids  the  exercise  of  ones  "oitti- 
nary  calling''  on  Sunday  to  make  a  note  or  deed  or  other 
agreement  on  Sunday  is  not  illegal  if  it  is  outside  the 
sphere  of  his  usual  businesa*^  So  to  hire  a  servant  on 
Sunday  is  not  within  this  phrase^  nor  is  the  sale  of  goods 
on  that  day  by  one  not  a  merchant  or  trader/  In  an  early 
case,  D  who  was  a  banker  sent  his  horse  to  H  who  kept 
a  stable  for  the  sale  of  horses  by  auction ;  H  sold  the 
horse  to  the  defendant  on  Sunday  by  private  sale.  It 
was  held  that  the  sale  was  valid,  the  court  saying : 

"To  bring  this  case  within  the  act,  we  must  pronounce  that  either 
D  or  H  worked  within  their  ordinary  callings  on  the  Sunday.  But 
the  sale  of  horses  by  private  contract  was  not  D's  ordinary  calling, 
nor  was  it  H's:  his  calling  was  that  of  horse  auctioneer,  and  he  was 
not  within  his  ordinary  calling  in  selling  this  horse  by  private  con- 
tract'" 

§291.     Works  of  Necessity  or  Charity. 

The  statutes  generally  except  acts  or  works  of  neces- 
sity or  charity.  "By  the  word  ^necessity,'  ^'  it  is  said, 
"we  are  not  to  understand  a  physical  and  absolute  ne- 
cessity, but  a  moral  fitness  or  propriety  of  the  work  and 
labor  done  under  the  circumstances  of  any  particular 
case.^'^  Therefore  an  agreement  for  the  relief  of  a  sick 
pauper;^  or  to  preserve  property  exposed  to  imminent 
danger  f  or  to  assist  in  the  building  of  a  church  ;*  or  to 

«  Thunnan,  J.  in  Bloom  y.    Richards,   2  ^  Drury   v.   Defontaine,    1   Taunt.   181. 

Ohio  St.  887,  i  piagg  v.  Millbury,  4  Gush.  848. 

sSanders  V.  Johnson,  29  Ga.  676;  Allen  v.  >  Aldrich  v.  Blaclcstonc,  128  Mass.  148. 

Gardner,  7  R.  I.  22;  Schneider   v.  Sansom,  ,  tirui.        u      r^t  •»  ^r    <,^    « 

62  Tex.  201.  60  Am.  Rep.  621.  '  Whilw)mb  v  Gil  man,  85  Vt.  297;  Par- 

m  u-  T  u  u-      .     ^   D     «.    r<     RfVB  melec  V.  Wilks,  22  Barb.  6.W. 

<  King  V.  Inhabitants,  7   B.   &   C.   596.  ^  ...  _  *        ^«  «#,  ^  «   ««  *       » 

,  w    _!..      «•    1      o/d    t.  Qo    %ji*   „  *  Allen  V.  DuflSe,  43  Mich.  1,  88  Am.  Rep. 

'  M«rritt  ^A  ^^'^t'na^L^''^- ^ir'^'J"  r  IW;  Dale  v.  Knepp,  98  Pa.  St.  389,  42  Am. 

Williams,  16  S.  C.  698;  Moore  V.  Murdock,  Rep.  624.    Contra.     Carlett  v.  Trustees, 

26  Cal.  614.  52  fnd.  866,  80  Am.  Rep.  197. 
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secure  decent  burial  for  one's  wife,  and  to  secure  the 
presence  of  relatives  at  her  funeral  f  or  to  convey  prop- 
erty by  a  person  suffering  from  serious  injuries^  would 
come  within  these  words  of  exception. 

But  publishing  and  circulating  a  newspaper  on  Sun- 
day is  not  a  work  of  necessity: 

''The  newspaper  is  a  necessity  of  modem  life  and  business,  but 
it  does  not  follow  that  to  issue  and  circulate  it  on  Sunday  is  a 
necessity.  There  are  a  great  many  other  kinds  of  business  just 
as  necessary;  many,  indeed  most,  kinds  of  manufacture  and  mer- 
cantile business  are  indispensable  to  the  present  needs  of  men,  but 
no  one  would  say  that,  because  necessary  generally,  the  prosecution 
of  such  business  on  Sunday  is  a  work  of  necessity.  That  carrying 
on  any  business  on  Sunday  may  be  profitable  to  the  persons  en- 
gaged in  it;  that  it  may  serve  the  convenience  or  the  tastes  or 
wishes  of  the  public  generally — is  not  the  test  the  statute  applies. 
To  continue  on  that  day  the  sale  of  dry  goods  or  groceries,  or  the 
keeping  open  of  markets,  saloons,  theaters,  or  places  of  amusement, 
might  be  regarded  by  many  as  convenient  and  desirable,  but  that 
would  not  bring  such  business  within  the  exception  in  the  statute/'" 

Though  the  agreement  made  on  Sunday  may  be  void 
yet  a  party  to  it  cannot  set  up  its  ill^ality  against  an 
assignee  without  notice.  Thus  the  assignee  of  a  non-ne- 
gotiable instrument  or  the  holder  of  a  bill  or  note  dated 
on  a  week  day  cannot  be  met  by  the  defense  that  it  was 
actually  made  on  Sunday.  This  is  on  the  ground  of  es- 
toppel.® 

§292.    Agreements  Partly  Made  on  Sunday. 

An  agreement  not  finally  executed  on  Sunday  is  not 
void  because  some  of  its  terms  may  have  been  agreed  to 

e  Gulf,  etc.,  R.  R.  Co.  v.  Levy,  59  Tex.  v.  Kadetska,  B8  la.  676,  43  Am.  Rep.  129; 
642.  Ball  V.   Powers,    82   Ga.    757;    Hcise    v. 

T  Donovan  v.  McCarthy,  84  Cent.  L.    J.  g""P^'  i^ a^'^\?'^^''  S'*!^'**"  ""'  9.??l'  ^V 

170  rMaM  ^  Mass.  439,9  Am.  Rep.  45;  Knox  v.  Clifford, 

.xT^  88  Wis.  651,  30  Am.    Rep.  SS;    Beman   v. 

•  Handy  v.  St.  Paul  Co.,  41  Minn.  188.  Wesscls,  68  Mich.  594. 


0  Johns  v.  Baily,  45  la.  241;   Leightman 
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on  that  day  ;^  as  for  example  an  agreement  made  on 
Sunday  and  carried  into  effect  on  a  week-day;^  or  a 
note  signed  on  Sunday,  but  not  delivered  until  a  week- 
day f  or  a  sale  of  goods  agreed  upon  on  Sunday,  and  the 
goods  selected  and  set  apart,  the  delivery  being  made  on 
Monday.*  or  an  insurance  policy  delivered  on  Monday, 
though  the  property  was  examined  and  the  amount  of 
insurance  agreed  upon  on  a  Sunday.*^ 

§293.     Rescission  and  Ratification, 

An  agreement  which  could  not  be  lawfully  made  on 
Sunday  cannot,  if  lawfully  made,  be  rescinded  on  that 
day.^  As  to  whether  a  contract  made  on  Sunday,  and 
therefore  void,  can  be  ratified  by  a  subsequent  agree- 
ment, there  is  a  conflict  in  the  decisions;  a  large  number 
of  them  holding  that  a  ratification  may  be  made;^  a  few 
of  them  that  it  may  not.^ 

(b) 

AGEEEMENTS  IN  BREACH  OF  COMMON  LAW  RULES. 

§294.     Introductory, 

An  agreement  whose  object  is  forbidden  by  the  com- 
mon law  because  it  is  either  a  criminal  offense  or  a 

1  Melchoir  v.  McCarty,  31  Wis.   252,   11  s  Wolliver  ▼.  Ins.  Co.,  104  Mich.  133,  68 

Am.  Rep.  605;  Dickenson  v.  Richmond,    97       N.  W.  Rep.  149. 

JJ^-15'  ^/^?^   ""-^t^'  '^^^^TT  *^=  1  Benedict  V.  Bachelder,   84    Mich.   425. 

Gibbs  Manfg;.  Co.  V.  Brucker,  111    U.    S.       9Am.  Rep.  130. 

8^1  BeitcSSln^s  A^JI^l" »  Pi.^    si,  ^F&\  ^'/''i^'^%7'J^.^yii!  \V  ^^  ^^iS^*^*'^!^- 

Butler  V.  Lee.  11  AlaVWS,  46  Am.  Dec. 281  M<=^y » ^iWw.  aS6,   11    Am.    Rep.   606; 

But  see  Allen  v.  Deming,  14  N.  H.  138.   40  J."^*'«'^«T- J^^^foV^i^A't- , ««;   Gwlnn   v 

Am.  Dec.  179;  Foreman  v.  Ahl.  55    Pa.   St.  S}"»««'Ji  ^o.  885;  Wincheli  v.    Carey.  115 

825;  Bradley  ;.  Rea,  14  Allen.  20.  JJ"f •  ^^J\,  ^m.    Rep     151;  Wilson   v 

- ^l.     .  -ir  ai  iiri     o<^  Milligan,  75  Mo.  41;    Parker   v.    Puts,  78 

a  Taylor  v.  Young,  61  Wis.  814.  ,n<i.  Sfr,  88  Am.  Rep.   166;  Tennent   Shoe 

3  King  ▼.  Fleming,  72  111.   21,    22   Aih.  Co.  v.  Roper,  94  Fed.  Rep.  739. 

RSPVrM?^'*?!^*®!?    ^--S^^^^^i^o"**?   *****         aPlaisieadv.  Palmer,  68  Me.  576;  Day  V. 

148:  Hill  y.  Dunham,  7,Gray,  5g:  Adams  y.  McAllister.  15  Gray,  48i;  Kountz  v.    Price, 

S^^iiPX^^'r^^^'^fiiSyo''-    Whipole,   18  40  Miss.  341;  Acme  El.  do.  V.  VanDerbech, 

JLK^'«ii^?A^*^o  *^'  2Sr"  ""•    ^°°"'  86  N.  W.  Rep.  (Mich.):  Riddle  v.    Keller, 

76  Ala.  889,  52  Am.  Rep.  882.  43  Atl.  Rep.  818  (N.  J.). 
«  Rosenblatt  v.  Townsley,  78  Mo.    588. 
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civil  wrong  is  void  for  illegality — for  it  is  immaterial 
whether  the  thing  forbidden  by  law  is  malum  in  se^  or 
merely  malum  prohibitum.^  Many  things  are  now  pro- 
hibited by  statute  which  were  formerly  prohibited  by  the 
common  law  and  which,  but  for  the  statute,  would  still 
be  so  prohibited.  And  many  acts  which  are  prohibited 
by  the  common  law  in  one  state  are  prohibited  by  stat- 
ute in  another.  Therefore  in  this  division  of  the  subject 
we  shall  treat  of  those  acts  which  were  forbidden  by  the 
common  law,  though  they  may  be  now  in  most  jurisdic- 
tions prohibited  also  by  statute. 

§295.    Agreements  With  Alien  Enemies. 

An  agreement  with  an  alien  enemy  is  illegal  and  void, 
not  on  any  ground  of  public  policy,  but  because  "it  was 
a  principle  of  the  common  law  that  trading  with  an 
enemy  without  the  king's  license  was  illegal  in  British 
subjecta'^^ 

§296.     Agreements  to  Commit  Crime. 

An  agreement  to  commit  a  crime  is  ill^al  as  in  breach 
of  a  rule  of  the  common  law  when  the  crime  is  a  com- 
mon law  offense,  and  in  breach  of  a  statute  when  it  is  a 
statutory  offense.^  Illustrations  of  agreements  void  be- 
cause made  in  furtherance  of  the  commission  of  a  crime 
are  an  agreement  by  which  one  of  the  parties  undertakes 
to  make  an  assault  on  a  third  person  f  or  to  abduct 
another^  an  agreement  with  a  printer  to  print  or  a  pub- 

I  Wheeler  y.  Russell,  17  Mass.  968;  i  Collins  ▼.  Blantern,  8  Wils.  847:  Hen- 
Wells  V.  People,  71  111.  532:  Bvrd  v.  deraon  v.  Palmer,  71  111.  570. 28  Am.  Rep. 
Hughes,  84  111.  174.  517;  James  v.  Hendree.  84  Ala.  48S;  Evans 

«Penn  v.  Bornman,  102  111.  528;  Bank  v.       Xi   ^°^^^^W''^  J?*,',  "«'xt*  S*  S;K^A^'J!i'' 

Owens,  2  Pet.  627;  White  v.  Buss,  8  Gush.       "»??•  J*  \i*"l**?? V  v  ^iP/.^"®**** 

440       *                 '                         *  y.  Hardenbergh,  41  N.  V.  464;  Cumpston 

^'  V.  Lambert,  18  Ohio  81,   51    Am.  Dec.  448; 


I.  \  ^°^f /^J?*"'  M'  'li**'    Kershaw  y.       Hunter  v.  Agee,  5   Humph.  57;  Arnoid  v.' 

Kelsey.  100  Mass.  561:  Montgomery  V.    U.        Clifford,  2  Sumn.  238 

S.J6  WalK  395;  Scho^eld  y.  Eichelberger,       "- ,  ril.:!    o-!:.^:  o  t  ..  174. 

800. 
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7  Pet.  686;  U.  S.  y.  Grossmeyer,  9  Wall.  72,'  »  Allen  y.  Rescous,  2  Ley.  174 

Rhodes  y.  Summerhill,  4  Heislc.  204.  3  Barker  y.  Parker,  28  Ark.  800. 
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lisher  to  sell  a  libelous  book  ;*  an  agreement  to  write  an 
immoral  book;^  an  agreement  to  indemnify  the  pub- 
lisher of  a  libel  f  an  agreement  looking  to  the  commis- 
sion of  a  nuisance;'^  or  to  indemnify  another  for  commit- 
ting a  willful  and  malicious  trepass;®  or  an  agreement 
to  marry  where  the  parties  are  already  married  to  the 
knowledge  of  each  other,  for  this  would  be  an  agree- 
ment to  commit  bigamy.® 

§297.    Agreements  to  Commit  Civil  Wrong. 

An  agreement  whose  object  is  a  legal  wrong  against 
a  third  person,  is  illegal  although  the  wrong  may  not  be 
a  crime  either  at  common  law  or  by  statute.^  As  for  ex- 
ample an  agreement  to  slander  or  publish  a  libel  upon  a 
third  person  where  such  publication  was  not  indictable 
but  only  actionable  ;2  or  to  commit  a  civil  trespass  upon 
his  property®  or  to  infringe  a  patent  copyright,  or  trade- 
mark belonging  to  another.* 

§298.    Agreements  to  Defrcmd  Third  Persons. 

Fraud  is  a  civil  wrong,  and  therefore  an  agreement 
whose  object  is  to  defraud  a  particular  individual  or  in- 
dividuals is  void.^  Agreements  to  defraud  creditors 
fall  under  this  head,  as  for  example  a  provision  in  an  as- 
signment for  the  benefit  of  creditors  whose  intent  is  to 

«  Poppets  V.  Slockdalc,  1  R.  &  M.  837.  Rep.  UMi  Sunton  v.  McMullen,  7  111.  App. 

s  Gale  V.  Leckie,  2  Surk,  98.  ^^  ^^^  v.  Rice,  52  Mich.  485,  18  N.  W. 

«  Arnold  v.  Qiflord,  2  Sum.  288;    Atkins  *^' ,  . '  ,        _        ,      „  _       . «   «    . 

V.  Johnson,  48  Vt.  78, 5  Am.  Rep.  260.  Dec  m      ^'  ^^««^^^  ^  ^*y»  *^'  ^   A"- 

'  Friend  v.  Porter,  60  Mo.  (App.)  89.  ,  L.               /-     ,.    .    .^  »•    ,_  «««  o^  *t 

.  ,            T          •  T    J   r-o    ./,  A       nw  *  Thomas  v.Caulkett,  67  M;ch.  892,  24  N. 

8  Ives  V.  Jones,  8  Ired.  688,  40  Am.  Dec.  w.Rep.  164.  68  Am.Rep.  309;  Kelly  v.Scott, 

421.  49  N.  Y.  695;  Gray  v.  McReynolds.  65  Iowa 

0  Paddock  ▼.  Robinson,  68  111.  99, 14  Am.  461, 21  N.  W.  Rep.  727,     54   Am.  Rep.  16; 
Rep.  112.  Ellicott  v.  Chamberlin,  38  N.  J.  Eq.  104,  48 

1  Randall  v.  Howard,  2  Black,  685.  ^"'c'^**  ^J  ^£W  i- "*"'  ^^u?' 
«  „            u        OTA        Ami  22    S.  W.  Rep.  831;  Beffbie  v.  Phosphate 

2  Hays  V.  Hays.  8  La.  Ann.  468.  Co.,  L.  R.  10  Q.  B.  497/ 

3  Evans  v.  Collier,  79  Ga.  816,   4  S.  E. 
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hinder  and  delay  them  in  the  payment  of  their  claims; 
or  where  in  the  case  of  composition  deed,  a  secret  agree- 
ment is  made  with  one  creditor  for  a  preference  over  the 
others,  whether  by  paying  him  or. promising  to  pay  him 
a  larger  sum  than  the  others  are  to  receive,  or  giving 
him  better  security  for  his  claim.^  So  conveyances  of 
property  both  real  and  personal  not  made  in  good  faith 
and  upon  a  valuable  consideration  but  made  with  the 
intention  of  hindering,  delaying  or  defrauding  creditors, 
are  void  as  a  fraud  upon  existing  creditors.*  So  a  volun- 
tary conveyance  by  a  husband  to  his  wife  of  his  property 
is  invalid  aB  to  his  creditors,  as  a  fraud  on  them,  in  that 
it  withdraws  from  his  estate  property  or  money  which 
should  in  right  and  justice  go  to  them  in  payment  of 
their  claima*^ 

§299.    Agents  and  Persons  in  Fiduciary  Relations. 

We  have  seen  that  on  the  principle  that  an  agent  shall 
not  be  allowed  to  put  himself  in  a  position  in  which  his 
interest  and  his  duty  will  conflict,  an  agent  is  subject  to 
a  number  of  disabilities  while  acting  in  that  capacity, 
among  the  most  important  of  which  are  that  he  shall 
not  deal  on  his  own  account  in  the  business  of  the 
agency;  shall  not  act  as  agent  for  both  parties;  shall 
not  take  advantage  of  his  position  to  make  a  private 
profit  for  himself,  and  shall  not  do  any  act  inconsistent 
with  the  interests  of  the  principal.^    The  rule  embraces 

«  Mackie  V.  Cairn»,5  Cow.  647,  15  Am.  «  Twyne's  Case,  8  Coke,  80;    Whittlesey 

Dec.  477;  Knight  v.  Packer,  12  N.  J.  (Eq.)  v.  McMahon,  10  Conn.  HI;  Avery  v.  Street,. 

214, 72  Am.  Dec.  888;  Haydock    v.    Coopc,  6    Watts.   848;     Hamilton  v.     Russel,    1 

53  N.  Y.  69;  Stanley  v.  Bunce,  27  Mo.  269;  Cranch.  816;  Adams  v.  Broughton,  13  Ala. 

Wheeler  v.  Evans,  26  Me.  188.  789;  Whitmore  v.  Woodward,  28  Me.    892. 

»  O'Shea  v.  Collier  White  Lead  Co.,   42  »  Clark  v.  Killian,  108  U.  S.  766;    Jones 

Mo.  897;  Cobleigh  v.    Pierce,   82   Vt.    788;  v.  Clifton,  101  U.  S.  226,  Davis  v.   Herrick, 

Bean  ▼.  Amsink,  10  Blatchf.  861;  Partridge  87  Me.  897;  Storv  v.  Marshall,  24  Tex.  806; 

V.  Messer,  14  Gray,  180;  Way  v.    Langley,  76  Am.  Dec.  106;  Phillips   v.    Meyers,   82 

16  Ohio  St.  802;  Lawrence  v.  Clark,  86   N.  111.  67,  26  Am.  Rep.  295. 

Y.  128;  Pinneo  v.  Higgins,  12  Abb.  Pr.  884;  i  ^^ntc.  Chap.V. 

Howden  V.  Haigh,   11  Ad.   &  El.    1038,    i  Ante.  v,nap.  v. 
Perry  &  D.  661:  Power   Co.  v.  Harlin,  71 
N.W.  Rep.  16  (Minn.). 
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all  classes  of  agents — ^general  and  special  agents,  attor- 
neys, auctioneers,  brokers  and  factors — ^and  extends  to 
all  persons  not  strictly  agents,  but  holding  fiduciary  re- 
lations to  others,  as,  for  instance,  partners,  guardians, 
directors  and  officers  of  corporations,  executors  and 
other  trustees.^ 

The  principle  is  well  illustrated  by  the  case  of  Boll- 
man  v.  Loomia,^  where  a  woman  who  was  thinking  of 
buying  a  piano  and  had  looked  at  one  at  A^s  store, 
brought  with  her  a  friend  B  whose  opinion  she  valued 
to  advise  her.  A  secretly  promised  B  that  if  the  woman 
purchased  the  piano  he  would  pay  him  a  commission. 
She  bought  the  piano ;  but  it  was  held  that  B  could  not 
recover  the  money  promised,  the  court  saying : 

"The  party  proposing  to  purchase  was  deceived.  Instead  of 
getting,  as  she  supposed  she  was,  the  opinion  of  the  plaintiff  as  an 
expert,  without  bias  and  without  interest,  acting  merely  as  a  friend, 
the  plaintiff  was  in  fact  acting  as  the  agent  of  the  owner,  and 
charging  ^ees  for  his  senrlces.  A  sale  having  been  effected  through 
his  influence,  this  suit  was  brought  to  obtain  a  compensation.  We 
think  there  should  be  no  recovery.  We  reach  this  result  not  out 
of  any  regard  for  the  defendant;  he  is  as  fully  implicated  in  the 
deception  practiced  on  the  purchaser  as  the  plaintifl!  himself.  The 
rule  in  such  ciases  is,  that  the  law  leaves  the  parties  where  it  finds 
them.  The  transaction  was  inconsistent  with  fair  and  honorable 
dealing,  contr&ry  to  sound  policy,  and  offensive  to  good  morals.  We 
do  not  say  that  the  plaintiff  or  defendant  committed  a  positive 
fraud.  The  plaintiff  may  have  said  nothing  as  to  this  piano  which 
he  did  not  believe  to  be  true,  and  the  defendant  may  have  de- 
manded and  obtained  for  it  no  more  than  it  was  really  worth.  But 
the  means  resorted  to  to  effect  the  sale,  deceived  and  misled  the 
purchaser,  and  were  in  violation  of  private  confidence.  Such  con- 
tracts and  acts  are  deemed  equally  reprehensible  with  positive 
fraud.  They  are  within  the  same  reason  and  mischief  as  contracts 
made  and  acts  done  with  an  evil  intent,  and  are  therefore  prohib- 
ited by  law." 

<  Bjrrd  V.  Hughes,  84    III.   174,   25  Am.  144;  Holcomb  v.  Weaver,    136   Mass.  365; 

Rep.  442:  Atlee  v.    Fink,  75   Mo.    100,   48  McDonald  v.    Houghton,   70   N.    C.   898: 

Am.  Rep.  885:  Porter  v.  Jones,  52  Mo.  899;  Noel  v.  Drake.  28    Kan.  265;   Guernsey  v. 

Jackson  v.  McLean.  100  Mo.  180. 18  S.   W.  Cook,  120  Mass.  501;  Forbes  v.   McDonald, 

Rep.  393;  Pac.  R.  Co.  v.  Seely,  45  Mo.  212;  54  Cal.  96. 

Attaway  v.  Bk.,93  Mo.  485:  Woodstock  Iron  3  41  Cann  581 

Co.  V.  Richmond  Co.,  129  U.  S.  643:  Hinnen  ^       '  ^  ' 
V.  Newman,  85   Kans.  709,    12  Pac.    Rep. 
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Such  agreements  are  sometimes  said  to  be  against 
public  policy,  because  it  is  the  policy  of  the  law  to  se- 
cure fidelity  in  the  discharge  of  their  duties  by  all  per- 
sons holding  such  positions  of  trust  and  confidence,  yet 
it  is  more  accurate  to  say  that  such  agreements,  tending 
to  cause  unfaithful  conduct  by  fiduciaries,  are  illegal  be- 
cause they  are  in  effect  agreements  to  wrong  or  defraud 
the  persons  whose  interests  the  fiduciaries  have  in 
charge* 

§300.    Frauds  Upon  Marital  Rights. 

Secret  and  voluntary  conveyances  of  her  property 
made  by  a  woman  engaged  to  marry  may  be  set  aside  at 
the  suit  of  the  husband,  as  a  fraud  upon  his  marital 
rights.^  The  husband  must  show :  1.  That  there  was 
an  engagement  between  the  parties  at  the  time  of  the 
conveyance,  for  a  conveyance  before  any  contract  to 
marry  is  not  a  fraud  on  marital  rights.^  2.  That  the 
settlement  was  not  known  to  him  until  after  the  mar- 
riage,' for  although  the  conveyance  of  her  prop- 
erty is  a  good  ground  for  his  refusing  to  marry 
her,*  yet  if  he  knows  of  the  conveyance  and  still  chooses 
to  marry  he  has  no  remedy.  For  the  same  reason  the 
secret  conveyance  by  the  husband  just  before  marriage 
of  his  property  is  a  fraud  on  the  wife,*^  to  the  extent  at 
least  of  her  dower  in  the^  real   property  conveyed.® 

4  Harriman  Contr.,  %  210.  Dec.  522;  Cheshire  v.  Payne,  18  B.  Mon. 

1  %  Kent's  Com.  174,  12  ed.;  Spencer  v.  ^}^'^^^l^VJi''^^^t^^^  ^^'c^Zxlfi 

Spencer.  8  Jones    1%),    404;  fucker  v.  ^'f,f^%i  iSf  a  J  nlPiiS           Charles,  8 

Andrews,  18  Me.  124;  WUliams  v.  Carll,  9  Gratt.  486, 56  Am.  Dec.  165. 

N.  J.  (Eq.)  548;  Freeman  v.  Hartman,  45  «  Pollock  Contr.  248,  St.  Georee  v.  Wake, 

lU.  67, 22  Am.  Dec.  198:  Baker  ▼.  Jordan  1  Myl.  &  K.  610:  Cheshire  ▼.  Payne,  16  B. 

73  N.  C.  145;  Hall  v.  Carmichael.  8  Baxt.  Mon.  618. 

211,  85  Am.  Rep.  696:  Manes  V.  Durant,  s  Schouler   on    Husband  &    Wife,   857; 

2  Rich.  (Eq.)  404, 46  Am.  Dec.  66.  Thayer  v.  Thayer,  14  Vt.  107.  89  Am.  Dec. 

zEnffland  ▼.  Downs,  2  Bean.  622;  Butlef  211;  Kelly  v.  McGrath,  70  Ala.  75,  45  Am. 

y.  BuUer,  21  Kas.  621,  80  Am.  Rep.  441;  Rep.  75.    But  &ee  Hamilton  v.  Smith,  57 

Gainor  v.Gainor,  26  la.  287;  Wilson  v.Dan-  Iowa,  15,  42  Am.  Rep.  89. 

iel.  18  B.  Mon.  348;  Gregny  v.  Winston,  28  e  petty  v.  Petty,  4  B.   Mon.  J15.  39  Am. 

Gratl.  102.  Dec.   501;  Smith  v.  Smith,  12  Cal.  217,78 

3  Prather  y.  Burgess,  6  Cranch.  876;  Mc-  Am.  Dec.  688;  Cranson  v.  Cranson,  4  Mich. 

Clure  V.  Miller,  1  fitiley  (Eq.)  107,  21  Am.  230,  66  Am.  Dec.  684. 
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Though  the  right  of  a  wife  to  dower  in  the  personal  es- 
tate of  her  husband  gives  her  no  claim  on  any  of  his 
chattels  before  his  death  and  he  has  therefore  a  perfect 
right  to  dispose  of  them  in  any  way,  yet  he  may  not  do 
so  in  expectation  of  death  with  a  view  to  defeat  the 
widow's  dower.     In  such  case : 

"Equity  wUl  set  aside  the  fraudulent  conveyance  in  so  far  as  it 
attects  the  rights  of  the  widow;  charge  the  fraudulent  grantee  or 
donee  with  a  trust  in  her  favor  and  require  him  to  make  good  to  her 
that  which  she  would  have  received  out  of  the  property  thus  con- 
veyed or  given  away,  if  no  such  gift  or  conveyance  had  been 
made.'" 

While  it  has  been  held  by  some  of  the  courts 
that  the  conveyance  is  fraudulent  even  though  its  ob- 
ject is  to  provide  in  a  reasonable  manner  for  children 
by  a  former  marriage,^  the  better  doctrine  seems  to  be 
that  the  duty  of  a  father  to  his  children  by  a  deceased 
wife  is  as  great  as  that  to  a  woman  he  is  seeking  to 
marry,®  and  that  if  the  conveyance  is  made  in  good 
faith  and  to  a  reasonable  amount,  it  will  stand  in  the 
case  of  children  of  the  grantor.^  ^  Many  of  the  authori- 
ties^^ go  to  the  extent  of  holding  that  the  conveyance  is 
fraudulent  even  though  the  other  did  not  know  that  the 
person  possessed  such  property  until  after  the  mar- 
riage. But  this  conclusion  is  criticised  in  other  cases 
and  the  rule  is  said  to  be  that  the  conveyance  is  no  fraud 
unless  the  one  party  knew  of  the  property  and  the  other 
had  made  representations  in  regard  to  it,  which  had  en- 
tered into  and  operated  as  an  inducement  to  the  mar- 
riage.^^ 

7  Streat  v.  O'Neill,  13  Mo.  (App.)  686,  84  lo  Butler  v.  Butler,  itupra;  Jones  v.  Cole, 
Mo.  68;  Rice  v.  Waddcll,  168  Mo.  99.  67  S.  2  Bailey  308,  2  Kent.  Com.  176;  Alkire  v. 
W.  Rep.  605;  Walker  v.  Walker,  31  Atl.  Alkire,  8S  N.  E.  Rep.  671  (I nd.);  Ramsey 
Rep.  14  (N.  H.).  V.  Joyce,  1  McMuU,  286;  Ward  v.  Ward,  57 

8  Ramsay  v.  Joyce,  1  McMull  (Eq. ),  236,  N.  E.  Rep.,  1096  (Ohio). 

87  Am.   Dec.,  550;   Tisdale  v.    Baiiey,   6  n Sec  Pollock  Contr.  247  and  cases  cited. 

JL^;  ^^•' Jf^'  Logim  V.  Simmons.  8  Ired.  n  Alkire  v.  Alkire,  83  N.  W.  Rep.,  671 

(Eq.),  487:  Manes  V.  Durant,  2  Rich.(Bq.),  i\n(l\                                                   h  .     • 

404,  46  Am.  Dec.,  66.  ^     °''' 

0  Butler  v.  Butler,  21  Kas.  621,  30  Am. 
Rep.  441. 
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§301.    Agreements  Between  Creditor  and  Debtor  Af- 
fecting Surety. 

It  is  an  every-day  occurrence  that  A  in  making  a  con- 
tract with  B  obtains  C  to  guarantee  that  he  (A)  will 
fulfill  it.  This  is  called  a  contract  of  guaranty  or  surety- 
ship and  C  is  described  as  the  guarantor  or  surety.  And 
because  it  is  obvious  that  as  all  C  in  such  case  intended 
to  do  was  to  stand  responsible  for  the  pCTformance  of 
the  agreement  by  A  as  it  was  originally  made,  it  is  well 
settled  that  any  contract  or  dealing  by  the  creditor  (B) 
with  the  principal  debtor  (A)  which  amounts  to  a  var- 
iation from  the  contract  by  which  the  surety  (C)  was  to 
be  bounds  and  which  by  possibility  might  vary  or  enlarge 
the  latter's  liability  without  his  consent,  operates  as  a 
discharge  of  his  liability  as  surety.^  The  surety  has  a 
right  to  be  consulted  in  the  matter  "and  if  he  is  not  or 
does  not  consent  he  will  be  no  longer  bound,  and  the 
court  will  not  inquire  whether  it  is  or  is  not  to  his  in- 
jury."^ C  for  example  is  discharged  when  B  releases  or 
promises  by  a  valid  agreement  to  release  A  from  his  ob- 
ligation,^ or  where  B,  holding  other  securities  for  the 
payment  of  the  debt  or  the  performance  of  the  agree- 
ment, releases  them.^  So  an  extension  of  the  time  of 
payment  or  performance  is  such  a  material  alteration 
of  the  contract  as  will  discharge  the  surety  whether  he 
is  prejudiced  by  the  extension  or  not.^  And,  in  fine,  if 
the  creditor  does  any  act  which  is  inconsistent  with  the 


1  May  hew  v.  Boyd,  5  Md.  102,  59  Am.  yer,  125  Mass.  28;  Morgan  v.  Smith,  70  N 
Dec.  101;  Smith  v.  Tunno,  1  McCord,  443,  Y.  587. 

16  Am.  Dec.   617:  Bailey  v.  Boyd,  76  Ind.  4  New  Hamp.  Sav.  Bk.  v.  Colcord,  15  N. 

125:  New  Plow  Co.  v.  Wahn8lcy,110  Ind.  h.  119, 41  Am.  Dec.  686;  Blydenburgh  v. 

2<8-  Bingham,  38  JJ.  Y.   871,  98  Am.  Dec.  49; 

2  Paine  v.  Jones,  76  N.  Y.  274;  Rowan  v.  Baker  v.  Briggs,  8  Pick.  121, 19  Am.  Dec. 
Sharp's  Rifle  Man.  Co..  38  Conn.  1:  Ben-  811.   - 

singer  v.  Wren,  100  Pa.  St.  600.  5  Brown  v.  Wright,  7  T.  B.  Mon.  39«, 

3  Baird  v.  Rice,  1  Call.  18, 1  Am.  Dec.  18  Am.  Dec.  190;  Lime  Rock  Bank  v.  Mal- 
497:  Bowen  ▼.  Cobb,  81  Fed.  Rep.  678.  lett,  84  Me.,  647.  56  Am.  Dec.  678;  Williams 
Unless  B  in  his  agreemeni,  expressly  re-  v.  Scott,  88  Ind.  406;  Post  y.  Losey,  111. 
serves  his  right  against  C.    Kearsley  v.  Ind.  75,  60  Am.  Rep.  677. 

Cole,  16  M.  &  W.  186;  Kenworthy  v.  Saw- 
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rights  of  the  surety,  or  omits  to  do  any  act  which  hia 
duty  to  the  surety  requires  him  to  do,  and  the  remedy 
of  the  surety  himself  against  the  principal  debtor  is 
thereby  impaired,  the  surety  is  discharged.^ 

Where  a  surety  guarantees  the  due  performance  of  an 
office,  employment  or  agency,  any  material  alteration 
in  the  duties  stipulated  for,  without  consent  of  the 
surety,  discharges  him  from  liability^  But  the  under- 
taking of  an  additional  office  or  other  duties,  unless  ma- 
terially affecting  or  altering  the  former,  does  not  affect 
the  guaranty,  unless  the  surety  has  stipulated  against 
it.» 

§302.    Agreements  to  Defraud  the  Public. 

Agreements  whose  object  is  to  defraud  the  public  are 
likewise  void  though  the  act  itself  is  not  a  criminal  act. 
Examples  of  this  are  found  in  an  agreement  for  the  sale 
of  domestic  sardines  to  be  packed  in  boxes  with  labels 
representing  them  as  foreign  sardines;^  in  an  agreement 
by  which  a  tradesman  having  a  reputation  as  a  seeds- 
man sells  his  empty  bags  with  their  labels  to  another  to 
be  filled  and  sold  by  him  in  a  certain  district  as  seeds 
grown  by  the  former,^  or  an  agreement  between  two 
physicians  whereby  one  is  to  personate  the  other  at  his 
office  for  the  purpose  of  medical  practice,^  or  an  agree- 
ment by  a  musical  director  of  great  reputation  to  per- 
mit another  to  use  his  name  for  his  musical  organiza- 
tion.* 


«  Insurance  Co.  v.  Scott,   61  Ky.  640;  >  Materne  v.  Horwitr,  101  N.  Y.  470. 

yy?*ffr  ^- J-*'«^A8sn.  of  America,  68  Ala.  ,  bIoss  v.  Bloomer,  88  Barb.  804. 

419:  Wal«h  V   Colquitt.  64  Ga  740.  ,  ..^^  ^^^  .,  ^.^  ^^  ^^^^^  ..^^  ^^^ 

TMumford    y     R.  Co.,  2  Lea,    5M,.  81  right  to  sell  his  repuution  or  skill  in  any 

Am.  R«P- «6i  Manuf.  Nat.  Bank  v.  Dick-  profession  whatever  it  may  be  and  thus 

erson,  41  N.J.  (L.)  448,  28  Am.  Rep  J87:  enable  an  unknown  party  to    perpetrate 

Home  Sav.  Bank  v.  Traube,  75  Mo.  199,  4i  ^  fraud  upon  the  public   in  his  name." 

^^  S5?-  *^'  ^V^'J'J^^^^"^'  S?  ^-  ^'  i^romt  V.  ffgelow,  &  111.  452. 

f^t^X  iS*     *^-  ^*'                 ""'       "°''^"'  *B»«l^«ly   V.    Sousa,  58  Cent.  L.   T.  129; 

.o  «           «.           ^    ,           ,•-  w  Messerv.  The  Fadcttei,,  168  Mass.  140,46 
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"Where  the  trade-mark  consisU  of  a  name,  how  far  it  is  capable 
of  assignment  is  a  more  difficult  question.  We  think  that  the 
answer  to  this  question  depends  upon  the  effect  which  the  use  of 
the  name  in  each  particular  instance  is  shown  to  have  upon  the 
minds  of  the  public.  If  it  leads  the  public  to  believe  that  the  par- 
ticular goods  are,  in  fact,  made  by  the  person  whose  name  is  thus 
stamped  upon  them,  or  in  whose  name  they  are  advertised,  whereas 
they  are,  in  fact,  made  by  another  person,  then  such  a  use  of  the 
name  will  not  be  protected  by  the  courts;  for  to  do  so  would  be  to 
protect  the  perpetration  of  a  fraud  upon  the  public.  Thus,  if  an 
author  were  to  assign  to  another  the  privilege  of  publishing  books 
with  his  name  upon  their  title-page,  or  if  a  painter  were  to  sell  to 
another  the  privilege  of  placing  the  former's  signature  on  pictures 
painted  by  the  latter,  it  cannot  for  a  moment  be  supposed  that  any 
court  would  protect  such  a  supposed  right,  ev6n  as  against  the  orig- 
inal assignor."' 

Agreements  whose  object  is  to  influence  a  quasi-pub- 
lic corporation  to  act  for  the  private  interest  of  one  or 
several  persons  rather  than  for  the  interest  of  all  the 
public  are  illegal— in  short  any  agreement  which  has 
for  its  object  the  disabling  of  public  agencies  from  per- 
forming their  full  duties  to  the  public,^  or  the  thwarting 
of  public  enterprises,''  as  for  example  an  agreement  to 
give  property  or  money  to  a  railroad  in  consideration  of 
the  company  locating  its  station  at  a  place  chosen  by 
the  promisor,  without  regard  to  the  public  convenience.® 

§303.    Same — Auction  Sales. 

To  raise  the  price  of  a  thing  put  up  at  public  auction 
is  a  fraud  on  the  buyer.^  Agreements,  therefore,  made 

»  Skinner  T.  Oaks,  10  Mo.  (App.)  67.  Am.  Rep.  206; Pueb  o,  etc.,  R.  Co.  v.  Tay- 

•  Chotcau  V.   R.  Co.  88   Mo.  (App.)  286;  ^o"*'  «  Col.  1,  45  Am.  Rep.  612. 

WigglnsFerry  Co.v.R.  Co.,6  Mo.  (App.)  » Veazic    v.    Williams,    8    How.     136; 

577. 188  Mo.  286.  Troufll^ton  v.  Johnston,  8  Hay w.  888, 8  Am. 

7Slocum   V.  Wooley,  11  Atl.  Rep.  864  2^"*^,'S^T«  ^-..^^S^^v}' Serf- & 

(ya  J  \  86;  Towlc  V.  Leavitt,  88  N.  H.  860, 96  Am» 

.,.'..  J           «                .  /^             *o«  Dec.  196;  Bank  of  Metropolis  v.  Sprajrue. 

s  HoUadajr  v.  Patterson.  6  Oreeon^  1^;  go  N.  J.  (Ea.)  1.50;  Pennock's  AppeaCl<rPa. 

Pacific  R.  Co.  V.  Seely,   46  Mo.  81^;  Work-  st.  44i,  6«Am.  Dec.  661;  Curtii  v.  Aspin- 

man     ▼.      Campbdl,    46     Mo.      806;  ^all,  114  Mass.  187, 19  Am.  Rep.  838;  Peck 

?fir^**'    J2^\«^A   ^D     ^o-ff^ti*"!;  ▼List,  83  W.Va.  388, 48  Am.   Rep.  898; 

"tJ^-    ?ftii^5,/.?f^-D^' JK*2^  Reynolds  v.   Dechaums,  84  Tex.  174.  7ft 

y.  R.  Co. ,  64  til .  414, 16  Am.  Rep .  664;  St .  Am.  Dec.  101 .  86  Atl.  Rep.  866  (Pa);  Spring- 

Louis.  eU:..  R;  Co.  v.  Mathers,  71  III.  692,  „  v.  Klensorge,  88   Mo.  168;  McDonnell  v. 

S/S;n?.!PJ«i^^7-^T^a;*  W'^  R«lf»«y.  «  N? W.  Rep.  68  (Mich.). 


88;  Williamson  y.  R.  Co.  68  Iowa,  126,38 
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between  the  auctioneer  and  the  owner  op  between  the 
owner  and  a  third  party  by  which  one  is  to  act  as  a 
"puffer/^  are  illegal  and  cannot  be  enforced  on  either 
side :  the  puffer  can  not  recover  the  compensation  prom- 
ised for  his  services,  and  the  purchaser  on  discovering 
the  fraud  may  return  the  property  or  refuse  to  be  bound 
by  his  bid.^  But  it  is  not  ill^al  to  place  a  limit  on  the 
price  below  which  the  property  must  not  be  sold,  and  to 
withdraw  it  if  it  does  not  reach  that  figure,^  nor  to  em- 
ploy a  person  to  make  fictitious  bids  for  the  sole  purpose 
of  preventing  a  sacrifice  of  the  property  offered  for 
sale.* 

Agreements  made  by  bidders  not  to  bid  against  each 
other  with  a  view  of  preventing  fair  competition  at  an 
auction  sale  are  illegal  because  they  are  a  fraud  on  the 
owner  of  the  property;*  though  if  the  intention  of  the 
parties  be  simply  to  obtain  small  quantities  of  the  prop- 
erty which  they  desire,  the  lots  offered  being  larger  than 
any  one  of  them  alone  is  able  or  desires  to  purchase,  the 
agreement  is  valid.® 

§304.     Fraud  and  Illegality  Distinguished. 

It  is  important  to  distinguish  fraud  as  a  civil  wrong 
from  fraud  as  a  vitiating  element  in  a  contract — ^which 
has  been  treated  in  a  previous  chapter.^  Fraud  as  we 
have  seen^  may  vitiate  a  contract  not  because  it  is  a 


a  Staines  v.  Shore.  16  Pa.  St.  300,  56  Am.  Hinkle,  20  Mo.  800;  Ray  v.  Mackin,  100  III. 

Dec.  492;  McDowell  v.  Simms,  Busb.  £q.  246;  Hunter  v.  Pfeiffer,  108  Ind.  107;  Atcbe- 

180,  67  Am.  Dec.  696.  son  v.   Mallon,  43  N.   Y.    147;  Gibbs  v. 

3  Towle  V.  Leavitt,  28  N.  H.  360. 66  Am.  Smith,116  Mass.  588:Towlc  v.  Leavitt,  28 

Dec.   196;  Steele  v.  EUmaker,  11  Serg.  &  N.  H.  MO,  66  Am.  Dec.  196;  Gardino- v. 

R    Qtf       '                                   »             o  Morse,  26  Me.   140;    Gulick  ▼.   Ward,  10 

VZ  ,*        f     *      ,   u  ,1    ,^«  o         ,j      ■  ??•  J-  (L.>  87,  81   Am.   Dec.  889;  Kine  t. 

Wolfe  V.  Lyster  1   Hall,  146;  Reynolds  burner.  41  Pkc.  Rep.  664  (Dr.). 

V.   Dechaums,  24  Tex.   174,76  Am.  Dec.  aw    •        r-      •         no  vt  v  «j  w  • 

101;  Steele  v.  kUmaker,  11  ^erg.  &  R.  88;  •Mane  v.  Garrison^  88  N.  Y  HfWickcr 

Lee  V.  Lee,  19  Mo.  420;  Smith  v  Greenlee,  ?:, H^PPff ^.  «  ^all.  94:  Garrett  v.  Moss,  20 

2  Dcv.  126,  18  Am.  Dw.  864:  McMillan  v.  JJ^*  ^^  Nauonal  Bk.  v.  Sprague,  90  N.  J. 

Harris,  86  S.  E.  Rep.  884  (Ga.).  *'<!•  ^W*. 

5  Phippen  v.  Stickney.  3  Mete.  388;  Dud-  '  Ante  §  228. 

ley  T.  Odom,  6  S.   C.  131,  22  Am.  Rep.  6:  <  Ante  §  228. 
Doolin  V.  Ward,  6  Johns.   194;  Wooton  v. 
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civil  wrong  but  because  as  between  the  parties 
.  the  fraud  of  one  of  them  has  prevented  the  consent 
of  the  other  from  being  a  genuine  consent.  The  differ- 
ence between  legality  of  object  and  reality  of  consent 
may  be  illustrated  thus :  A  by  a  fraudulent  representa- 
tion induces  B  to  enter  into  a  contract  with  him.  The 
contract  is  voidable  by  B  because  his  consent  was  not 
genuine  or  real.  C  and  D  enter  into  a  contract  the  ob- 
ject of  which  is  to  defraud  E.  The  contract  is  void  be- 
cause C  and  D  have  agreed  to  do  what  is  illegal. 

(c) 

AGREEMENTS  AGAINST  PUBLIC  POLICY. 

§305.     Introductory. 

Public  policy  is  a  phrase  of  frequent  occurrence  in 
the  law  reports  and  yet  not  capable  of  any  very  exact 
definition.  It  is  difficult  to  find  its  earliest  application ; 
it  is  said  by  an  eminent  authority^  that  the  doctrine  of 
public  policy  originated  in  the  endeavor  to  elude  the 
binding  force  of  wagering  agreements.  Modern  decisions, 
while  maintaining  the  duty  of  the  courts  to  consider  the 
public  advantage,  have  tended  to  limit  the  sphere  within 
which  this  duty  has  been  exercised,  and  the  modem  view 
of  the  subject  is  expressed  by  Jessel,  M.  R.,  in  Printing 
Company  v.  Sampson J^  where  he  says : 

"It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily 
those  rules  which  say  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than  an- 
other public  policy  requires  it  is  that  men  of  full  age  and  compe- 
tent understanding  shall  have  the  utmost  liberty  of  contracting 
and  that  their  contracts  when  entered  into  freely  and  voluntarily 
shall  be  held  sacred  and  shall  be  enforced  by  courts  of  justice. 
Therefore  you  have  this  paramount  public  policy  to  consider  that 
you  are  not  lightly  to  interfere  with  the  freedom  of  contract." 

X  Pollock  on  Contr.  272;  Anson  i&  of  the  «  19  Eq.  4««. 

opinion  that  it  originated  in  agreements  in 
restraint  of    trade.    Anson  Contr.  197. 
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Nevertheless  it  is  well  settled  that  there  are  certain 
kinds  of  agreements  which  are  illegal,  not  because  they 
are  in  breach  of  statutes  or  of  express  rules  of  law  but 
because  they  infringe  certain  tendencies  or  principles 
of  the  law,  and  such  agreements  are  spoken  of  as  being 
against  the  policy  of  the  law  or  public  policy.^ 

An  agreement  is  not  void  as  against  public  policy,  un- 
less it  is  injurious  to  the  interests  of  the  public,  or  con- 
travenes some  established  interest  of  society.*  But 
where  an  agreement  belongs  to  that  class,  it  will  be  de- 
clared void,  although  in  the  particular  instance,  no  in- 
jury to  the  public  may  have  resulted.*^  Thus  an  agree 
ment  to  influence  l^islation  is  void,  although  the  l^is- 
lation  sought  may  be  clearly  beneficial.  An  agreement  to 
influence  an  appointment  to  office  is  void,  although  the 
intent  may  be  to  secure  the  best  qualified  person ;  and 
agreements  whose  tendency  is  to  establish  a  monopoly 
are  void,  although  they  may  not  in  the  particular  case 
destroy  competition  or  enhance  prices.  It  is  hardly  nec- 
essary to  observe  that  public  policy  varies  with  time  and 
place,  and  that  what  may  be  against  public  policy  at 
one  time  or  in  one  state  or  country  may  not  be  so  in 
another.  The  public  policy  of  different  countries  and 
of  different  states  of  the  Union,  on  the  subject  of  wagers 
and  lotteries,  of  mixed  marriages,  of  Sunday  obser- 
vance, of  the  liquor  traffic,  and  the  like,  is  not  the  same. 

Agreements  of  this  character  may  be  classified  under 
seven  heads,  viz. 

I.     Agreements  tending  to  injure  the  public  service. 

3  Terome  v.  Bigelow,  66  111.  462;  Craft  v.  ♦  Peterson  v.  Cbristenien,  20  Minn.  877. 

McConoughy,  79  III.  346:  Spaldine  y.  Pres-  5  Fireman's  Co.   Assn.  v.  Berffhaus,  13 

ton,  21  Vt.  9,  50   Am    Dec    68:  Ohio,  etc  l^.  Ann.  209;  Williamson  v.  Chi^RO.  etc., 

Ins.  Co.   V    Merchants,  etc     Ins  Co.,  11  r  Co.,  58  Iowa  126,4  N.  W     Rep.  870, 36 

Humph.  1,  58  Am.    Dec    742;  Blasdel  v.  ^m.  Rep.   206;  Fuller  v.  Dame,  18  Pick. 

Fowle,  120  Mass.  447,  21   Am    Rep.  633;  473;  Pacific  R.'Co.  v.  Seely,   45    Mo.  212, 

to^^'^o  T-  P*i"«''  U^-  Y.  19.  51  Am.  Dec.  iqO  Am.   Dec.  869;  Richardson  v.  Crandall, 

833;   Holcomb  v.   Weaver    136  Mass.  265;  48  N.  Y.  848;  Woodstock  Iron  Co.  v.  Rich- 

Cumpston  v  Lambert,  18  Ohio,  81.  61  Am.  niond,  etc.,  Extension   Co..  129  U.  S.  648: 

n'^'.ii^Ri^^  ^-^r^V'^^oW'      Oscanyan   V.   Winchester  Arms  Co.,  108 
Co.,  121   HI.  680;  Merrill  v.  Packer,  80  la.       u  «;  2B1 
542;  McNamera  v.  Gargett,  68  Mich.  464.  ^  •  ^-'"*  • 
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II.  Agreements  tending  to  obstruct  the  course  of 
public  justice. 

III.  Agreements  tending  to  encourage  litigation. 

IV.  Agreements  contrary  to  good  morala 

V.  Agreements  which  affect  the  freedom  or  security 
of  marriage. 

VI.  Agreements  which  restrain  the  freedom  of 
trade. 

VII.  Agreements  which  aflfect  the  security  of  prop: 
erty  and  life  or  one's  duty  towards  others. 

§306.    Agreements  to  Influence  Legislative  Action. 

What  are  called  "lobbying  contracts/^  i.  e.,  agree- 
ments to  render  services  in  securing  legislative  action 
through  personal  influence  with  a  legislative  body, 
whether  it  be  congress,  a  state  legislature  or  a  munici- 
pal council,  or  through  other  corrupt  and  objectionable 
means,  are  ill^al  and  void  ;^  as  for  example,  an  agree- 
ment for  general  services  in  procuring  legislation  ;2  or 
an  agreement  to  prevent  l^islative  investigation  into 
the  affairs  of  a  railroad  company  f  or  an  agreement  to 
grant  certain  privileges  in  consideration  of  the  with- 
drawal of  opposition  to  the  passage  of  an  act  through 
the  legislature*  or  an  agreement  to  pay  a  member  of  Con- 
gress for  services  rendered  by  him  in  securing  the  pay- 
ment of  a  claim  required  to  be  authorized  by  Congress.^ 

1  Basket  v.  Mots,  ao  S.  E.  Rep.  734  pinger  v.  Hepbaugh.  6  Wat«  A  S.  315,40 
(N.  C);  Marshall  v.  R.  Co..  16  How.  Am.  Dec.  619;  Powers  v.  Skinner,  34  Vt. 
314.  Trist  V.  Child,  21  Wall.  441;  Mills  v.  274,  80  Am.  Dec.  677;  Bryan  v.  Reynolds,  6 
Mills,  40  N.  Y.  673;  Froat  v.  Belmont,  6  Wis.  800,  68  Am.  Dec.  65;  Coqulllard  v. 
Allen  162;  Howell  v.  Fountain,  3  Ga.  176,  Bearss,  21  Ind.  479,  83  Am.  Dec.  362;  Mills 
46  Am.  Dec.  415;  Coppell  v.  Hall,  7  Wall.  v.  Mills,  40  N.  Y.  643;  100  Am.  Dec.  696; 
642;  Buck  v.  Bank,  27  Mich.  298,  15  Am.  Critchfield  v.  Bermuda  Asphalt  Co.  174  111. 
Rep.  189;  Nichols  V.   Mudgett,  32  Vt.  546;  466:61  N.  E.  Rep.  552. 

Elkhart  Co.    Lodge  v.  Crary,  98    Ind.  288,  3  Usher  v.  McBratney,  3  Dill.  885. 

108  US   I?-     ^*'  Oscanyar  v.  Arms  Co.  ,  pj„        ^    Washburn,  1   Aiken,  264, 15 

il;     .         «  Am.  Dec.  675. 

2  Weed  V.  Black.  2  McAr.  268,  29  Am.  5  w— /i  ^  RU/.ir  9  M,.Ar  qaq  00  a « 
Rep.  618;  Trist  V.  Child,  21  Wall.  441   Clip-  Rep  6i8^  *  ' 
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§307.     Agreements  to  Influence    Administrative    and 
Executive  Action. 

So  agreements  are  void  whose  objects  or  the  services 
to  be  rendered  under  which,  are  to  procure  from  any  de- 
partment of  the  government,  national,  State  or  munici- 
pal, administrative  or  executive  contracts,  or  any  kind 
of  official  action.^ 

"There  is  no  real  difference  in  principle  between  agreements 
to  procure  fkvors  from  legislative  bodies,  and  agreements  to  pro- 
cure favors  in  the  shape  of  contracts  from  the  heads  of  depart- 
ments. The  Introduction  of  improper  elements  to  control  the  action 
of  both,  is  the  direct  and  Inevitable  result  of  aU  such  arrange- 
ments."* 

Therefore  the  following  have  been  held  illegal: 
An  agreement  to  endeavor  to  obtain  from  a  cabi- 
net officer  a  valuable  contract  for  supplying  arms 
to  the  government,*  an  agreement  to  use  one's 
influence  with  a  municipal  council  to  procure  a 
lease,*  an  agreement  not  to  compete  with  a  person  in 
making  bids  for  the  carrying  of  the  mail  or  other  gov- 
ernment contract  or  to  share  in  the  result,*^  an  agree- 
ment to  secure  the  removal  or  location  of  a  public  build- 
ing;® an  agreement  guaranteeing  to  pay  a  sum  of 
money  to  certain  persons  provided  they  will  petition 
the  common  council  of  a  city  for  street  improvements^^ 
a  promise  to  pay  a  sum  of  money  to  a  mail  contractor  if 

1  Basket  v.  Mom,  ao  8.  B.  Rep.  734;  s  Hannah  v.  Fife,  27  Mich.  172:  Gulick 

Oscanyar  v.  Arms  Co.,  108  U.  S.  261;  CcSk  v.  Ward,  9  N.  J.  (L.)  87»  18  Am.  Dec.  889; 

V.  Shipman,  S4  111  614,  51  III.  816;  Meguire  Kins  v.  Winants,  71  N.  C.  460,  17  Am. 

V.  Corwine,  101  U.S.  106;  Devlin  ▼.  Brady,  Rep.  11;  Swan  v.  Chorpenlncr,  90  Cal.  182; 

86N.  Y.  681:  Spence  v.   Harvey,  22  Cal.  Atcheson  v.  Mallon,  48  N.  Y.  147,8  Am. 

886, 83  Am.  Dec.  69;  Brooks  v.  Cooper,  BO  Rep.  678. 

S-  ^'J^^'  W*  ^  ^^\  .'^f  P-  2^8,  85  Am.  St.  a  County  Commrs.  v.  Jonea,  1  III.  »7; 

Rep.  798.    Hope  V.   Linden  Park  Assn..  84  pji^n  y.  Himes,  6  Pa.  St.  4W,  47  Am  Dec. 

^n^'u?*P•«i^2L^•  J-^L^y'^'"'   -^^*"'»'       422;  Spence   v.  riarvey,  «2Cal.  886. 88  Am. 
50  Minn.  2B5, 62  N.  W.  Rep.  260  d^  59.  ' 

t  Tool  Co.  v.  Norris,  2  Wall.  46.  7  McGuire  v.  Smock,  49  Ind.  1.  IS  Am. 

3  Tool  Co.  V.  V  )rni.  i  WaU  .  4^.  Rep.  388. 

*  Wall  V.  Charlick,  8  N.  Y.   Le^.  Obs 

280;  Pease  v.  Walsh.  49  How.  Pr.  269. 
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he  will  repudiate  his  contract  for  carrying  the  mail,®  a 
promise  to  a  collector  of  taxes  in  consideration  that  he 
will  forbear  to  collect  the  taxes  in  the  manner  required 
by  law,®  an  agreement  to  endeavor  to  procure  from  the 
governor  for  a  compensation  a  pardon  for  a  convict,^  ^ 
a  note  given  to  procure  a  party  to  sign  a  petition  for  ex- 
executive  clemency.  ^^ 

§308.     Appointment  of  Public  Officers. 

Agreements  which  have  for  their  object  the  purchase 
or  sale  of  a  public  oJQflce  are  illegal,  for  the  public  has  a 
right  to  some  better  test  of  the  capacity  of  its  servants 
than  the  fact  that  they  possess  the  means  of  purchasing 
their  offices.^  Therefore  all  agreements  are  void  whose 
object  is  to  influence  the  appointment  of  a  person  to  a 
public  office. 

§309.     Agreemcntfi  Influencing  Elections, 

If  there  are  any  contracts,  it  has  been  well  said,^ 
upon  which  courts  should  put  the  stamp  of  their  disap- 
probation, they  are  those  curtailing  or  tending  to  cur- 
tail a  free  exercise  of  the  elective  franchise.  Therefore 
agreements  to  use  one's  influence  to  promote  the  elec- 
^  tion  of  another  to  a  public  office,^  or  to  pay  for  services 
rendered  by  another  as  a  canvasser  at  a  primary  elec- 


«  Weld  V.  Lancaster,  56  Me.  453.  Me.  806, 26  Am.  Rep.  531;  EnRle  v.  Chip. 

•  Packard  v.  Tlsdale,  50  Me.  87«.  S?S'  ?i  ^n^'  ^''  S^'t'^?  Xi   ^^^"IfJ 

,.u  .  i:  1^        i-   ij       >-,rMT  ..     ikn  o..  ^^^^'  ^^\  Gray  V.    Hook,  4  N.    Y.  449; 

10  Hatzfidd  V.  Gulden,  7  Watts,  162,  to  Nichols  v.  Mudgett,  82  Vt.  546;  FiUon  v. 
&°*-o£^«r?^'  '^"*>^?,.  ^-  "HP'*A»  !?  Himes.  5  Pa.  St.  452, 47  Am.  Dec.  422;  Gas- 
M0.W6;  Wildcy  v.  Collien  7  Md  278,  61  ton  v.  Drake.  14  Nev.  176,88  Am.  Rep. 
6™-  J^-J*&.^*^""*L2i  Cunningham,  68  543;  paurie  v.  Morin,  4  Mart.  (L.)  89,6 
Kas.  174, 66  Pac.  Rep.  268.  Am.  Dec.  701;  Meguire  v.   Corwine,  101 

11  Buck  V.  Bank,  27  Mich.  302, 15  Am.  U.  S.  108. 

Reo.  180;  Haines  v.  Lewis.  54  Iowa,  801,  1  Gaston  v.  Drake,  14  Nev.  175,  88  Am. 

37  Am.  Rep.  908.  Rep.  548. 

I  Basket  V.  Mom,  aoS.  E.  Rep.  734;  2  Gaston  v.  Drake,   supra;  Nichols    v. 

9"^^^'  ?iS?^  ^  ^'    «•   ^^^'Mjf^'o^M  Mudgett,  82  Vt.  646;  Swiyze  v.  Hall.  8 

Am.  Dec.  198;  Morse  v.  Ryan.  26  Wis.  3W;  j,.  jf^^.^  54  14  Am.  bee.  m. 
Gray  v.  Hook,  4  N.  Y .  447,  Hall  v.  Gavit, 


IBInd.'sOO;  droton  v.  Waldoborougb.  11 
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tion  or  as  the  proprietor  of  a  newspaper  to  secure  the 
promisor's  nomination  for  an  office  ;*  or  to  pay  the  trav- 
eling expenses  of  a  voter,  or  to  remunerate  him  for  his 
loss  of  time;*  or  an  agreement  to  pay  money  in  consid- 
eration of  abandoning  a  petition  against  the^  return  of 
a  member  for  bribery,*^  have  all  been  held  to  be  invalid. 

§310.    Exceptions  to  the  Foregoing  Rules. 

The  principles  stated  in  the  foregoing  sections  do  not 
apply  to  agreements  for  purely  professional  services  to 
be  rendered  openly,  as  the  attorney  or  agent  of  another, 
in  the  way  of  preparing  papers,  presenting  evidence  and 
submitting  arguments  before  public  bodies,  committees 
or  heads  of  departments  of  the  government  An  agree- 
ment for  contingent  compensation  for  professional  ser- 
vices of  a  legitimate  character  in  prosecuting  a  claim 
pending  in  one  of  the  executive  departments  is  not  il- 
legal;^ nor  one  to  make  a  public  ai^ument  before  the 
legislature  or  its  committees  for  or  against  an  act;^ 
nor  one  whereby  one  agrees  for  hire  to  work  for  the  pas- 
sage of  bills  by  the  legislature,  or  to  place  before  the  gov- 
ernor the  arguments  and  petitions  in  favor  of  thepardon 
of  a  convict  or  to  canvass  and  make  speeches  for  a  candi- 
date for  a  public  office,  provided  he  does  not  conceal  his 
interest  in  the  matter,  but  lets  it  be  known  and  under- 
stood by  the  persons  whose  judgment  he  undertakes  to 
influence.^  In  such  cases  no  fraud  or  wrong  can  arise 
where  all  parties,  the  government  officers  and  agents 
and  the  public,  fully  understood  the  relation  of  each  to 
the  subject-matter  of  the  transaction.  The  wrong  which 

3  Keatlnjf  v.  Hyde,  28  Mo.  (App.)  555;  i  Sunion  v.  Embry,  93  U.  S.  548;  South- 

Livingston    v.    Page,  52    All.   Rep.    965  ard    v.    Boyd,    61   N.    Y.  177;    Lynn    v. 

(Vt.)  Mttchell,86N.  Y.  235. 

*  Cooper  V.  Slade,  6  El.  &  B.  447;  Simp-  «  Bryan  v.  Reynolds,  5  Wit.  200,  38  Am. 

son  V.  Yeend,  L.  R.  4  Q.  B.  636.  Dec.  65. 

s  Coppock  V.  Bower,  4  Mees  &  W.  861.  a  Miles  v.  Thome,  88  Gal.  835,  99  Am. 

Dec.  884. 

358 


Digitized  by  VjOOQIC 


CH.  VII.]  THE  LEGALITY  OF  THE  AGKEEMENT.  §  311 

the  courts  strike  down  is  the  fraud  practiced  by  a  per- 
son's attempting  to  exert  his  influence  with  the  agents 
of  the  government  op  the  people  and  apparently  giving 
disinterested  advice,  whereas  he  is  in  fact  the 
person  chiefly  interested  in  the  success  of  his  under- 
taking.* 

§311.    8alarie8  of  Public  Officers. 

The  salary  or  emoluments  of  a  public  officer  cannot  be 
sold  or  assigned  by  the  holder,  and  any  agreement  to  do 
so  is  void  as  against  public  policy  ;^  as  for  example  the 
assignment  by  a  clerk  of  a  court  of  all  the  fees  of  his  of- 
fice,^ or  the  assignment  of  the  unearned  pay  of  a  retired 
army  officer,^  or  the  unearned  salary  of  a  mail  clerk.* 
Said  an  English  judge: 

"It  is  fit  that  the  pubUc  servants  should  retain  the  means  of  a 
decent  subsistence  and  not  be  exposed  to  the  temptations  of  pov- 
erty."* 

Even  more  reprehensible  are  agreements  to  assign  a 
part  of  one^s  compensation  as. a  public  officer  in  consid- 
eration of  an  unlawful  agreement  on  the  part  of  the  as- 
signee; as,  for  example,  an  agreement  made  before  an 
election  to  share  the  salary  and  fees  of  an  office  in  con- 
sideration of  the  plaintiflf^s  using  his  influence  to  elect 
the  defendant  to  such  office;®  or  afi  agreement  by  an  ap- 
plicant for  an  office  to  divide  the  receipts,  in  considera- 
tion that  a  rival  applicant  will  withdraw  or  has  with- 
drawn.^ or  shall  aid  the  other  in  obtaining  the  office,? 

4  Wylie  V.  Cox,  15  How.  415;  Taylor  v.  ^State  v.  Williamson,  118  Mo.  146,   23  S. 

Bemiss,  110  U.  S.  42;  Sedgwick  v.  Sunton,       W.  Rep.  1054. 
14  N.  Y.  889;  Workman  v.  Campbell,  46  $  Foster  v.  Wells,  8  M.  A  W.  149. 

?«  ,              r.  .     on    i^  «  -^   Di-  «  Gaston  V.  Drake,  14  Nev.   176;  88  Am. 

1  Palmer  V    Bate,  2  B .  &  B.  673:  Bliss  v.  Rep.  54$;  Robinson  v.  Robinson    65  Ala. 

Lawrence,  68  N.  Y.  442;  Banf^s  v.  Dunn,  Qief                                                 ' 

66  Cal.  72;  Beal  v.  McVicker,  8  Mo.  App.  "  ,'        ^          w  ,/  „.   «.   c*    o^  w      • 

20Si                                                            *^*^  1  Hunter  v.  Nolf,  71  Pa.  St.  288;  Martin 

-■«.i  .^        /-v  1        ^  </•     o«n    ^A    A  V.  Wade,  87  Cal.   168;  Glover  v.  Taylor, 

»  Field  V.   Chipley,  79  Ky.  260,  42  Am.  oo  Ta    Ann    634 

Rep.  215;  Bowery  iJat.  Bk.  v.  W&son,  182  ^ ^'  ^°"  „    '     ^  m  v  ..« 

N.V.  478, 19  Am.  St.   Rep.  507.  *  Gray  v.  Hook.  4  N.  Y.  449. 

3Schwenk  v.  Wychoff,  46  N.  J.  (Eq.)  660, 
19  Am.  St.  Rep.  4.38. 
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§312.     Agreements  Ohstructing  Course  of  Justice. 

Any  agreement  having  a  tendency  to  obstruct,  impede 
or  interfere  with  the  administration  of  justice  is  void^ 
Under  this  head  fall  agreements  to  procure  or  suppress 
evidence,^  to  induce  a  Witness  to  testify  or  to  refrain 
from  testifying,  or  to  influence  his  testimony,^  to  prevent 
a  criminal  prosecution  or  to  stifle  it  after  it  is  begun,* 
to  interfere  with  the  proi)er  discharge  of  a  judicial  or 
other  officer  charged  with  the  enforcement  of  the  law  f 
or  an  agreement  to  indemnify  a  sheriff,  constable,  or 
other  officer,  for  an  act  to  be  done  by  him  in  violation  or 
neglect  of  his  official  duty.® 

§313.     Compounding  Criminal  Offenses. 

The  compounding  of  crimes  or  misdemeanors  is  a 
crime  itself  at  common  law  and  hence  agreements  in- 
volving such  intent  either  in  whole  or  in  part,  are  void, 
not  only  as  against  the  policy  of  the  law,  but  because  the 
agreement  is  itself  a  crima^ 

"This  is  a  contract  to  tempt  a  man  to  transgress  the  law,  to  do 
that  which  is  injurious  to  the  community:  it  is  void  by  the  common 
law;  and  the  reason  why  the  common  law  says  such  contracts  are 
void,  is  for  the  public  good.  You  shall  not  stipulate  for  iniquity. 
All  writers  upon  our  law  agree  in  this;  no  polluted  hand  shall 
touch  the  pure  fountains  of  Justice."* 


1  Collins  V.  Blantern,  J  Wils,  841,  1  » Wright  v.  Rindskopf,  43  Wis.  844; 
Smith's  Lead.  Gas.  490;  Bierbaur  v.  Wlrth.  Rhodes  v.  Neal.  64  Ga.  704,  37  Am.  Rep. 
10  Biss,  60;  Brown  v. Nat.  Bk.,  187  Ind.  666,  98;  Wildcy  v.  Collier,  7  Md.  278,  61  Am. 
37  N.  E.  Rep.  168.  Dec.  846;  Ormerod  v.  Dearman,  100  Pa» 

2  Cobb  V.  Cowdery,  40  Vt.  26,  94  Am.  St.  661,  46  Am.  Rep.  891. 

Dec.  370.  6  Webber  ▼.  Blunt,  10  Wend,  188,  Denney 

3  Patterson  V.  Donner,  48  Cal.  869;  ^  ^j?<S^.°»  *  JJ»«L^*  ^S.°^'^^«'';^"*i"!*" 
Dawklns  v.  Gill,  10  Ala.  206;  Kennedy  v.  *»"»  ^  Miss.  166.  56  Am.  Dec.  88;  Goodale 
HodjTCS.   97  Ga.  768,  26  S.  fe.    Rep.  493;  ^-     Holbridge,  2  Johns.  193. 

Goodrich  V.  Tennev,  144  III.  442,  ^N.  E.  i  Ante  §296.  Williams  v.  Bailey.  L.R.  1  H. 

Rep.  44.  L.  220;  Ormerod  v.  Dearman,  100  Pa.  St. 

4  Ormerod  ▼.  Dearman,  lOO  Pa.  St.  661,  "^J  ^^  "'i.^h'^^^^^^  ^c^^\^i  ^^*°- 
45  Am.  Rep.  891;  Rhodes  v.  Neal,  64  Ga.  SSPo«^*'  ^^^*5:?°J,-  ^f^^'^V^^  9**°"- 
704,  87  Am:  Rep.  93;  Barron  v.  Tucker,  58  ®^»  ?  A"*-^*^5;^;  Hlnesburgh  v^  Sum- 
Vt.  388.  88  Am.  Rep.  684;  Avenbeck  v.Hall,  Jfi-^  Vt.  28.  81  Am.  Dec.  «0.;^Peed  v. 
14  Bush.  506;  Bowman  v.  Phelps,  41  Kan.  ^V^^^  ^  ^''n^'L^'  ^  ^.°*- tSf  P'  Sfl' 
864;  Ricketts  v.  Harvey,  loT^nd.  664;  ^>l^^\  ^'x,  ^"^^S'V  ^^^i^^^'*  "''^ 
Duikin   V.    Hodge,  46  Ala.  623.  Rickeiu  v.  Harvey,  106  Ind.  664. 
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Therefore  a  bond,  a  deed,  or  other  agreement,  the  con- 
sideration of  which  is  not  to  prosecute  for  an  offense 
which  has  been  committed  is  void.^ 

But  a  person  whose  property  has  been  stolen  or  whose 
rights  have  been  interfered  with  may  compromise  with 
the  wrong-doer — provided  there  is  no  agreement  not  to 
prosecute.*  A  threat  to  prosecute  by  which  a  promise  is 
forced  from  the  wrong-doer  while  it  may  be  considered 
as  duress  and  render  it  voidable^  will  not  avoid  the 
agreement.®  And  even  an  agreement  not  to  prosecute  is 
not  illegal,  where  it  is  made  not  for  the  sake  of  gain,  but 
from  motives  of  kindness  and  compassion^  or  on  account 
of  relationship.®  Where  the  prosecution  is  criminal  in 
form  only,  or  the  injury  complained  of  is  of  a  purely  pri- 
vate and  personal  nature,  in  no  way  involving  the  inter- 
ests of  the  public,  an  agreement  for  its  settlement  is  not 
illegal.^ 

§314.    Agreements  Ousting  Jurisdiction  of  Courts. 

An  agreement  whose  object  is  to  prevent  the  courts 
from  obtaining  jurisdiction  of  a  dispute  is  illegal,^  as 
for  example  a  promise  that  if  one  party  breaks  an 
agreement  he  shajl  not  be  sued  for  it^  or  an  agreement 
that  the  decisions  of  the  officers  of  a  benefit  association 
shall  be  final*  or  preventing  a  party  from  bringing  an 

3  Pearce  v.  Wilson,  111  Pa.  St.  14.  M  f  Ward  ▼.  Allen,  2  Met.  53, 85  Am.  Dec. 
Am.  Rep.  d48,  Bredin's  Appeal,  92  Pi^  St.       387. 

^^i^\r°i:o.^ff'JlI'  J^'^^S;  Matthews,  8  Dodson  v.  Swan,  2  W.  Va.  611,  96  Am. 

86  W.  Va.581, 14  S.  E.  Rep.  187;  McCoy  v.  q^  757 

Green,  88  Mo.  886;  Janis  v.  Roentgen,  62  «eAi-        Kiv^iM....        * 

Mo.  (App.)  114:1  Groesbeck  v.  Mirsball.  /  See  9  Cyc.  509.    The  statutes  of  some 

44  S.  C.  MB,  22  ^.  E.  Rep.  748.  ^J    ^^e    states   permit     the   compromise 

4  Souhegan  Bk.  y  Wallace.  61  N.  H.  24;  °^T^* T'^L^';^  .•  r^  «,:  wu  «  .0 
Catlin  V.  Henton,  9  Wis.  476:  Gunn  v  ^*  ^^ZyZ^J^'^^'^^r>^'''''o..^^^^?^^^ 
Plant  (MU  S  6A4  Minn.  170,  66  N.  W.   Rep.  851;  White  v. 

.  «        tf        o,  ^  '  Knorr  v.  Bates,  38  N.  Y.  Supp.  691, 8& 

•  Powell  V.   Planary,  109  Ky.  34a,  59  ia  i(w»a  *  kk         . 

8.  W.  Rep.  5L  Ford  vrCraity,  5211180;  *<»;"^-  n         ,  ir      -  i«. 

Cass  Coumy  bank  v.    Bricker.   84  Neb.  -  J  ^STS^^  ^°S'''''Kj'    ^^^^'^^^  1» 

516, 52  N.  W.  Rep.  675;  Weber  v.  Barrett,  '"<"•  ^«  **  '*•  ^'  ^«P-  ^• 

125  N.  Y.  18,  25  N.  E.  Rep.  1068. 
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action  except  in  a  pt^xticular  rourt.*  And  parties  are  not 
allowed  by  agreement  to  va  ^  the  procedure  in  the 
courta  prescribed  by  statute.  A  provision  in  a  lease  that 
the  landlord  should  have  the  right  to  take  immediate 
judgment  against  the  tenant  in  case  of  a  default  on  his 
part  without  giving  the  notice  and  demand  for  posses- 
sion and  filing  the  complaint  required  by  the  statute, 
has  been  held  ill^al.^  On  this  ground  an  agreement  has 
been  declared  illegal  which  attempted  to  shorten  the 
time  allowed  by  the  statute  of  limitations  for  bringing 
suit,®  and  some  courts  refuse  to  enforce  conditions  in 
promissory  notes  that  if  the  note  is  not  paid  the  maker 
will  pay  a  stated  attorney's  fee,  because  the  statutes  pre- 
scribe the  amount  which  may  be  taxed  against  a  defeated 
litigant.'^ 

And  while  we  have  seen  that  an  agreement  not  to 
bring  an  action  on  a  civil  claim  is  a  valid  consideration 
for  a  promise®  yet  if  public  interests  are  involved  such 
an  agreement  will  be  void  as  against  public  policy — as 
for  example  an  agreement  not  to  prevent  the  obstruc- 
tion of  a  public  street®  or  to  withdraw  a  plea  of  usury^^ 
or  to  make  no  defence  to  a  suit  for  divorce.*^ 

§315.     Maintenance  and  Champerty. 

Maintenance  at  common  law  is  an  officious  intermed- 
dling in  a  suit,  that  in  no  way  belongs  to  one,  by  assist- 
ing either  party,  with  money  or  otherwise,  to  prosecute 
or  defend.  It  is  said  to  be  an  oftense  against  good  mor- 

«  Doyle  V.  Ins.  Co.,  94  U.  S.'636;  Mutual  »  Ante,  Chap.  IV, 

Reserve  Co.  v.  Cleveland  Mills.  88  Fed.  9  Amesioy  v.  Electric  Co.,«5Cal.  811, 

R«P-608-  SOPac.  Rep.650. 

5  French  V.  Miller,  126  111.  611,9  Am.  lo  Clark  v.  Spencer,  14  Kas.  398, 19  Ami 

«t.  Rep.  601.  Rep.  96. 

«  French  v.  Ins.  Co.,  5  McLean,  461, 18  1 1  Loveren  v.   Lovcren,  106  Cal.  609,  89 

How.  404.  Pac.  Rep.  801;  Smutzer  v.  Stimson,  9  Colo. 

7  Witherspoon  v.  Musselman,  14   Bush,  App.  3S8,  48   Pac.    Rep.    814,    Sayles  v. 

^14;  Conn.  Nat.   Bk.  v.   Davidson,  82  Pac.  Sayles,  21  N.  H.  812,  58  Am.  Dec.  208. 
Rep.  617  (Ore.) 
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als  in  that  it  keeps  alive  strife,  and  perverts  the  reme- 
dial powers  of  the  law  into  an  engine  of  oppression.  In 
the  United  States  there  must  be  something  vexatious  in 
the  maintenance ;  a  purpose  of  stirring  up  strife  and 
continuing  unnecessary  litigation.^ 

Champerty  is  a  species  of  maintenance,  being  a  "bar- 
gain with  a  plaintiff  or  defendant  to  divide  the  land  or 
other  thing  sued  for  between  them  if  he  prevails  at 
law."^  In  many  of  the  States,  the  common  law  of  cham- 
perty exists,  either  by  statute  or  by  judicial  decision,' 
while  in  others  the  doctrine  is  rejected  aja  being  the  pro- 
duct of  an  obsolete  social  system  and  inapplicable  to  the 
state  of  society  of  to-day.*  In  others  again  it  is  held 
that  it  is  an  essential  element  of  champerty  that  the 
person  shall  contribute  to  the  expense  of  a  litigation; 
and  that  therefore  an  agreement  with  an  attorney  that 
he  is  to  receive  as  compensation  for  his  services  a  por- 
tion of  the  subj'ect-matter  of  the  litigation  is  not  cham- 
pertous,  unless  he  also  agrees  to  pay  or  advance  the 
costs  and  expenses  of  the  suit.*^ 

§316.     Agreements  to  Refer  to  Arbitration. 

An  agreement  that  matters  which  have  arisen  or  may 
arise  between  the  parties  shall  be  referred  to  an  arbitra- 

1  Thallhimer  v.  BrincherhoflE,  8  Cow.  *  Recce  v.  Kyle,  86  N.  E.  Rep.  ?47; 
688, 16  Am.  Dec.  308;  Ferine  v.  Dunn,  3  Casserleigh  v.  Wood,  59  Pac.  Rep.  lOW 
Johns.  Ch.  608;  McCall  v.  Capehart,  20  (Colo.);  Danforth  ▼.  Streeter,  88  Vt.  490: 
Ala.  521;  Brown  V.  Eigne,  28  Pac.  Rep.  11.  Sherley  v.  RUrflrs»  H   Humph,  58;  Ballard. 

2  Rmitf    Tjiw  Ti'trt  V.  CarT,  48  Cai.  74;   Richardson  v.   Row- 
2BOUV.  LawDict.               ,    ^   ,    ^            land,  40  Conn.   666;  Hickox  v.  Elliott,  22 

3  Martin  V.  Clark,  8  R.  I-  889?  J  ^S*  P'cd.  Rep.  13:  Phillip  v.  South  Park 
Rep.  586;  Backus  v.  Byron,  4  Mich.  6%;  Commrs.,  119  111.  629;  Fowler  v.  Callan, 
Ackert    v.  Barkei,  131   Mass.  486;   Board-        t08  N  Y.  396. 

roan  V.  Thompson,  25  Iowa,  487;  Rust  v.  ,  r»..i,-  „     u.r»«,    «a  m«    m  on    Am 

Larue.  4  Litt.  112, 14  Am.  Dec.  172;  Cole-  p  '  ^"*i«  o^ir^  i^n'  wnlrH  i'  rami?" 

man  v  Billings,  89  111.  1»5;  Weakly  v.  Hall,  ?„TIJ  w?.   (Sk^.   Efc«i  ^  R^tlJv  W^" 

18  Ohio,  167,  42  Am.  Dec.  194:   Miller  v.  2L^*  5?3^  f*Hark^  R   l^&  ^Am 

Larson,  19  Wis.  463;     Hovey  v.  Hobson,  ff;  ^^"m.!u?    n;ih^;r«  ^rl^'. 

61  Me.  62;  Martin  v.  Amos/ 18  I  red.  198;  S^PlJ^in^^Am^^n    S?' tL?     iS 

Statsenburg  v.  Marks,  79  Ind.  198,  Thomp-  R^*,^?i°*",^-   ^"^2?^°"^  ^  t  J^i    '    S? 

son  V.  Maiihall,  36  Ala.  504,76  Am.  Dec.  5"*"^"      7"     o^T' m   v    inhA^nn^ 

828;Lylle  v.  site.  17  Ark.  608;  Webb  v.  6i^i*'S?S'£^-,J?;,,J*Ah2;n   lA^^ 

Ari8t>ong,5Humph.  879;   Lynn  v.  Moss,  £''r-„?^R'i^'*M^cVntnn  t    k^^^^^ 

^^^\[^^''^^OCyUMoses  v.  Bagley,  ftiS{T:?lo?'i^Be'Z^^^^^                     ""' 

363 


Digitized  by  VjOOQIC 


§  316     THE  LEGALITY  OF  THE  AGREEMENT.     [PART  I.. 

tor  or  arbitrators  is  not  binding  and  either  party  may 
have  recourse  to  the  courts  notwithstanding  it.^  The 
reason  of  the  rule  is  by  some  traced  to  the  jealousy  of 
the  courts  and  a  desire  to  repress  any  attempt  to  en- 
croach on  the  exclusiveness  of  their  jurisdiction,  and  by 
others  to  an  aversion  on  the  part  of  the  courts  from  rea- 
son of  public  policy  to  sanction  agreements  by  which  the 
protection  which  the  law  affords  the  citizen  is  re- 
nounced.^ 

But  when  an  agreement  contains  a  condition  which 
provides  that  disputes  arising  out  of  it  shall  be  referred 
to  arbitration,  the  validity  of  such  a  condition  depends 
upon  rather  a  fine  distinction.  Where  the  amount  of 
damage  sustained  by  a  breach  of  the  agreement  is  to  be 
ascertained  by  specified  arbitration  before  any  right  of 
action  arises,  the  condition  is  good  f  but  where  all  mat- 
ters in  dispute,  of  whatever  sort,  are  to  be  referred  to  ar- 
bitrators and  to  them  alone,  the  condition  is  illegal.* 
The  one  imposes  a  condition  precedent  to  a  right  of  ac* 
tion  accruing,  the  other  endeavors  to  prevent  any  right 
of  action  accruing  at  all. 

"If  a  tenant  covenant  that  he  will  cultivate  the  demised  land  in: 
a  husband-like  manner  and  also  covenants  that  if  any  dispute  shall 
arise  in  respect  thereof  it  shall  be  referred  to  arbitration,  an  action 
may  nevertheless  be  maintained;  but  where  the  covenant  is  to  pay 
such  damages  as  shall  be  ascertained  by  an  arbitrator,  no  action; 
will  lie  until  he  has  ascertained  them."* 

The  principle  is  frequently  applied  in  the  United 
States  to  contracts  for  the   construction   of  buildings,, 

1  Reed     v.    Ins.     Co.,    188   Mass.   579:  t  Delaware  Canal    Coal  Co.    ▼.    Penn. 

Wood  ▼.  Humphrer,  114  Mass.  185:  Laflin       Coal  Co.,  60  N.  Y.  S68. 

rAi^i/2i'v  v1^7^?*w^®'     D     r7-  » Smith  ▼.  Brim,  3  Denio,    78;    Hamil 

Litchfield,  80  N.  Y.  877;  Smith  v.  R-   Co.,        v.  in..  Co.,  m  U.  S.  870;  Holmes  v.  Rick- 

JSo^J*;  ^^A  ^*J£?  J-  ^*  ^°'  ^  ^'  "•  t,  Bfl  Cal.  807,  88  Am.  Rep.  54;  Hood  v. 
^^\^J'°':^^cJ?''  "f?^*?J-   Morgan.        Hartshorn,  100  J^ass.  119.  I  Am.   Rep.  89; 

Page,  1  Abb.  App.  164:  Holmes  v.  Ricket,  ^  ^          .^   .  .    '  __      ^         .^           . 

6«Cai.  807,  38  Am.  Rep.  54;  Hamilton  v.  *  Cases  cited  in  first  note  to  this  section. 

Ins.  Co.,  187  U.  S  870;  Gaither  v.  Daugber-  *  Tredwenv.  Holman,   10   Week.  Rep^ 

ty.  18  Ky.  709. 38  S.  W.  Rep.  3.  662, 1  H.  &  C.  72. 
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railroads,  canals  and  other  works  involving  numerous 
details.  These  give  arise  to  many  questions  which  a 
court  of  law  might  reasonably  send  to  a  referee,  and  the 
parties  may  agree  that  such  questions  shall  be  deter- 
mined by  an  architect  or  engineer  or  by  arbitrators,  and 
that  such  determination,  or  a  bona  fide  effort  to  obtain 
it,  shall  be  a  condition  precedent  to  the  right  to  bring  an 
action.*  Policies  of  insurance  usually  contain  similar 
clauses.^ 

But  it  must  be  stipulated  that  the  award  or  determi- 
nation is  a  condition  precedent  to  the  right  of  action  on 
the  contract,  or  the  agreement  to  arbitrate  will  be  of  no 
effect.^ 

''If  two  persons,  whether  in  the  same  or  in  a  different  deed  from 
that  which  creates  the  liabiUty,  agree  to  refer  the  matter  upon 
which  the  liability  arises  to  arbitration,  that  agreement  does  not 
take  away  the  right  of  action.  But  if  the  original  agreement  Is  not 
simply  to  pay  a  sum  of  money,  but  that  a  sum  of  money  shall  be 
paid  if  something  else  happens,  and  that  something  else  is  that  a 
third  person  shall  settle  the  amount,  then  the  cause  of  action  does 
not  arise  until  the  third  person  has  so  assessed  the  sum."* 

§317.     Agreements  Against  Good  Morals. 

The  only  a^ect  of  immorality  with  which  courts  of 
law  have  dealt  on  the  ground  of  public  policy  is  sexual 
immorality,  for  the  reason  that  other  forms  of  immor- 
ality are  in  breach  of  definite  rules  of  the  com- 
mon law.  Thus  a  libel  may  be  a  criminal  offense,  so  is 
the  publication  of  immoral  literature,  but  neither  se- 

•  Delavirare  Canal  Co.  v.  Penn.  Coal  Co.,  Wis.  572.  62  N.  W.  Rep.  «»;  Scott  v.   Av- 

50  N.  T.  SSO;  Smith  v.  R.  Co.,  86  N.  H.  456;  cry.  5  H.  L.  Cas.  811;  Braunstein     v.    Ins. 

Berry  v.  Carter,  19  Kan.   186;    Hudson   v.  Co.,  1  B.  A  S.  782, 81  L.  J.  Q.  B.  17. 

McCartney,  88  Wis.  346;  Reed  v.  Ins.   Co.,  »  Menu  v.  Ins.  Co.,  79  Pa.  St.  480:  Phoe- 

1^  *|'*"-S?''  ^f*^?**"  9?°*'*  ^  o  Z'  ^'°"ii  nix  Ins.  Co.  v.  Badger,  68  Wis.288;  Reed  v. 

^9°^  JJ'  J?'^"*''  ^"*-  ^?:    '''^^%^\S  Ins.Co.»188  Mas8.675;  Allejrrc  v.Ins.Co.,?H, 

Wis.  288;  Menu  V.  Ins.    Co.,  79  P».  St.  480;  &  J.  406, 14  Am.  Dec.    S89:    Wynkoop    v^ 

Hurst  V.  Litchfield,  39  N.  Y.  877.  jng.  Co..  91  N.  Y.  473,  48  Am.  Rep.  688. 

• 'Hamilton  v.Ins.Co..l86U.S^2;NUgara  •  Elliott  v.  Assur.  Co..  L.    R.   2    Exch. 

J?Jti  S?lJA^*'*i?P»  u"n®;i?r?-^i.?'^  287;  Gauche  v.  Ins.  Co.,  4  Woods,  108. 
1102;  West  Ass.  Co.  V.  Hall,  112  Ala.  818,  20       10  JTed   Reo   347 


South.  Rep.  447;  Chapman  ▼.  Ins.  Co., 


10  fred.  Rep.  847. 
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duction  nor  living  in  adultery,  nor  fornication  was  taken 
notice  of  by  the  criminal  side  of  the  common  law- 
courts.^  As  being  against  good  morals,  agreements  like 
the  following  have  been  held  void :  to  board  a  bastard 
child  and  its  mother,  the  father  to  be  allowed  to  con- 
tinue the  illicit  intercourse  :^  to  furnish  goods  to  a  pros- 
titute to  assist  her  in  her  trade  f  to  pay  money  or  make 
a  gift  to  or  marry  a  woman,  in  consideration  of  future 
sexual  intercourse;*  to  maintain  a  house  of  prostitu- 
tion.*^ 

A  promise  made  in  consideration  of  past  illicit  co- 
habitation was  not  regarded  by  the  English  courts  as 
made  on  an  illegal  consideration,  but  as  a  mere  gratui- 
tous promise,  binding  if  made  under  seal  but  void  if 
made  by  parol.®  This  distinction  which  is  founded  on 
correct  legal  principles  has  been  followed  in  some  of  our 
courts,^  while  in  others  on  mere  sentimental  grounds,  it 
has  been  held  that  a  parol  promise  to  pay  money  in  con- 
sideration of,  and  after  seduction,  and  as  a  compensa- 
tion for  the  injury  sustained  by  it,  is  founded  upon 
a  valid  consideration.® 

§318.     Agreements  in  Restrmnt  of  Marriage. 

Agreements  in  so  far  as  they  restrain  the  freedom  of 
marriage  are  discouraged,  as  injurious  to  the  increase 

1  Nor  was  private  drunkeness  an  offense  (Tex.):   Holrobee  v.  Maddox,  8   Cranch   C 

at  common  law.    Therefore  it  is  said  (Pol-  C.  161. 

lock  Conir.  261):    "Probably    drunkenness  «  Beaumont  v.  Reeve,  8  Q.  B.  488. 

would  be  on  the  same  footinif.    It   is  con-  ,_                ^.           oi  xt    i-    o^r     t> 

ceived,  for  example,  that  a  sale   of   intoxi-  'J.''*'^" ''• 'J'^'^y' ®i^o£'  ^t?'   ^"°° 

catinK  liquor  to  a  man  who  then  and   there  y-  Wmthrop,    1  Johns.  Cb.  829;  Wyant    v. 

avowed  his  iniention  of  making  himself  or  Lesher,  23  Pa.  St.  888:  Sinfirleton  v.    Bre- 

others  drunk  with  it,   would    be   void    at  5?^^Ji^?;2^^c  ^^iS  ^°*"«-n''- ^r^?^'    ^ 

common  law"  Ga.  416.  6  Am.  St.  Rep.    260;    Wallace   v. 

common  law.  Rappleye.    103    111.    249;     McDonald     v. 

iTrovingerv.   McBurney.  5  Cow.    268.  Fleming,  12  B.  Mon.  (Ky.)  286.    A  promise 

3  Pearce  v.  Brooks.  L.  R.  1  Ex.  213.  by  a  man  who  had  earned  on  illicit   relat- 

•   4  Hanks  V.  Naglee,  64  Cal.   51,   85   Am-  ions  with  a  married  woman  who  threatened 

Rep.  67;  Steinfield  v.  Levy,  16  Abb.  Pr.  (N.  him  with  prosecution  that  he  would    make 

S.)26;Baldyv.  Stratton.  11    Pa.  St.   816;  a  will  in  her  and  her  child  s  favor  was  held 

Brown  v.  Tuttle,80  Me.  162;  Boigneres   v.  ^o*?  in  Drennen  v.  Douglass,  102  lU.    84f, 

Boulon,  64  Cal.  146.     See  Kurtz  v.    Frank,  ^  Am.  Rep.  695. 

76  I nd.  694,  40  Am.  Rep.  276.  8  Smith   v.    Richards,   29     Conn.     282; 

5  Reed  V.  Brewer.    86  S.   W.    Rep.   99  "°i??'*^*"^J•  J^^g^'S  ^^'^^  ^"'   ^^^""^ 
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of  the  population  and  the  moral  welfare  of  the  citizen.^ 
A  promibe  not  to  marry  at  all  is  void ;  and  so  is  a  prom- 
ise to  marry  no  one  but  the  promisee  on  penalty  of  pay- 
ing her  a  certain  sum  of  mpney,  as  there  is  no  promise  of 
marriage  on  either  side,  and  the  agreement  is  purely  re- 
strictive.^ So  is  an  agreement  to  pay  a  sum  of  money 
to  another  on  condition  that  the  payee  did  not  marry 
within  a  certain  time,  and  then  a  certain  sum  per  day 
during  the  time  he  remained  unmarried.' 

§319.    Marriage  Brokage  Contracts. 

What  are  called  marriage  brokage  contracts,  or  prom- 
ises made  upon  the  consideration  of  procuring  or  bring- 
ing about  a  marriage  are  illegal.^  The  civil  law  al- 
lowed matchmakers  to  receive  compensation  for  their 
services,  its  policy  appearing  to  be  that  all  aid  rendered 
in  encouraging  and  establishing  marriages  was  for  the 
good  of  the  nation  and  productive  of  public  morality, 
inasmuch  as  it  discouraged  fornication,  adultery  and 
concubinage ;  but  the  common  law  looks  at  the  thing  in 
a  different  light.    The  latter  considers  that  the  effect  of 

1  Conrad  v.  Williams.  6  Hill,  444;  Man-  parent  or  guardian,  Oark  v.  Parker,  19 
delbaum  V.  McDonald,  29  Mich.  78;  Chal-  Vcs.  1 ;  Scott  v.  Tyler.  2  Brown  Ch.  431; 
fant  V.  Payton,  91  Ind.  202.  4«  Am.  Rep.  Collier  v.  Slaughter,  80  Ala.  268;  or  not  lo 
566;  Sterling  V.  Sinnickson,  5  N.  J.  (L.),  marry  a  particular  person,  Scott  v.  Tyler,. 
766;  Maddox  v.  Maddox,  11  Grait.  804.  2  Brown  Ch.  431;  or  an  absolute  restriction 

2  Lowe  V.  Peers,  4  Burr.  2226;  Conrad  v.  JP^^Ji** '1??^tiS\'li^  "MSwr^**"?" 
urnuoma  A  Hill  AAA.  *n  nave  all  been  neld  valid.  Newton  v. 
WillUims.  0  H»»*44.               ^  ^^  ,,                Marsden,?  Johns.  &  H.  868:  Allen  v.   Jack- 

sHartley  t.  Rice  JO  East.  22;  Chalfant  v-  son,  L.  R.  1  Ch.  Div.  899;  Phillips  v.  Med- 
Payton,  supra.  White  v.  Equitable  Bene-  berry,  7  Conn.  568;  Collier  v.  Slaughter.  20 
fit  Union,  76  Ala.  251,  52  Am.  Rep.  826.  A  Ala.  268:  Holmes  v.  Field,  12  111.  424:  Ben- 
contract  to  pay  a  certain  sum  of  money  to  nett  v.  Robinson,  10  Watts.  848;  Herd  v. 
A  on  his  marriage  with  B,  on  condition  Catron,  87  S.  W.  Rep.  661.  A  contract  by 
thatA^hall  give  the  promisor  "the  ex-  which  a  husband  agrees  to  pay  his  di- 
Clusive  right  to  carry  the  marriage  benefit  vorced  wife  $45  a  month  for  her  support 
Insurance*' on  A  and  B,  IS  void.  James  '^for  so  long  a  time  as  she  does  not  marrv 
V.  Jellison,  94  Ind.  292,  48  Am.  Rep.  151.  again"  is  not  illegal,    Jones  v.    Jones,   27 

Condltiona  rcatra  nlng     marriage    in  pac.  Rep.  85.    See  85  Cent.  L.  J.  385. 
gifu  and  wills  are  void  if  the  restraint    is  i /-^„,r«^^    „     c.^.n     ao    n^..K      on. 

Unreasonable,  but  valid  if  the  restraint   is  wL^?^  hjii  i'  v     H     «u^  iSfn^n  ^' 

not  absolute,  but  reasonable  in   respect   to  2^,"^oV^i"5j?.  nr»^  u^'Jifi^  i^^^^ 

time,  place,    or   person.      Pomeroy's   Eq.  I|S"nnl.}^  v  ^i?iml?^     iS    v  '  v    1%S. 

Jur.,  |988:  Scott  v.  Tyler,  2  Dick.  712.    A  lJ^v5"r*V  pXJrf  i5'  pfi     rJ'  in?! 

iondition  not  to  marry  under  the   age    of  JJL°7>*»°"  ^-  Ro'^K*"*  46   Pac.    Rep.   1074 

twenty-eight.  Yount  v.  Fruze,  8   De  Gex,  v.v,ai,; 
M.  A  G.  756,  or   without   the   consent   of 
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such  agencies  is  to  encourage  influences  of  a  pernicious 
nature  by  promoting  many  unhappy  marriages,  causing 
the  loss  of  the  influence  of  parents  over  their  children, 
and  holding  out  false  and  seductive  hopes,  by  the  self- 
interest  of  brokage  agenta 

§  320.    Agreements  to  Facilitate  Divorce. 

Agreements  between  husband  and  wife  to  facilitate  a 
divorce  between  them  though  prohibited  by  statute  in 
some  of  the  States^  are,  independent  of  statute,  illegal 
on  grounds  of  public  policy  which  will  not  suffer  hus- 
band and  wife  to  dissolve  of  their  own  accord  a  contract 
which  is  in  its  nature  indissoluble  except  so  far  as  the 
l^islative  will  has  allowed  it,  and  then  only  by  the 
method  authorized.  Therefore,  any  agreement  which 
binds  one  party  to  pay  money  or  transfer  property  in 
consideration  that  the  other  agrees  to  withdraw  his  or 
her  opposition  to  divorce  proceedings  is  void  as  against 
the  policy  of  the  law.*  The  same  is  true  of  an  agree- 
ment that  the  husband  will  pay  the  wife  money  if  she 
will  not  move  for  a  new  trial,^  or  where  the  divorce  has 
been  wrongfully  granted,  that  the  parties  will  not  dis- 
turb it,*  an  agreement  not  to  sue  or  make  claim  for  ali- 
mony*^ or  a  promise  by  a  married  man  to  marry  a 
woman  when  he  has  obtained  a  divorce  from  his  wife.® 

§321    Agreements  for  Separation. 

By  the  early  common  law  every  agreement  for  the 
separation  of  husband  and  wife  was  void  as  against  the 

1  See  Lawson  Rights,  Rem.  and  Pr.,   f  3  Blank  v.  NohU  112  Mo.  159.  19  S.  W. 

79a.  Rep.  66,  80  S.  W.  Rep.  477. 

t Hamilton  v.  Hamilton.  89  111.  849;  Cross  «  Comstock  v.  Adams,  38   Kan.    618,   88 

V.  Cross,  58  N.  H.  861:   Comstock   v.   Ad-  Am.  Rep.  191. 

^™''.  ^.o^V^'  ?^i»  J*?S""^^*b  \    H'  *  Seeley's  Appeal,  56  Conn.  302,  14  AU. 

^*P**.'  12.^Si°  I'-  *?•  ^^''•n^^'^ffi"^'  R«£-  »1;  Bvans  V.  Evans,  98  Ky.  610,   30 

14  Ark.  866;  Muckenburg  v.  Holler,  29  Ind.  5  W  Rep   605                  »           /         « 

189, 98  Am.  Dec.  845;  Sayles  ▼.     Savles,   21  *    J,.^*^'    ii™«  «»  v  t     n  \  9Vi    qa 

N.  H.812,58  Am.   bee.   808;    Phillips    ▼.  .^  Rin  JU  STf ?I  WM  MA,^i.? 

Thorp,  10  Oreg.  494.  ^^'  ^«P-  3^'  39  N.J.  (L.)  183,  83  Am.  Rep. 
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policy  of  the  law  as  stated  in  the  last  section^  and  such 
is  still  the  rule  in  many  American  cases.^  In  other  cases 
an  agreement  for  separation  is  always  void  when 
neither  party  has  been  guilty  of  conduct  which  would 
justify  a  judicial  separation.^  But  the  modern  Eng- 
lish doctrine*  as  well  as  the  weight  of  authority  in  the 
United  States^  is  that  agreements  providing  for  separa- 
tion of  husband  and  wife  are  valid  if  made  in  prospect 
af  in  immediate  separtion,  but  void  if  such  agreements 
provide  for  a  possible  separation  in  the  future. 

"The  distinction  rests  on  the  foUowing  ground:  An  agreement 
for  an  immediate  separation  is  made  to  meet  a  state  of  things 
which,  however  undesirable  in  itself^  has  In  fact  become  ineyitable. 
Still  that  state  of  things  is  abnormal  and  not  to  be  contemplated 
beforehand.  'It  is  forbidden  to  provide  for  the  possible  dissolution 
of  the  marriage  contract,  which  the  policy  of  the  law  is  to  pre- 
serve intact  and  inviolate.'  Or  in  other  words,  to  allow  validity  to 
provisions  for  a  future  separation  would  be  to  allow  the  parties  in 
efTect  to  make  the  contract  of  marriage  determinable  on  conditions 
fixed  beforehand  by  themselves."* 

§322.     Agreements  in  Restraint  of  Trade, 

Agreements  in  restraint  of  trade,  regarded  as  abso- 
lutely void  even  when  for  a  limited  time  or  within  a  lim- 
ited space,  by  the  early  common  law,^  are  at  the  present 
day  illegal  and  unenforceable  only  when  the  restraint 
is  unreasonable. 

I  Wilkes  V.  Wilkes,  2  Dick.  791;  St.  John  «  Joyce  v.  McAvoy,  31  Cal.  278,  89    Am. 

V.  St.  Jolin,  n  Ves.  Jr.  526.    See  Foote    v.  Dec.  172;  Grime  v.  Borden,  166  Mass.  198, 

Nickerson,  70  N.H.  496, 48  Atl.  Rep.1088,  64  44  N.  E.  Rep.  216;  Randall  v.  Randall,    87 

L.  R.  A.  654.  Mich.  563;  Adams  v.  Adams,  26  Minn.  72; 

2Allen  V.Allen,  73  Conn  54,46  AU.  Rep.  ?:;:ySoy  r^JATfh".' i*^^^^^^                          5' 

242;  McCrocklin  v.  McCrocklin,  2  B.  Mon.  ^V^'J^'  r^p!^* 7i\?*^"''*'*'  ^^®    ^'    ^' 

370;  McKennan  v.  Philips,  6  Whart.  671.  87  6«5,  22  N.  E.  Kcp.  1114. 

Am.Dec.  431.  «  Pollock  Conlr.  269;  H.  v.  VV.  8  K.  &  J. 

3  Poillon  V.  Poillon,  61    N.    Y.  (Supp.)  38. 

582;  Scherer  v.  Scherer,  23  Ind.  (App.)  560  i  See  Wrigrht  v.  Ryder,  86  Cal.    357,    95 


65  N.  E.  Rep.  494.  Am.  Dec.  186.   In  the  earliest  case,  the  Dy- 

*  McGregor  V.  McGregor,  20  O.   B.    D.        er's  case,  the  action  was  on  a    bond  con- 

629;  Besant  v.  Wood,  12  Ch.  D.  606.  ditioned  that  the  defendant  should  not  use 
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"The  unreasonableness  of  contracts  in  restraint  of  trade  and  busi- 
ness, is  very  apparent  from  several  obvious  considerations:  (1) 
Such  contracts  injure  the  parties  making  them,  because  they  dimin- 
ish their  means  of  procuring  livelihoods  and  a  competency  for  their 
families.  They  tempt  improvident  persons,  for  the  sake  of  present 
gain,  to  deprive  themselves  of  the  power  to  make  future  acquisi- 
tions. And  they  expose  such  persons  to  imposition  and  oppression. 
(2)  They  tend  to  deprive  the  public  of  the  services  of  men  in  the 
employments  and  capacities  in  which  they  may  be  most  useful  to 
the  community  as  well  as  themselves.  (3)  They  discourage  indus- 
try and  enterprise,  and  diminish  the  products  of  ingenuity  and 
skill.  .  (4)  They  prevent  competition  and  enhance  prices.  (5)  They 
expose  the  public  to  all  the  evils  of  monopoly."' 

§323.     The  Rules  in  the  Earlier  Cases. 

Until  within  the  last  twenty  years  the  courts  followed 
certain  rules  in  considering  what  was  and  what  was  not 
an  unreasonable  restraint,  and  the  cases  up  to  that  time 
will  be  found  to  fall  under  three  heads,  viz. :  1.  Where 
the  restraint  was  unlimited  as  to  both  time  and  space 
2.  Where  the  restraint  was  limited  as  to  space  but  un- 
limited as  to  time.  3.  Where  the  restraint  was  limited 
as  to  time,  but  unlimited  as  to  space.  4.  Where  the  re- 
straint was  limited  as  to  both  time  and  space.  In  the 
first  case  the  agreement  was  void,  e.  g.,  a  man  could  not 
agree  that  he  would  never  be  interested  in  any  part  of 
the  United  States  in  the  business  of  manufacturing 
daguerreotype  materials;^  or  that  he  would  never  en- 
gage in  the  manufacture  of  matches  in  the  city  of  St. 
Louis  or  at  any  other  place.^  In  the  second  case  theagree- 
ment  was  valid,  e.  g.,  a  man  could  agree  that  he  would 
never  deal  in  fancy  goods  in  Cincinnati,  Ohio,**^  or  in  ag- 

his  trade  as  a  dyer  for  half  a  year.    Such  a  temper  as  is  generally  assumed,  aod  cer- 

contract  would  be  clearly  g^ood  at  this  day,  lainly  the  Men  Dieu  of  our  day  bias  not  the 

but  Hull,  J.,  when  be  read  the  bond  over  meaning  of  its  English  translation. 

flew  into  a  passion,  using  some  very  strong  »  Alger  v.  Thacher,  19  Pick.  61,  31  Am. 

language  in  some  very  strange  French,  to  d^^  jfj 

the  effect  that:  "vouspurresavec  demurre  -^     '       p  iaa  w        ao^ 

sur  ley  que  I'objigation  est  voide  ce  que  le  *  ^«*»»  v.  Emerson,  102  Mass.  480. 

condition  est  encounter^  common  ley  et  per  *  Peltz  v.  Echole,  OS  Mo.  171. 

Dieu  se  le  plaintiff  fuit  icy  il  irra  al  prison  »  Thomas  v.  Miles'  Admr.,  3   Ohio   St. 

tanque  il  ust  fait  fine  au  Roy.'      A  recent  ^74 

author  (Pollock  on  Contr.    814)   does   not 

think  it  conclusive  that  the  judge  lost    his 
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rieultural  implements  in  Kichmond,  Indiana;®  or  in  cab- 
inet-ware in  BuflFalo,  New  York;^  or  in  hardware  in 
llillsboro,  Illinois;^  or  not  to  practice  as  physician  in  a 
city  or  its  vicinity.®  In  the  third  case  the  agreement  was 
void :  e.  g,,  a  man  could  agree  that  he  would  never  carry 
on  a  certain  trade,  business,  or  profession  within  thecity 
of  Ne^^  York  or  a  certain  distance  of  it,  but  he  could  not 
promise  that  he  would  not  carrv'  it  on  anywhere  for  a 
certain  number  of  yetirs  no  matter  how  few.^^  In  the 
fourth  case  the  agreement  was  valid,  e.  flr.,  a  man  could 
agree  not  to  engage  in  the  livery  business  in  Chicago  for 
five  yeara^^ 

§324.     The  Modern  Doctrine. 

The  modern  doctrine  which  the  more  recent  cases 
both  American  and  English  accept,  rejects  the  fixed  rule 
of  the  older  decisions  and  makes  the  validity  of  an  agree- 
ment in  restraint  of  trade  depend  upon  whether  the  re- 
straint is  such  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favor  of  whom  it  is  imposed ;  and 
under  this  doctrine  it  is  only  when  the  restraint  is 
larger  than  the  necessary  protection  of  the  party  calls 
for  without  any  countervailing  benefit,  that  the  agree- 

T^*  ^^^'''  ^"^"^•'  •  ^^^'  ^^»  ^  ^™-  place  within  the  State  was  void.  Wright 
I>«cwO.  V.     Ryder,      «     Cal.      867.        Taylor     v. 

7  Weller  v.  Hersee,  10  Hun.  431.  Blanchard,    18    Allen,   870;  Lawrence  v. 

8  Stewart  V.  Challacombe,  11  111.,  App.  Il**^^'' A^  ^il^>  ^M  ^""*^P  ""'  ^^^^""^^ 
MA  »     r-r-        10  N.    Y.    til.    But   m    Oregon     Steam 

'^.                        r.          CO**-  u     o^    ,^  Navigation    Co.     v.    Winsor,    20     Wall. 

»  Tlmmerman  V.  Dever,  5S  Mich.  34    17  57^  a?ontract  restraining  one  of  the   part- 

W.    w.    Kep.     Z3U,  00  Am.     Kep.      mm.  j^  £,-0^  running  a  steamboat   on   any   of 

1  o Agreements  like  the  following  were  the  waters  of  the  State  of  California  was 
therefore  void :  That  one  would  not  carry  held  valid,  Mr.  Justice  Bradley  saying 
on  the  business  of  a  merchant  for  twenty  that  as  this  country,  though  composed  of  a 
years.  Ward  v.  Byrne,  5  Mees.  &  W.  M8;  number  of  States  is  one  country  in  all 
or  of  an  inn  keeper  for  ten  years,  Mossop  matters  of  trade  and  business,  m  many 
V.  Mason.  18  Grant  (U.  S.),  468;  or  of  the  cases  it  would  be  taking  a  narrow  view  of 
manufacturing  of  d ves  for  thirty  years,  the  subject  to  condemn  as  invalid  a  con- 
Saratoga  Bank  v.  King,  44  N.  Y.  81 ;  or  en-  tract  not  to  carry  on  a  particular  business, 
gage  in  the  dry  goods  business  for  five  within  a  particular  State.  Later  cases  fol- 
years,  Wiley  v.  ^umgardner,  97  Ind.  66,  low  this  rule:  Beal  v.Chase,  81  Mich.  490; 
40  Am.  Rep.  4X7.  Diamond  Metal.  Co.  v.  Roeber,  106   N.  Y. 

State    V.    Countr  y ? .  478. 18  N.  E.  Rep.  419:  Herreshoff  v.  Bouti  • 

In  the  earlier   American  cases  an   agree-  neau,  17  R.  I.  8, 19  Ail.  Rep.  718. 

ment  wherein  one  of  the  parties  promised  1  iHanscn  v.  Gavin,  163  111.877,  44  N.  E. 

not  to  carry  on  a  specified  business  at  any  ^^p.  786. 
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ment  is  void.^    The  doctrine  is  summed  up  in  an  Eng- 
lish ease  in  these  words : 

"All  cases,  when  they  come  to  be  examined,  seem  to  establish 
this  principle;  that  all  restraints  upon  trade  are  bad,  as  being  in 
violation  of  public  policy,  unless  they  are  natural,  and  not  unrea- 
sonable for  the  protection  of  the  parties  in  dealing  legally  with 
some  subject-matter  of  contract.  The  principle  is  this:  Public 
policy  requires  that  every  man  shall  be  at  liberty  to  work  for  him- 
self, and  shall  not  be  at  liberty  to  deprive  himself  or  the  state  of 
his  labor,  skill,  or  talent  by  any  contract  that  he  enters  into.  On 
the  other  hand,  public  policy  requires  that  when  a  man  has  by 
skill,  or  by  any  other  means,  obtained  something  which  he  wants 
to  sell,  he  should  be  at  lioerty  to  sell  it  in  the  most  advantageous 
market;  and,  in  order  to  enable  him  to  sell  it  advantageously  in  the 
market,  it  is  necessary  that  he  should  be  able  to  preclude  himself 
from  entering  into  competition  with  the  purchaser.  In  such  a  case 
the  same  public  policy  that  enables  him  to  do  that  does  not  restrain 
him  from  alienating  that  which  he  wants  to  alienate,  and  there- 
fore enables  him  to  enter  into  any  stipulation,  however  restrictive 
it  is,  provided  that  restriction,  in  the  Judgment  of  the  court,  is  not 
unreasonable,  having  regard  to  the  subject-matter  of  the  contract'" 

Therefore  under  this  rule  a  professional  man  or  per- 
son engaged  in  legitimate  business,*  on  selling  his  good- 
will may  bind  himself  not  to  resume  practice  or  busi- 
ness within  what  is  under  the  circumstances  reasonable 
under  all  the  circumstances  of  the  case,  for  the  protec- 
tion of  the  purchaser.* 

§325.     Other  Cases  of  Lawful  Restraint. 

The  rule  of  public  policy  forbidding  agreements  in  re- 
straint of  trade  does  not  apply  to  the  sale  of  a  patent 

1  U.  S.  Chemical  Co.  v.  Prov.  Chem-  3  Where  a  person  agreed  not  to  carry  on 
ical  Co.,  64  Fed.  Rep.  949:  Roussillon  v.  the  liquor  business  the  contract  was  held 
Roussilon,  14  Ch.  Div.  861;  Maxim-Nor-  valid  on  the  fpround  that  this  business  was 
denfeldi  Gun  Co.  v.  Nordenfeldt,  1  Ch.  680  not  a  trade  to  be  encouraged.  Harrison  v. 
(1893)  App.  Gas.  535  (1894);  Beal  v.  Chase,  Lockhart,35  Ind.  US.  But  an  agreement 
31  Mich.  490;  Oregon  Steam  Nav.  is  not  illegal  because  it  concerns  the  car- 
Co.  V.  Windsor,  90  Wall.  67;  Dia-  rying  on  of  the  liquor  trade.  Mitchell  v. 
mond  Metal  Co.  v.  Roeber.  106  N.  Branham,  79S.  W.  Rep.  789  (Mo.) 
Y.478,  60  Am  Rep.  465:  Wood  V.White-  4  McKinnon  Pen  Co.  v.  Founuin  Ink 
Sf^'r^,''°'"^^o^-  u\^i  n  ^i^/hi^S"  Co.,  48N.Y.(S.C.)44«;SM.&W.273;Mc. 
357:  Talcott  v.Brackett,  6  Brad  (111.)  60:  OuJ-gs  App<»l,  68  Pa.  St.  51;  Hubbard  v. 
Hubbard  v.  Miller,  27  Mich.  15,  15  Am.  Miller,  27  Mich.,  15;  Rakestraw  v.  Lanier, 

J^P;^^^=  ^^i?]^^  ^'  ^U^^^^l'  Jln^^""*-       »M  Ga.,  188,  30  S.  E.  Rep.  786. 
162;  Craft  v.  McConoughy,  79  III.  850.  *^ 

2  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
Eq.    845. 
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right,  as  this  is  a  monopoly  authorized  by  the  govern- 
ment itself  for  the  encouragement  of  invention/  and 
therefore  the  patentee,  having  the  sole  legal  authority  to 
make  and  sell  the  invention,  may  restrict  its  use  in  re- 
spect of  territory,  time,  business,  or  purposes  as  he 
shall  deem  flt^  and  the  same  principle  applies  to  trade- 
marks.^ So  on  the  sale  of  a  secret  process  of  manufac- 
ture of  an  article,  which  it  is  agreed  shall  be  communi- 
cated for  the  exclusive  benefit  of  the  buyer,  it  becomes 
a  reasonable  and  necessary  stipulation  that  the  seller 
shall  not  communicate  the  secret  to  any  one,  or  carry  on 
the  manufacture  in  the  future.^ 

Where  a  contract  is  made  for  the  employment  of  a  per- 
son in  a  certain  trade  or  business,  it  may  be  accom- 
panied with  an  absolute  and  unlimited  restraint  against 
his  carrying  on  the  same  trade  or  business  for  another 
person,  or  in  any  other  way,  during  the  employment  or " 
for  a  reasonable  time  after  the  term  of  service  has 
elapsed  f  as  where  A  agrees  to  write  plays  for  B's  thea- 
ter and  for  no  other,^  or  to  w^ite  for  C's  magazine  and 
for  no  other  J  Where  the  employment  is  for  life,  the  re- 
straint may  be  for  life.^  And  a  partner  may  bind  him- 
self absolutely  not  to  compete  with  the  firm  during  the 
partnership.®  , 


1  Stearns  v.  Barrett.   1  Pick.  448,  11   Am.  Alcock  v.  Giberton,  5  Ducr,  76:  Brewer  v. 

Dec.    223;  Brewer  v.   Lamar,  59  Ga.  766,  Lamar,  69  Ga.,  C56,  47  Am.  Rep.  766,  Fow- 

47  Am.  Rep.  776;  Billings  v.  Ames,  32  Mo..  ler  v.  Park,  131  U.S.  88;  Yodc  v. Gross,  127 

266.  N.  V.  480,  28  N.  E.  Rep.  469. 

*  Morse,  etc.,   Mac.   Co.  v.   Mortc,  103  spiltington  v.   Scott,  16  M.  &  W.  657; 

Mass.,  78.    Mackinnon  Pen    Co.  v.  Foun-  Middleton    v.   Brown,  47  L.    J.   Ch.    411; 

Uin  Ink  Co..  42  N.  Y.  (S.  C),  442;  Dorsey  Sternberg  v.  O'Brien,  22  Atl.   Rep.  (N.  J.) 

Rake  Co.  v. Bradley  Manufacturing  Co.,  12  848. 

5^'^*^^^o*?'D,^J'JT^^'Ju''    Parkhurst,    18  eMorrU  v.  Coleman.  18  Ves.  438. 

How.,  289, 1  Blatchf.y  488.  -c./»      ^        nor       /xt   e  \  o^o 

,  _,*               -             an.  r-        ^ma    m^m.  'Stiff  V.  Cassell,  2  Jur.  (N.  S.)  348. 

3  Brewer  v.  Lamar,  69  Ga.,  656,  47  Am.  .„,  „.        _       '     .,      '          '  „^    ., 

Reo   7ge                      »              .        .  sWallis  v.  Day,  2  Mees.  &  W.  278:  Mor- 

}V    \Z     f^y.un            T           *    T     r.   A  ris  V.  Colcman,  18  Ves.  488;  Stiff  V.  Cassel, 

« Leather  Cloth  Co.  v.  Lorsont,   L.  R.  9  o  Tur  rN  9  \  Hi« 

(Eq.)  345;  Bryson  V.  Whitehead,  1   Sim.  &  -«  jur.  ^xx.  o.,  o»o. 

St/74:  Jarvis  V.  Peck,  10  Paige,  118:  Vick-  ^^  ,*^i"'"J?"  \  Parkhurst,  18   How.  289; 

ery  v.  Welch.  19  Pick.    523;  Peabody  v.  Dolph  v.  Troy  Laundry  Co,  28  Fed.  Rep. 

Norfolk,  98  Mass..  462,  96  Am.  Dec.  661;  **>3- 
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§  326  THE  LEGALITY  OF  THE  AGREEMENT.  [PART  I. 

And  an  agreement  that  one  person  will  trade  only 
with  another  is  valid  ;^^  as  where  a  physician  agreed,  on 
selling  his  drug  store,  to  send  all  his  prescriptions  to  be 
filled  by  one  druggist  ;^^  where  A  contracted  to  furuish 
B  with  sewing  machines  at  a  discount,  and  upon  credit, 
provided  that  B  would  deal  exclusively  with  him  ;^^ 
where  a  dentist  agreed  to  purchase  artificial  teeth  of  a 
manufacturer  on  condition  that  the  latter  would  not 
sell  such  teeth  to  any  person  in  the  town  where  the 
dentist  resided  ;^^  where  a  hotel-keeper  contracted  to  buy 
no  ice  for  his  hotel  except  of  a  certain  ice  company  ;^^ 
where  A  leased  part  of  a  warehouse  for  a  certain  term 
to  B  for  the  storage  of  wheat,  agreeing  that  during  the 
term  he  would  not  purchase,  store  or  handle  any  wheat 
in  the  town  except  under  the  direction  of  B.^*^ 

§326.     Combinations  Among  Workmen. 

Every  man  has  a  right  to  work  for  whom  he  pleases 
and  on  what  terms  he  pleases.  He  may  refuse  to  deal 
with  a  particular  man  or  class  of  men.  It  is  p^fectly 
l^al  for  any  number  of  persons  without  any  unlawful 
object  in  view  to  agree  that  they  will  not  work  for  or 
deal  with  certain  persons  or  under  a  fixed  price  or 
without  certain  conditions.^  The  test  is  the  legality 
of  the  intent.  Thus  a  combination  of  workmen  for  the 
purpose  of  obtaining  reasonable  prices  for  their  labor 

loLiffhtner   v.    Menzel,   35    Gal..   452;  i Care w  v.  Rutherford,  100  Mass.  1,8  Am. 

Schwalfn  v.  Holmes,  49  Cal.,  655:  Long  v.  Rep.  287:  Walker  v.  Cronin.  107  Mass.  566; 

Tovrle,  42  Mo.  545.  97  Am.  Dec.  886:  Palmer  Boston  Glass  Co.  v.  Binney,  4  Pick.,  4S5: 

V.  Stebbins,  8  Pick.  188,  15  Am.  Dec.  204;  Bowen  v.  Matheson,  14  AUen,  499.    This 

Brown  v.  Rounsavell,  78  III.  589.  subject  lies  more  properly  in  the  criminal 

1 1  Ward  V.  Hogan,  11  Abb.  N.  C.  478.  law-the  law  of  conspiracy.    For  a  learned 

.._               n               11  Ml  r«i    >^  discussion  of  the  law  as  to  conspiracies  to 

1 2Brown  v.  Rounsavell,  78  111.  589.  control  wages  of  workmen,  see  People  v. 

1  aciark  V.  Crosby.  87  Vt.  188.  Fisher,   14  Wend.  9;  and  note  in  98  Am. 

I «Twomey  v.  People's  Ice  Co.,  66  Cal.,  gee-  807;  Com,  v.  Hunt,  4  Met.  111.  38  Am. 

233^  ucc.  d4e. 

1 9  Kellogg  V.  Larkin,  8  Chand.  138. 
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CH.  VII.]         THE  LEGALITY  OF  TJ^E  AGREEMENT.  §  327 

is  not  illegal.^  But  of  a  diflferent  nature  is  a  conspiracy 
to  obtain  money  from  an  employer  by  inducing  his 
workmen  to  leave  him  and  deterring  others  from  work- 
ing for  him ;  and  any  association,  in  short,  designed  to 
coerce  workmen  to  become  members  or  to  dictate  terms 
to  employers  on  which  their  business  shall  be  conducted, 
by  means  of  threats  of  loss,  interference  with  their 
property,  traffic  or  lawful  employment  of  other  persons, 
is,  pro  tanto,  an  illegal  combination.^  An  agreement  be- 
tween a  brewers'  association  and  a  labor  union,  pro- 
viding that  no  employe  of  the  former  should  be.  al- 
lowed to  work  for  more  than  four  weeks  without  becom- 
ing a  member  of  the  latter,  has  been  held  void  as 
against  public  policy.'* 

§  327.    Combinations  Among  Employers  and  Traders. 

Agreements  between  employers  or  traders  whose  ef- 
fect is  to  restrain  the  freedom  of  trade  or  the  free  em- 
ployment of  labor  are  illegal  and  void.^  As  for  exam- 
ple :  An  agreement  between  the  members  of  an  associ- 
ation of  salt  manufacturers  that  no  members  should  sell 
any  salt  during  the  life  of  the  association  except  at 
retail  at  the  factory  and  at  prices  fixed  by  a  committee  f 
an  agreement  between  two  coal-mining  companies  that 
one  would  take  all  the  coal  the  other  should  mine  and 
the  other  should  not  sell  to  any  third  parties;^  an 
agreement  by  several  commercial  firms  by  which  they 
bound  themselves  for  the  term  of  three  months  not  to 

«Sayre  v.  Ben.  Assn.  1  Duv.  148,  86  Am.  v.  Citizens'  Oil  Co.,  72  Pa.  St.  8W;  Arnott 

Dec.  613:  and  tee  Brown  v.  Matheson,  14  v.  Coal  Co.,  08  N.  Y..  &68,  83  Am.  Rep.  190- 

Allen,   603;  Snow  ▼.  Wheeler,  113  Mass,  Wijfgins  Ferry  Co.  v.   R.  R.  Co.,  6  Mo. 

185.  (App.)  847:  Stewart  V.  R.  R.  Co.,  88  N.J. 

301d  Dominion  S.  S.  Co.  ▼.  McKenna,  (f-)  ^OftjPeople  y.  Milk  Exchange,  39  N.  B. 

30  Fed.  Rep.  48.  R«P-  1<»2  (N.  Y.) 

♦Curran  v.  Galen,  48  N.  E.  Rep.  297  (N.  «  «Cent.  Ohio  Salt  Co.  v.  Guthrie.  86  Ohio 

Y.)  K  V  St.  868. 

iHookerv.  Vandewater,  4  Denio,  849,  47        ,  '^'"^".'^Coal  Co.,  68  N.  Y.,  668,  28 
Am.  Dec.  258;  Morris  Run  Coal  Co.  v.  Bar-        -^°»-  R«Pi  IW. 
clay,  68  Pa.  St.  178,  8  Am.  Rep.  159:  Kurtz 
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sell  any  India  cotton  bagging,  except  with  the  consent 
of  the  majority  of  them;*  an  agreement  between  the 
grain  dealers  of  a  town  which  purported  to  be  a  con- 
tract of  partnership  for  the  purpose  of  dealing  in  grain, 
but  the  real  object  of  which  was  to  form  a  secret  com- 
bination to  control  the  grain  trade  and  suppress  com- 
petition;** an  agreement  between  members  of  a  sten- 
ographers' association  that  they  would  work  only  at 
certain  fixed  rates,  except  in  competition  with  persons 
not  members  of  the  association.® 

§328.     Where  Public  Interests  Affected. 

In  many  of  the  modern  instances  of  unlawful  com- 
binations, the  reasonableness  of  the  restraint  as  be- 
tween the  parties  is  not  the  only  thing  to  be  looked  to. 
Wherever  the  party  is  exercising  a  public  franchise  or 
is  engaged  in  a  business  imposed  with  a  public  trust, 
the  question  is  not  whether  the  agreement  is  fair  and 
reasonable  as  between  the  parties,  but  whether  the  pub- 
lic interests  are  in  any  wise  injuriously  affected.  This 
is  the  case  where  railroad  companies  or  gas  companies 
or  other  quasi-public  corporations  are  the  contracting 
parties.^ 

On  this  ground  agreements  made  by  common  carriers 
of  goods  and  passengers,  by  telegraph  companies  and 
innkeepers  exempting  them  from  liability  for  losses 
caused  by  their  default  or  negligence  are  in  nearly  all 
of  the  States  declared  to  be  void.^ 


«India  Assn.  v.  Kock.  14  La  Ann.,  166.  v.  R.  Co.,  41  La.  Ann.,  970,  6  South.   Rep. 

sCraft  V.  McConoughy,  79  III.,  846,28  gJJ:  £r""l ^T^f^'.^^^aP?-;^-  ^-  ^«>"1^*^*» 

Am  Ren  171  .  817:  Wcst.  Union  Tcl.  Co.  V.  Am.  Tcl.  Co., 

TxM  ji         »»   o^r-     »    T     T   am  ^5  Ga.,  160,  88  Am.   Rep.  781;  West  Va. 

6Moore  v.  Bennett,  84  Cent.  L.  J.  804.  Trans.  Co.  v.  Ohio  Pipe  Line  to.,  22  W. 

iQwynn  v.  Citizens  Tel.  Co.,  48  S.  E.  Va.,  600,  46  Am.  Rep.  527. 

?'&i.to!^»'i' s.'°^?  rV^ik  'l'=R^  ca        '^''  '"'"»"  »*"• »  «• »"« *«•  «»• 
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CH.  VII.]      THE  LEGALITY  OF  THE  AGREEMENT.  §  32^ 

§329.     Agreements    Affecting  Duties   Towards    Third 

Persons. 

It  has  been  suggested^  that  agreements  which  tend 
to  discourage  moral  duties  towards  third  persons  are 
void  as  against  public  policy,  as  for  example  a  covenant 
by  a  landowner  to  let  all  his  cultivated  land  lie  waste, 
or  a  clause  in  a  charter  party  prohibiting  deviation 
even  to  save  life.  A  promise  of  money  to  a  private  cit- 
izen if  he  will  abandon  a  proceeding  he  had  begun  to 
establish  a  public  highway  is  void.*  So  is  a  bond  given 
to  a  sheriff  to  indemnify  him  for  omitting  to  do  his 
duty,*  or  to  a  trustee  to  indemnify  him  for  a  contem- 
plated breach  of  trust.* 

An  illustration  of  agreements  invalid  because  they 
tend  towards  the  omission  of  a  l^al  duty  towards  ilidi- 
viduals  is  found  in  those  by  which  a  father  deprives 
himself  of  the  right  to  the  custody  of  his  children.**  An 
agreement  by  which  a  father  surrenders  custody  of  his 
child  may  be  revoked  by  him  at  any  time,  and  if  the 
party  to  whom  it  has  been  transferred  refuses  to  deliver 
the  child  he  may  obtain  possession  by  habeas  corpus,® 
unless  in  the  opinion  of  the  court,  it  would  be  greatly  to 
the  benefit  of  the  child,  on  account  of  the  character,  or 
means  of  support  of  the  father,  that  it  should  remain 
in  the  custody  of  the  person  to  whom  he  committed  it.^ 
The  principle  running  through  all  the  cases  is  that  the 
custody  of  children  cannot  be  made  a  mere  matter  of 
bargain,  and  that  the  parent : 

1  Pollock    Contr.,  306,  citing  Cockburn,  State  v.  Baldwin.  5  N.  J.  (Eq.)  454,  45  Am. 

C.  J  ,  in  6  C.  P.  D.  806.  Dec.  399;  Brooke^.  LoRan.  112  Ind.,  183,  2 

« Jacob  V.  Tobiason,  65  Iowa,  245.  Am.  St.  Rep.  177:   Husscy  v.  Whiting.  145 

^       ijooewn  Ind.  680,  44  N.  E.  Rep.  639;  Sutc  V.  Libbcy, 

'Hampton  v.  Crawford,  38  S.  W.  Rep.,  44  >^  h.  821,  82  Am.  Dec.  fcs. 

*^iw°'^*     ^  ..       ««xT  xr  /c        ^.ft«,  TVerserv.  Ford,  37  Ark.,  27;  Drum  v. 

*Moss  V.  Cohen,  88  N.  Y.  (Supp.)  1078.  Keen,  47  Iowa.  486:  State  v.  Barrett.  46  N. 

sSee  Lawson  Rights,  Rem.  &  Pr.,  §  816,  H.  16;  Bentley  v.  Terry,  69  Ga..  666,  27  Am. 

Re  Scarritt.  78  Mo.,  565,  48  Am.  Rep.,  768.  Rep.  397;  Enders  v.  Enders,  164  Pa.  St.. 

•  Regina  v.  Smith,  16  Eng.  L.  &  Eq  ,  221;  266,  80  Atl.  Rep.  129. 
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§  330     THE  LEGALITY  OF  THE  AGREEMENT.     [PART  I. 

"Cannot  bind  himself  conclusively  by  contract  to  exercise  in  all 
events  in  a  particular  way  rights  which  the  law  gives  him  for  the 
benefit  of  his  children  and  not  for  his  own/** 

An  agreement  by  a  servant  with  his  master  to  waive 
all  damages  for  injuries  resulting  from  the  n^ligence 
of  the  latter  is  void  as  against  public  policy.®  For,  as 
in  the  case  of  the  carrier  of  passengers,  the  law  will  not 
permit  ^  agreement  whose  tendency  (by  removing 
one  of  the  restraints  against  negligence  and  w^ant  of 
care,  viz. :  the  liability  to  pay  damages  in  a  court  of 
law),  is  to  render  a  person  or  corporation  less  careful  of 
the  safety   of  individuals  or  of  the  public. 

(d) 

EFFECT  OP  ILLEGALITY. 

§330.     Illegal  Agreement  Void, 

An  illegal  agreement  being  void  can  give  no  rights 
to  the  parties  to  it — neither  a  court  of  law  nor  equity 
will  aid  either  of  them  but  will,  as  it  is  often  said,  leave 
them  where  it  finds  them.^  The  reason  is  thus  stated 
in  an  early  case: 

"The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth 
of  the  defendant.  It  is  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed;  but  it  is  founded  in  general  principles  of  pol- 
icy, which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
Justice,  as  between  him  and  the  plaintiff,  by  accident,  if  I  may  so 

8 Andrews  V.  Salt,  L.  R.  8  Ch.  6«2.  998;  Sprtefffield  Ins.  Co.  v.  Hull.  51  Ohio 

•Cook  V.  R.  R.  Co.,  72    Ga.  48;  Kansas  ft.  270,  8^J{.  E^1116:  Branhainv.  SialUngs, 

Pacific  R.  Co.  V.  Peaicy,  29  Kan.  169,  44  «  ^""J^J^^'J^ Ari^\,^^^^^''  w 'pII' 

Am.  Rep.  680;  Lake  SW  etc.,  R.  Co.,  io'^J^f/S^^RJi^^.^J?' J®.^'  ?•  Ji^- 

V.  Spangler,  44  Ohio  St.  4n.  8  N.  E.  Rep,,  ^^J  Smith  v.  Bean.  15  N.  H.  677^  Gunder- 

467;BlaSton  v.  Dodd,  109  Mo.  64. 18  S.  W,  S>°  v.  Richardson,  66  Iowa,   86,   41  Am. 

Rep.  1149;  Tarbell  v.  R.  Co.,  73  Vt.  847,  51  5»*^  a:/*^*"®"*^:  S^'P*"'*^'  J*     ••     o 

Atr  R«»n  A  *  62, 36  Atl.  Rep.,  554;  Ream  v.  Sauvin,  2 

All.  Kcp.  ^-  «       «  Kan.  App..  88,  48  Pac  Rep.  982- Story,  v. 

9i'"*\-^'i!°***S*°*^-J^J?'^'^*P-  Finklestein,46  Neb.    677,  65  N.  W.  Rep., 

308  (Mont.).  citing9  Cyc.  54j;  Gennertv.  195.  McDermott  v.  Sedgwick,  140  Mo.  172, 

Wuestner,  88  N  J.   (Eq.),  81  Atl.  Rep.  609;  89  S.  W  Reo.  778 
Chicago  &  R.  Co.  v.  R.  Co.,  61  Fed.  Rep..  ^   '    ' 

378 


Digitized  by  VjOOQIC 


•CH.  VII.]         THE  LEGALITY  OF  THE  AGREEMENT.  §  332 

say.  The  principle  of  public  policy  is  this:  ex  dolo  malo  non  oritur 
actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  an  illegal  act.  If,  from  the  plaintiff's 
own  stating  or  otherwise,  the  cause  of  action  appears  to  arise  ex 
turpi  causa,  or  the  transgression  of  a  positive  law,  there  the  court 
says  he  has  no  right  to  be  assisted/'' 

An  agreement  in  which  no  illegality  appears,  and  of 
which  neither  the  consideration  nor  the  promise  in  it- 
self imports  any  illegality,  may,  nevertheless,  be  made 
for  an  illegal  purpose,  and  the  agreement,  though  un- 
objectionable in  its  terms,  may  then  be  rendered  void  by 
the  illegality  of  the  purpose  for  which  it  is  made.  And 
for  the  proving  of  the  real  purpose  oral  evidence  is 
always  admissible,  even  though  the  contract  be  under 
seal.^ 

§331.     Exceptions. 

The  exceptions  which  we  have  seen^  to  the  rule  that 
money  paid  or  property  delivered  under  an  illegal 
agreement  cannot  be  recovered  back  apply  likewise  to 
the  action  to  enforce  the  agreement — where  the  parties 
are  not  in  pari  delicto,  where  the  law  was  in- 
tended for  the  special  protection  of  the  party  seeking 
relief,  and  where  the  illegal  purpose  has  not  been  con- 
summated. 

§332.     Circumstances  Affecting  Question  of  Illegality. 

The  effect  of  illegality  upon  the  validity  of  the  agree- 
ment in  which  the  illegality  appears  may  vary  according 
to  circumstances.     For : 

(a)  The  ill^ality  may  aflfect  the  whole,  or  only  k 
part  of  the  agreement,  and  the  legal  and  illegal  parts 
may  or  may  not  be  capable  of  separation. 

>Holman  v.  Johnson,  1  Corp.  841.  lAnte,  chap.  II. 

sSee  Post.  chap.  X. 
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(b)  The  direct  object  of  the  agreement  may  be  the 
doing  of  an  illegal  act,  or  the  direct  object  may  be  in- 
nocent though  designed  to  further  an  ill^al  purpose. 

(c)  The  parties  may  both  be  ignorant,  or  both  be 
aware  of  the  illegality  which  remotely  or  directly  af- 
fects the  transaction ;  or  one  may  be  innocent  of  the 
objects  intended  by  the  other. 

(d)  The  agreement  may  be  legal  where  it  was  made 
and  ill^al  where  it  is  to  be  performed,  or  vice  versa,  or 
it  may  be  legal  or  illegal  as  the  case  may  be  in  the 
jurisdiction  where  it  is  sought  to  be  enforced. 

(e)  The  law  may  have  been  changed  between  the 
time  of  its  making  and  the  time  of  its  performance  or  en- 
forcement. 

§333.     Consideration  or  Promise  Wholly  Illegal. 

If  the  whole  consideration  or  the  whole  promise  is 
illegal  the  agreement  is  void ;  if  it  is  executed  the  courts 
will  not  interfere,  while  if  the  contract  is  executory  they 
will  lend  no  aid  to  either  party  to  enforce  it.^ 

§334.     Consideration  Legal  hut  Promise  Partly  Illegal, 

A  lawful  promise  made  for  a  lawful  consideration  is 
not  invalid  simply  by  reason  of  an  unlawful  promise 
being  made  at  the  same  time  for  the  same  considera- 
tion :^ 

"If  some  of  the  covenants  of  an  Indenture  or  of  the  conditions 
indorsed  upon  a  bond  are  against  law,  and  some  good  and  lawful,  in 
this  case  the  covenants  or  conditions  which  are  against  law  are  void 
ah  initio  and  the  others  stand  good."* 

iAnte«§380.  S5  Ark.  350.  00  Am.  Dec.  296:  Fishell  v. 

1  Presbcry  v.  Fisher,  18  Mo.  50:  Lcavitt  ^^V'-  ^  ^'  I'    tf-^'  *'  V  ^"-  ?^-  ^• 

V.  Palmer,  3  N.  Y.  19:  Ohio  v.  Board  of  A  distinction  has  been  made  in  a  few  cases 

Education,  .35  Ohio  St.  619;  Penn.   Co.  v.  between  what  le  malum  prohibitum  and 

Wentz,  87  Ohio  St.  383;  Stewart  v.  Lehiirh  malum  m  se,  under  which  It  is  held  that 

Valley  R.  Co.,  88  N.  J.  (L.)  620;  Erie  R.  Co.  anX  stipulation  to  perform  an  immoral  act 

V.  Union  etc..  Co.  35  N.J.  (L.)  240:  United  ^T?"  J«'»^«'  \i«.    c^"?^*?'    L^^**    m  toto. 

States  V.    Bradley,    10    Pet.  360;   United  Bierbauer  v.  Wirth,  10  Biss,  60. 
States  V.  Mora.  07  U.  S.  422;  Loomis  v.  «  Pigot's  Case,  Coke  Rep.  26. 

Newhall,  15  Pick.  160;  Hanauer  v.   Gray, 
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Thus  where  the  contract  was  that  A  would  not  engage 
in  the  manufacture  of  matches  "in  the  city  of  St.  Louis 
or  at  any  other  place,'^  it  was  held  that  though  the 
covenant  not  to  manufacture  any  where  was  void,  yet 
the  covenant  not  to  manufacture  in  St.  Louis  being  l^al 
would  be  binding.* 

In  the  early  history  of  the  common  law  the  judges, 
fearing  that  statutes  might  be  eluded,  laid  it  down  that 
a  "statute  is  like  a  tyrant,  where  he  comes  he  makes  all 
void,  but  the  common  law  is  like  a  nursing  father, 
making  only  void  that  part  where  the  fault  is  and  pre- 
serves the  rest."*  This  distinction  is,  however,  not  now 
regarded,*  and  if  part  of  an  agreement  is  contrary  to 
statute,  this  does  not  avoid  or  annul  other  parts  which 
are  separable  from  the  bad  part,  and  not  founded  upon 
it,  unless  the  statute  expressly  or  by  necessary 
implication  declares  the  whole  void.® 

§335.     Consideration  Partly  Illegal. 

If  any  part  of  a  single  consideration  for  one  or  more 
promises  is  ill^al  or  if  there  are  several  considerations 
for  one  promise,  some  of  which  are  legal  and  some  ille- 
gal, the  promise  is  void,  for  it  is  impossible  to  say 
whether  the  legal  or  illegal  portion  of  the  consideration 
most  aflfected  the  mind  of  the  promisor  and  induced  his 
promise.^     This  rule  does  not  extend  to  a  consideration 

3Petlz  V.  Echoic,  «2  Mo.  171;  Smith's  ctts  v.  Harvey,  106  Ind.  564.  6  N.  E.  Rep. 

Appeal,  113  Pa.  St.  679.  826;  Meguire  v.  Corwine,  101   U.  S.  108; 

4  Pollock  on  Contr.  821,  Anson  Contr.  f  c;^^  v.    Petit,  ^  Ala.  288;   Chandler  v. 

fiv)  Johnson,  89  Ga.  86;  McQuade  v.  Rosecrans, 

.  IT  e       o     ^,       iAo  .  o^o    u     ^  8«  Ohio  St.  442:  Wisner  v.   Bard  well,  88 

u    ^  l-  7'?^^^^^^'  ^^  ^2.'  ^?'  "^A  o  J-  Mich.  278;  Sumner  v.  Summers,  54  Mo.  840; 

Hays,  26  Ind.  81;  State  v.  Findlcy,  10  Ohio  pilson  v.  blmes,  6  Pa.  St.  488,  47  Am.  Dec. 

61;  Pickering  v.  R.  Co.,  L.   R.  3  C.  P.  860.  422.  SanU  Clara  Valley  Co.  v.  Hayes,  76 

«Rand  V.  Mather,    11   Cush.   1,69  Am.  Cal.  387,  18  Pac.  Rep.891;  Foley  v.  Spier, 

Dec.  131.  100  N.  Y.  668,  8  N.   E.  Rep.  477:  Case  v. 

iHaynes  v.  Rudd,  102  N.  Y.  378,  7  N.  Smith,  107  Mich.  417,  «»  N.  W.  ftep.  279; 

E.  Rep.  887,  66  Am.   Rep.  816;  Perkins  v.  J^^^amara  v.  Gargett,  68  Mich.  4W.  36  NL 

Cummlngs,   2   Gray    288:    Henderson    v.  W- RjPp- ^Jt ^4^ o"*'  ^o.  ^- J"n»"fir8'  89 

.Palmer,  71  111.  679, 22  Am.  Rep.  117;  Rick-  Tex.  618, 35  S.  W.  Rep.  1068. 
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which  is  merely  void  but  not  illegal,  for  where  the  con- 
sideration in  a  contract  consists  of  several  matters  and 
is  partly  void,  if  any  valid  consideration  remains,  it  is, 
in  general,  sufficient  to  support  the  promise;  as  where 
part  of  the  stated  consideration  is  impossible  or  unin- 
telligible, or  immaterial,  it  may  be  rejected,  and  the 
promise  supported  by  that  which  is  valid.^ 

In  a  leading  case^  A  sued  B  for  three  months'  wages. 
It  appeared  that  A  had  been  employed  by  B  who  kept 
a  billiard  room  to  do  work  for  him  in  the  room  and  bar, 
and  A  showed  that  he  had  opened  the  place,  made  the 
fires,  took  care  of  the  tables  and  waited  on  customers 
at  the  bar.  It  appeared  also  that  the  sale  of  liquors  in 
the  place  was  illegal.  The  court  held  that  A  could 
recover  nothing,  saying : 

"There  is  room  for  but  one  conclusion,  namely,  that  the  agree- 
ment was  that  the  plaintiff,  at  the  defendants'  request,  should  per- 
form all  the  services  which  he  did  in  fact  perform,  and  that  the  de- 
fendants, in  consideration  of  the  promise  to  perform  (and  the  per- 
formance of)  all  those  services,  the  illegal  as  well  as  the  legal, 
should  pay  the  plaintiff  the  reasonable  worth  of  the  entire  services. 
In  other  words,  the  plaintiff  made  an  entire  promise  to  perform 
both  classes  of  services;  this  entire  promise  (and  the  performance 
thereof)  formed  an  entire  consideration  for  the  defendants'  promise- 
to  pay;  and  a  part  of  this  indivisible  consideration  was  illegal.  .  . 
If  the  plaintiff  had  performed  a  class  of  Efervlces  for  each  of  which 
it  is  customary  to  pay  a  separate  price,  the  nature  of  the  various  ser- 
vices so  performed  might  afford  ground  for  the  conclusion  that  the 
parties  contemplated  a  separate  payment  for  each  service  rendered. 
But  it  is  not  contended  that  it  is  customary  to  pay  saloon-tenders 
separate  prices  for  sweeping,  for  building  fires,  for  acting  as  billiard 
markers,  and  for  selling  liquor." 

The  same  conclusion  was  reached  in  two  recent  cases 
in  one  where  the  plaintiff  was  employed  to  manage  the 
advertisements  of  the  daily,  weekly,  and  Sunday  editiona 

sSbackwell  v.  Rosier,  2  Bioir,  (N.C.)  S46;  »  Bixby  v.  Moor,  51  N.  H.  402. 

Jarvisv.  Peck.l  Hoflf,  Ch.  4%;  Cobb  v. 
Cowdery,    40  Vt.   25,   94  Am.  Dec.   370. 
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of  a  newspaper,  and  it  was  held  that  the  contract  being 
void  as  to  the  Sunday  edition,  the  illegality  tainted  the 
whole  and  he  could  not  recover  anything  for  his  services 
on  the  weekly  or  daily  edition;^  in  the  other  where  a 
person  agreed  to  give  seven  public  concerts  for  a  certain 
sum,  six  on  week  days  and  one  on  Sunday  afternoon, 
when  Sunday  concerts  were  prohibited  by  statute,  it 
was  held  that  there  could  be  no  recovery  at  all  on  the 
agreement.*^ 

Thus  while,  as  we  have  seen,  where  A  promised  in 
consideration  of  B's  paying  him  a  certain  sum  of  money 
that  he  Avould  never  manufacture  matches  in  St.  Louis 
or  elsewhere,  though  the  promise  to  manufacture  no- 
where was  void,  yet  the  promise  not  to  manufacture  in 
St.  Louis  was  valid  and  would  be  enforced ;  yet  had  B 
been  the  plaintiff  and  had  sued  A  for  the  money  he 
could  have  recovered  nothing.®  Like  the  case  of  the 
statute  of  frauds  where  if  the  defendant  in  the  action  has 
signed  the  memorandum,  the  agreement  is  enforcible 
even  though  had  the  defendant  been  the  plaintiff  he 
could  not  have  recovered  on  the  agreement,  the  question 
depends  on  who  is  the  plaintiflf — for  if  the  promise  sued 
on  is  valid,  it  may  be  enforced  even  although  another 
void  promise  was  made  on  the  same  legal  consideration 
while  if  the  consideration  is  partly  illegal  the  promise 
is  altogether  void. 

§336.     Promises  and  Considerations  Severable. 

Where  there  are  several  promises  based  on  several 
considerations,  the  fact  that  one  or  more  of  these  con- 
siderations is  ill^al  will  not  avoid  all  the  promises,  if 

«  Handy  t.  St.  Paul  Globe  Co.,  41  Minn.  s  Stewart  v.  Thayer,  168  Maat.  519,  4T 

188,  48  N.  W.  Rep.  872.  N.  E.  Rep.  420. 

e  Bishop  y.  Palmer,  146   Mass.  467. 
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those  which  were  made  upon  legal  considerations  are 
severable  from  the  others.^ 

Thus  if  A  buys  from  a  druggist  a  brush  for  |1,  a 
bottle  of  perfume  for  |2,  and  a  quart  of  whisky  for  |1, 
and  the  sale  of  the  whiskey  was  illegal,  the  druggist 
could  still  recover  the  |3  for  the  other  articles^ — ^though 
if  A's  promise  had  been  to  pay  |6  for  the  three  articles 
he  could  recover  nothing.  Therefore  where  a  note  is 
given  in  payBdent  of  an  account,  some  of  the  items  of 
which  are  legal  and  some  illegal,  the  note  itself  is  en- 
tirely void,  and  the  holder  cannot  recover  on  the  note 
even  to  the  extent  of  the  lawful  items.* 

§337.     The  Unlcuwful  Intention. 

Where  the  direct  object  of  the  parties  is  to  do  an 
illegal  act  the  agreement  is  void,  and  it  does  not  matter 
whether  or  not  they  knew  that  the  object  was  illegal, 
for  ignorance  of  the  law  excuses  no  one.^  And  where 
the  object  or  consideration  is  not  illegal,  but  the  ille- 
gality consists  in  the  intention  of  one  or  both  of  the 
parties  to  further  an  illegal  purpose,  then  if  this  unlaw- 
ful intention  is  at  the  time  common  to  both  parties  the 
agreement  is  void.^ 

"Where  a  contract  is  to  do  a  thing  which  cannot  be  performed 
without  a  violation  of  the  law  it  is  void,  whether  the  parties  knew 
the  law  or  not.  But  in  order  to  avoid  a  contract  which  can  be  le- 
gally performed,  on  the  ground  that  there  was  an  intention  to  per- 
form it  in  an  illegal  manner,  it  is  necessary  to  show  that  there  was 
the  wicked  intention  to  break  the  law;  and,  if  this  be  so,  the  knowl- 
edge of  what  the  law  is  becomes  of  great  importance."* 

1  Shackwell  v.  Rosier,  2  Bing.  (N.  C.)  66  Ala.  588-  The  contrary  was  decided  in 
684:  Jarvis  v.  Peck,  1  Hoflf.  Ch.  479;  Cobb  Shaw  v.  Carpenter,  54  Vt.  166,  and  Hynds 
V.  Cowdery,  40  Vt.  26,  94  Am.   Dec.  870;       v.  Hays,  26  Ind.  81. 

Robinson  v.  Green,  SMetc.  169;  Carleton  i  Pollock  Contr.  332;  Anson  Contr.  192, 

y^  T^?°??'  ^^^>w,";»^'  J*^^"  \aF'^^^*  Favor  V.  Philbrick,  7  ^.  H.  896;  Stewart 

17  Ind.  (App.)  107,  46  N.  E.  Rep.  480.  v.  Theyer,  168,  Mass.  619,  49  N.  E.  Rep. 

2  Boyd  V.  Eaton,  44  Me.  61,  69  Am.  Dec.  426. 

83;  Carleton  v.  Woods,  28  N.  H.  290.  a  Post,  f  888. 

3  Widoc  V.  Webb,  20  OhioSt.  481;  Carle-  3  Waugh  v.  Morris,  L.  R.  8  Q.  B.  202, 
ton  V.  Woods,  28  N.  H.290;  Deling  v.  Sheffield  v.  Balmer,  62  Mo.  474714  Am. 
Chapman,  22  Me.  488;  Cotten  v.  McKenzie,  d^d  480 

67  Miss.  418;  Pacific  Guano  Co.  v.  Mullen,  *^*       * 
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But  where  one  of  two  parties  intends  a  contract,  in- 
nocent in  itself,  to  furth^  an  illegal  purpose,  and  the 
other  enters  into  it  in  ignorance  of  his  intention,  the 
innocent  party  may,  while  the  agreement  is  still  execu- 
tory, avoid  it  at  his  option.*  In  an  English  case,  A 
sued  B  for  breach  of  an  agreement  to  let  him  certain 
rooms.  It  appeared  that  A  intended  to  use  the  rooms 
for  the  purpose  of  delivering  lectures  which  were  un- 
lawful, as  being  blasphemous  within  the  meaning  of  a 
statute.  B  was  not  aware  of  the  use  to  which  A  meant 
to  put  the  rooms  at  the  time  the  agreement  was  made; 
and  he  subsequently  refused  to  allow  him  to  use  them, 
though  he  did  not  at  first  allege  the  character  of  the 
lectures  as  the  ground  of  his  refusal.  It  was  held  that 
he  was  entitled  to  treat  the  agreement  as  void.*^ 

So  where  the  intention  of  one  of  the  parties  is  lawful 
and  the  agreement  is  capable  of  being  executed  in  a 
lawful  manner,  he  is  entitled  to  full  benefits  under  it, 
whatever  may  have  been  the  secret  intention  of  the 
other  party.^ 

"It  must  be  observed,  howeyer,  that  it  would  not  always  be 
enough  to  avoid  a  contract  for  a  sale  of  articles  innocent  of  them- 
selves that  the  party  who  acquired  them,  or  sought  to  acquire  them, 
occasionally  used  them  unlawfully.  In  order  that  this  doctrine 
should  operate  in  avoidance  of  a  contract,  except  where  the  ille- 
gality involves  life,  or  offenses  of  the  higher  grade,  it  must  appear 
that  the  party  acquiring  the  product  intended  to  use  it  unlawfuUy 
when  the  contract  was  made,  or  when  possession  was  sought,  or 
that  he  was  engaged  in  a  general  scheme  involving  iUegality,  or  the 
general  purpose  was  to  use  the  product  in  a  deceptive  and  fraudu- 
lent manner.'" 

«  Church  y.  Proctor,  66  Fed.  Rep.  810.  ises  for  an  illegal  purpose  i«  provided  for 

»  Cowan  V.  Milbourn«  L.  R.  2  Ex.  380.  ^"  various  states.    See  Prescott  v.  Kyle, 

But  see  Sprague  v.  Rooney,  82  Mo.  498, 52  H^  Ma~-  881;  Justice  v.  Lowe.  26  Ohio  St. 

Am.  Rep.  8ffi.    When  one  has  gone  into  370;  McGarvey  v.  Prickett,  27  Ohio  St.  669. 

possession  under  a  lease  the  lessor^s  remedy  e  Pixley  v.  Boynton,  70  111.  851;  Quirk  v. 

b  case  the  lessee  uses  the  premises  for  a  Thomas,  6  Mich.  76:  Williams  v.  Tiede- 

bawdv  house  is  under  the  sutute  against  man,  6  Mo.  (App.)  360. 

disorderly  persons.    O'Brien   v.    Brieten-  7  church  v  T>rt%rtnr  m  v^a  D«n   oin 

bach.  1  Hilt,  804.   Summary  proceedings  10  ^n^ch  v.  Proctor.  06  Fed.  Rep.  210. 


eject  the  tenant  where  he  uses  the  prem- 
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§338.     Knowledge  of  Illegal  Intention — The  English 

Rule. 

We  see  then  that  where  the  direct  object  of  the  agree- 
ment is  illegal,  it  is  void,  and  where  an  agreement  in- 
nocent in  itself  is  intended  by  one  of  the  parties  to 
further  an  illegal  purpose,  the  courts  will  not  enforce  it 
in  his  favor.  But  whether  the  courts  will  enforce  it  in 
favor  of  the  other  party  to  the  agreement  when  it  is 
found  that  he  knew  of  the  illegal  design,  is  a  question 
on  which  there  is  a  difference  of  opinion.  Since  the 
case  of  Pearce  v.  BrookSy^  the  English  rule  may  be  stated 
thus: 

"It  is  not  necessary  that  the  parties  to  a  contract  prima  facie  in- 
nocent should  bind  themselves  to  adapt  it  to  an  illegal  purpose  in 
order  to  avoid  it  It  is  enough  that  the  one  party  knows  the  unlaw- 
ful intent  of  the  other  and  that  the  contract  is  intended  to  be  applied 
by  the  latter  to  its  illegal  purpose." 

In  Pearce  v.  Brooks,^  an  action  was  brought  by  coach 
builders  to  recover  payment  for  the  hire  of  a  carriage 
engaged  by  a  prostitute.  It  was  proved  that  the  plain- 
tiffs knew  that  the  defendant  was  a  prostitute,  and  that 
they  knew  (as  the  jury  found)  that  she  intended  to  use 
it  in  her  trade.  The  court  held  that  they  could  not  re- 
cover, on  the  ground  that  a  person  who  contributes  to 
the  performance  of  an  illegal  act  by  supplying  a  thing 
with  the  knowledge  that  it  is  going  to  be  used  for  that 
purpose  cannot  recover  for  the  thing  so  supplied. 

§339.     The  American  Ruje. 

The  American  doctrine  is  in  conflict  with  Pearce  v. 
Brooks,  and  agrees  substantially  with  the  remarks  of 
Bramwell,  B.,  in  that  case: 

^Cannon  y.  Bryce,  3  B.  &  Aid.  179.  So  for  example,  rambling,  cannot  be  recover- 
money  lent  by  one  to  another  knowing  that  ed  by  the  lender,  Cannon  v.  Bryce,  supra, 
he  intends  to  use  it  for  an  illegal  purpose,  as  >  L  R  1  Ex   218 
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"My  difficulty  was  whether  though  the  defendant  hired  the 
brougham  for  that  purpose,  It  could  be  said  that  the  plaintiffs  let 
it  for  the  same  purpose.  In  one  sense  it  was  not  for  the  same  pur- 
pose. If  a  man  were  to  ask  for  dueling  pistols,  and  to  say,  'I 
think  I  shall  fight  a  duel  to-morrow,*  might  not  the  seller  answer, 
*I  do  not  want  to  know  your  purpose;  I  have  nothing  to  do  with 
it;  that  is  your  business;  mine  is  to  sell  the  pistols,  and  I  look 
only  to  the  profit  of  trade/  No  doubt  the  act  would  be  immoral,  but 
I  have  felt  a  doubt  whether  it  would  be  illegal;  and  I  should  feel  it 
still  but  that  the  authority  of  previous  cases  concludes  the  matter." 

Though  there  is  some  conflict  in  the  decisions,^  the 
weight  of  authority  in  the  United  States  sustains  this 
view  and  lays  it  down  that  the  mere  knowledge  of  a 
vendor  of  property  that  the  vendee  intends  to  make  an 
illegal  use  of  it,  is  no  defense  to  an  action  for  the  price,^ 
Therefore,  it  is  no  defense  to  an  action  for  goods  sold 
and  delivered,  that  the  plaintiff  knew  that  the  defend- 
ant was  a  prostitute,  and  that  they  were  intended  to 
be  used  by  her  in  her  trade  ;^  or  to  an  action  on  a  con- 
tract for  the  purchase  of  a  house  that  the  vendor  knew 
that  the  vendee  intended  it  for  his  mistress;*  or  to  an 
action  for  rent  that  the  lessor  knew  that  the  lessee 
intended  to  use  the  premises  for  an  unlwaf ul  purpose  f 
or  to  an  action  for  money  lent,  that  the  plaintiff  knew 
that  the  money  was  to  be  used  in  gambling  or  for  some 
other  illegal  purpose;®  or  to  an  action  for  goods  sold 
and  delivered,  that  the  vendor  knew  that  the  purchaser 

1  Sec  Adams  v.  Coulliard,  102  Mass.  1«7:  Bush,  442,  92  Am.  Dec.  497;  Bishop  v. 
Sherman  v.  Wilder,  106  Mass.  587;  Finch        Honey,  84  Tex.  252. 

V.  Mwisficld,  97  Mass.    89;  Riley   v.  Jor-  3  Hubbard  v.  Moore.  24  La. -Ann.  691.  18 

??^  ^fru.^^'^n  -^i'  ^'^iSPV-  ^'*Sr"?/!*  Am.    Rep.    128:    Anheuser-Busch    Brew. 

47  Me.  120;  McConike  v.  McMann,  27  Vt.  ^ssn.  v.  Iwason,  44  Minn.  318,  20  Am.  St. 

96;  Terntt  v.  Bartlett,  21  Vt.  184.  j^^p   550 

2  Tracy  V.  Talmage,  14  N.  Y.  162.  67  Am.  4Armfeld  v.  Tate,  7  Ired.  258. 

Dec.  132;    Hannauer  v.  Doane,  12  Wall.  .  tr  jm            r^        w  n     <   t>    rx    e    •*•. 

842,  849;  Curran  v.  Downs,  8  Mo.  App.  471;  *  Updike  v.  Campbell,  4  E.  D.  Smith, 

Kerwinv.  Doran,29  Mo.  (App.)  308;  (Sambs  570;  Lyman  v.  Townsend.  24  La.  Ann.  626. 

V.  Sutherland.  101   Mich.  355,  69    N.  W.  «  Waugh  v.  Beck,  114  Pa.  St.  422,  60  Am. 

Rep.  662;  Rose  v.   Mitchell,  6  Col.  108;  45  Rep.  854;  Jones  v.   Bank,    9  Heisk.    465; 

Am.  Rep.  570;  Hill  v.   Spear,  50  N.  H.  253;  Howell  v.  Stewart,  54  Mo.  400;  Walker  v. 

Gaylord  v.  Soragen,  82  Vt.  110,  Webber  v.  Jeffries,  45  Mass.  ICO;  Lewis  v.  Alexander, 

Donnelly,  88  Mich.  469;  McKinney  v.  An-  51  Tex.  578;   Henderson  v.   Waggoner,  2 

drcws,  41   Tex.  868;  Hedges  v.  Wallace,  2  Lea,  183. 
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bought  them  to  resell  them  in  a  State  where  the  sale  of 
such  goods  was  unlawful^ 

In  Michael  v.  Bacon,^  in  an  action  for  woA,  labor  and 
materials  in  papering  and  fitting  up  a  house  in  St. 
Louis,  the  defense  was  that  the  defendants  intended  to 
use  the  house  when  fitted  up  as  a  gambling  house  and 
that  the  plaintiff  knew  that  such  was  their  intention. 
But  the  court  held  that  this  was  no  bar  to  the  recovery 
saying: 

"I  am  not  aware  of  any  principle  of  law  which  compels  a  mer- 
chant, laborer  or  mechanic  to  overlook  the  morals  of  his  customers. 
He  is  not  the  keeper  of  their  morals  in  any  sense  of  the  word.  If 
he  sells  goods  to  a  gambler,  the  sale  is  perfect  on  the  delivery,  and 
the  gambler  must  pay  for  them,  whatever  his  purpose  may  have 
been  in  making  the  purchase.  If  the  merchant  is  not  to  be  paid 
out  of  the  illicit  gains  of  a  gambler,  and  is  not  connected  by  con- 
tract with  the  object  the  gambler  has  in  view,  his  knowledge  of  the 
purpose  does  not  vitiate  the  sale." 

§  340.    Exceptions  to  the  American  Rule. 

To  the  doctrine  stated  in  the  laBt  section  there  are 
two  exceptions,  viz.:  (a)  Where  the  contemplated  il- 
legal act  is  of  a  highly  heinous  character;  (b)  where 
the  vendor  does  something  beyond  making  the  sale,  in 
aid  or  furtherance  of  the  unlawful  design. 

(a)  There  may  be  cases,  though  likely  to  be  of  rare 
occurrence,  where  the  bare  knowledge  of  the  use  to 
which  the  article  sold  is  to  be  put  will  prevent  recovery 
of  the  price.  If  a  person  sells  arsenic  with  knowledge 
that  the  purchaser  intends  to  poison  another  with  it, 
the  enormity  of  the  offense  intended  is  such  as  to  render 
it  morally  certain  that  the  conscience  of  the  seller  would 

f  Hill  V.  Spear,  60  N.  H.  253, 9  Am.  Rep.       Godfrey,  88  N.  H..879,  «1  Am.  Dec.  «17. 
206:  Webber    v.  Donnelly.  »   Mich.  40&;  s  49  Mo.  474,  8  Am.  Rep.  188. 

JametoD  y.  Gregory,  4  Met.  388;  Smith  v. 
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have  prevented  him  from  making  the  sale  had  he  not 
participated  in  ttie  design.*  In  a  Missouri  case*  it  is 
said: 

"Aside  from  felonies  or  crimes  involving  great  moral  turpitude, 
the  mere  knowledge  of  tlie  lender  or  vendor,  that  the  money  loaned 
or  the  property  sold  is  designed  to  be  applied  to  an  unlawful  pur- 
pose, will  not  prevent  a  legal  recovery  based  on  such  loan  or  sale." 

In  the  case  of  contracts  made  during  the  late  war  for 
supplies  to  be  used  by  the  Confederates  in  aid  of  the 
rebellion,  when  the  question  came  before  the  Supreme 
Court  of  the  United  States  in  Hanauer  v.  Downed  it  was 
decided  that  no  action  could  be  maintained  on  such 
contracts,  on  the  ground  that  the  vendor  knew  that  the 
property  was  to  be  employed  in  the  commission  of  a 
criminal  act,  the  court  saying : 

"With  whatever  impunity  a  man  may  lend  money  or  sell  goods  to 
another  who  he  knows  intends  to  devote  them  to  a  use  that  is  only 
malum  proMMtum,  or  of  inferior  criminality,,  he  cannot  do  it  with- 
out turpitude  when  he  knows  or  has  every  reason  to  believe  that 
such  money  or  goods  are  to  be  used  for  the  perpetration  of  a  hein- 
ous crime  and  that  they  were  procured  for  that  purpose/' 

(b)  If  it  appears  from  some  stipulation  or  act  of 
the  party^  or  from  the  circumstances  of  the  case^  that 
he  made  the  agreement  with  the  view  of  aiding  in  the 
accomplishment  of  such  purpose,  he  cannot  recover.  If 
in  addition  to  knowledge  of  the  illegal  intention  there  is 
any  participation  in  it  on  his  part,  he  is  guilty  in  the 
eye  of  the  law.^  Thus,  in  the  case  of  the  purchase  by  a 
prostitute  given  in  the  last  section  if  it  was  shown  that 
the  seller  expected  to  be  paid  from  the  profits  of  the 


1  Bcnj.  Prin.  of  Contr.  97;  Hanauer   v.  H.  476;  Foster  v.  Thurstoo,  11  Cu«h.  832; 

Doane,  12  Wal.  842;  Tracy     v.   Talmage,  Webster  v.  Munffer,  8  Gray,  584;  Ralston 

14  N.  Y.  215;  Tatum  v.  Kelly,  25  Ark.  m.  v.  Brady,  20  Ga.  449. 

t  Howell  7.  Stewart,  54  Mo.  402.  *  White  v.  Buss,  8  Gush.  448:  Tracy   v. 

3  12  Wall.  842.  Talmage,  14  N.  V.  214, 87  Am.  Dec.  182. 

4  Amot  V.  Pittston,  etc.,  Coal  Co.,  88  N.  ^/.^^f^  ^i«P*??*^°'  ^  ^•|^'*"J?' 
Y.  568;  Gaylord  v.  Sora^cn,  82  Vt.  110;  W  Am  Dec.  872;  Cheeney  v.  Duke.  10  .S. 
Aiken  V.  maisdcll,  41  Vt.  856;    Banchor    v.  *  J- H. 

Mansel,  47  Me.  58;  Skiff  y.  Johnson,  57  N. 
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vendee's  prostitution,  or  that  he  sold  the  goods  to  enable 
her  to  carry  it  on,  "so  that  he  might  appear  to  have 
done  something  in  furtherance  of  it,"  he  could  not  re- 
cover the  price/  So,  one  may  lawfully  sell  goods  to 
another,  although  he  knows  the  buyer  intends  to 
smuggle  them  into  another  country  and  to  evade  the 
revenue  laws,  and  this  is  no  defense  to  an  action  for  the 
price,  yet  if  the  seller  does  any  act  which  is  calculated 
to  facilitate  the  smuggling,  such  as  packing  the  goods 
in  a  particular  manner,  he  is  r^arded  as  particeps 
criminis  and  cannot  recover.®  Where  liquor  was  sold 
in  one  State  to  be  taken  to  a  State  and  there  resold,  the 
sale  of  liquor  in  the  latter  State  being  contrary  to  law 
the  court  said : 

"If  the  buyer  knows  that  the  sale  is  made  only  for  the  purpose  of 
facilitating  his  illegal  conduct,  the  connection  is  of  the  strongest. 
If  the  sale  is  made  with  the  desire  to  help  him  to  his  end,  although 
primarily  made  for  money,  the  seller  cannot  complain  if  the  illegal 
consequence  is  attributed  to  him.  If  the  buyer  knows  that  the 
seller  while  aware  of  his  intent,  is  indifferent  to  it,  or  disapproves 
of  it,  it  may  be  doubtful  whether  the  connection  is  sufficient."* 

Thus  where  the  plaintiffs  sold  goods  to  defendant, 
with  the  knowledge  that  she  intended  to  make  an  un- 
lawful use  of  them ;  and  to  enable  her  to  make  such 
unlawful  use,  by  her  direction,  put  them  up  in  packages 
in  a  convenient  form  for  sales  in  violation  of  the  law, 
with  labels  thereon  calculated  to  facilitate  such  sales, 
it  was  held  that  the  plaintiffs  could  not  recover  the 
price.^^  The  same  conclusion  was  reached  where  the 
plaintiff,  having  a  reputation  as  a  seedsman,  sold  to  the 
defendant  a  large  quantity  of  empty  bags  for  seeds  with 


7 Hubbard  v.  Moore«  84  La.  Ann.  SOI,  13  •  Graves  y.  Johnson,  IM  Mass.  211,  314, 

Am.  Rep.   188;  Sampson   y.   Townshend,       30  N.  E.  Rep.  818. 

?  ^^^'^^  '^'i  ^^^  ^-  Brewer,  3«  S.    W.  i  o  Skiff  v.  Johnson,  57  N.  H .   475. 

Rep.  09  (Tex.) 

•  See  Tracy   v.  Talmage.  14  N.    Y.  168, 
67  Am.  Dec.  188. 
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the  plaintiff's  label,  the  same  to  be  filled  by  the  pur- 
chaser with  seeds,  and  sold  in  a  certain  county  named 
in  the  contract,  and  not  elsewhere;  and  where  a  con- 
tract was  made  for  the  sale  of  domestic  sardines,  to  be 
put  up  with  labels  representing  the  sardines  as  foreign 
sardines.*^ 

It  is  on  this  ground  that  it  is  held  in  numerous  cases 
that  one  loaning  money  with  a  knowledge  that  it  is  to 
be  used  for  an  illegal  purpose,  as  for  gambling,  cannot 
recover  the  loan.  No  legal  distinction  can  be  drawn 
between  a  loan  of  money  and  a  sale  of  goods  as  affecting 
this  question,  but  money  is  frequently,  if  not  in  the  ma- 
jority of  cases,  loaned  to  assist  another  in  some  under- 
taking ;  and  if  the  undertaking  be  illegal,  as  for  instance 
a  gambling  transaction,  the  lender,  knowing  of  the  bor- 
rower's intention  and  assisting  by  way  of  a  loan,  may  be 
deprived  of  his  right  to  recover  the  money  loaned.^^ 

"It  does  not  follow  that  a  lender  has  a  guilty  purpose  merely  be- 
cause he  knows  or  believes  that  the  borrower  has.  There  may  be  a 
visible  line  between  the  motives  of  the  two.  If  it  were  not  so  men 
would  have  great  responsibilities  for  the  motives  and  acts  of  others. 
A  person  may  loan  money  to  his  friend — to  the  man,  and  not  to  his 
purpose.  He  may  not  be  willing  to  deny  his  friend,  however  much 
disapproving  his  acts.  In  order  to  find  the  lender  in  fault,  he  must 
himself  have  an  intention  that  the  money  shall  be  illegally  -used. 
.  .  .  The  lender  must  in  some  manner  be  a  confederate  or  partic- 
ipator in  the  borrower's  act,  be  himself  implicated  in  it.  He  must 
loan  his  money  for  the  express  purpose  of  promoting  the  illegal  de- 
sign of  the  borrower;  not  Intend  merely  to  serve  or  accommodate 
the  man.'*i3 

The  true  doctrine  is  best  expressed  in  a  Pennsylvania 
case  where  it  is  said  that  to  invalidate  a  loan  for  a 
gambling  transaction,  the  lender  must  not  only  have 

1 1  Bliss  V.  Bloomer.  28  Barb.  604;  Ma-  460;Ruckman  v.  Bryan,3  Oenio,  940;  Peck  v. 
teme  v.  Howitz,  101  N.  Y.  24;  Church  v.  Briffffs,  8  Denio,  107;  Williamson  v.  Bailey, 
Proctor,  66  Fed.  Rep.  210.  78  filo.  686;  Viser  v.  Beftrand,  14  Ark.  S)^; 

1 2  Mr.  Knowlton's  notes  to  Anson  Contr.       Raymond  v.  Leavitt,  46  Mich.  447. 

laa,  citinjf  among  many  other  cases.Cuiler  i  a  Tyler  v.  Carlisle,  79  Me.  210,   9  Atl. 

V.Welsh,  48  N.H.  496;  White  v.Buss,  8  Cush.       Rep.  866. 
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known  the  use  intended,  but  must  have  been  implicated 
as  a  confederate  though  not  necessarily  for  gain.^^ 

§341.    Agreements  Legal  in  One  Place  hut  Illegal  in 

Another. 

The  subject  of  conflict  of  laws  rests  entirely  upon 
what  is  called  the  comity  of  nations.  The  law  of  one 
State  has  no  force  or  authority  beyond  the  jurisdiction 
of  its  own  courts.  Whatever  effect  is  given  to  it  by 
the  courts  of  other  countries  or  States  is  the  result  of 
that  international  comity  which  is  the  product  of  mod- 
em civilization.  It  is  left  to  each  nation  to  say  how 
far  it  will  recognize  this  comity  and  to  what  extent  it 
will  be  permitted  to  control  its  own  laws. 

"That  the  laws  of  any  state  cannot,  hy  any  inherent  authority, 
be  entitled  to  respect  extraterritorially,  or  beyond  the  Jurisdiction 
of  the  State  which  enacts  them,  is  the  necessary  result  of  the  in- 
dependence of  distinct  sovereignties.  But  the  courtesy,  comity,  or 
mutual  conyenlence  of  nations,  amongst  which  commerce  has  in- 
troduced BO  great  an  intercourse^  has  sanctioned  the  admission  and 
operation  of  foreign  laws  relative  to  contracts;  so  that  it  is  now  a 
principle  generally  received,  that  contracts  are  to  be  construed  and 
interpreted  according  to  the  laws  of  the  State  in  which  they  are 
made^  unless  from  their  tenor  it  is  perceived  that  they  were  en- 
tered into  with  a  view  to  the  laws  of  some  other  State.  And  nothing 
can  be  more  just  than  this  principle.  For,  when  a  merchant  of 
France,  Holland,  or  England,  enters  into  a  contract  in  his  own 
country,  he  must  be  presumed  to  be  conusant  of  the  laws  of  the 
place  where  he  is  and  to  expect  that  his  contract  is  to  be  judged  of 
and  carried  into  effect  according  to  those  laws;  and  the  merchant, 
with  whom  he  deals,  if  a  foreigner,  must  be  supposed  to  submit 
himself  to  the  same  laws,  unless  he  has  taken  care  to  stipulate  for 
a  performance  in  some  other  country,  or  has*  in  some  other  way, 
excepted  his  particular  contract  from  the  laws  of  the  country  where 
he  is."» 


14  Waiu[hv.  Beck,  114  Pa.  St.   423,   60  iBlaacbard  v.  Runel),  18  Man.  1.  7  Am. 

Am.  Rep.  964;  Hioes  t.  Union   Tnist  Co.,       Dec.  106. 
48  S.W.  Rep.  190  (Ga.},  where  a  bank  loaned 
money  knowing  that  it  was  to   be  used  to 
compound  a  felony. 
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It  has  come  to  be  a  well-settled  principle  that  the 
validity  of  a  contract  will  be  determined  by  the  law  of 
the  place  where  it  is  made  or  where  it  is  intended  to  be 
performed,^  unless  the  parties  have  expressly  provided 
that  it  shall  be  governed  by  the  law  of  a  particular 
country.®  Therefore  an  agreement  illegal  and  void  in 
the  country  where  it  was  made  will  not  be  enforced  in  a 
country  where  it  would  have  been  perfectly  valid  had  it 
been  made  there,  and  an  agreement  legal  and  valid  in 
the  country  where  it  was  made  will  be  enforced  in  the 
courts  of  a  country  whose  laws  would  have  rendered  it 
void  had  it  been  entered  into  there.*  In  short,  an 
agreement  good  where  made  is  good  everywhere  and  an 
agreement  invalid  where  made  is  invalid  everywhere. 
But  there  are  several  exceptions  to  this  rule,  viz. : 
1.  Where  the  agreement  is  contrary  to  good  morals.* 
Thus  it  has  been  held  that  agreements  to  bribe  or  cor- 
ruptly influence  officers  of  a  foreign  government,  even 
if  not  prohibited  by  the  law  of  the  country  in  which  they 
are  made,  will  not  be  enforced  in  the  courts  of  the 
United  States;®  and  this  is  not  in  the  interest  of  the 
foreign  government,  but  for  the  sake  of  morality  and 
the  dignity  of  the  law  at  home.  So  a  marriage  between 
persons  within  the  prohibited  relationship  or  plural 
marriages  though  valid  in  a  foreign  country  will  not  be 
recognized  here.'' 

zHarrison  v.  Sterry,  6  Cranch.  289;  Ay-  3U.  S.  Savinffs,  etc.»   Co.    v.  Scott,   98 

mar  v.  Sheldon,  12  Wend.  499, 27  Am.  Dec.  Ky.  695.   84  S.  W.  Rep.  886, 17  K.  L.  Rep. 

187;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  1244;  Greer  v.  Poole,  6  Q.  B.  D.  272. 

y-\^**f2t^?c^*£-   ^'^  Pritchard   V.  4Ca8ea  in  la«t  notes.    White  v.    Hart.  8 

Norton,  108,  U.  S    i^;   Hamjon   v.   Ed-  wall.  848;  Brown  v.    Browning,  15  R.  I. 

wards,  12  Vt.  648,  88  Am.  Dec.  886;  Lane  v.  4»  7  Atl   Ren   4na 

Levillian,  4  Arlc.    76,   87   Am.    Dec.    789;  .Vr       V^    «  ,    «o  o  ki            .oi     ^ 

Whidden  V.  Seelye,  40   Me.   247,   83   Am.  „o^'<^«;LS'°^"!"*^'^*S'*°'**"^;^*"iS' 

Dec.  887;  Speed  v.  May.  17  Pa.  St.   91,   66  5.?""[a,^9JSL^*»''°»*°  ^-  Ge«on.  1  K.  B. 

Am.  Dec.  «0;  King  v.  Sarria,  89  N.  Y.  24,  I>»v.  591  (1904). 

25  Am.  Dec.  128;  Smith  v.  Smith,  2  Johns.  «Oscanyan  v.  Arms  Co.,  108  U.  S.  281. 

S£lo%1"ia4?SiS?:  '^•ecToJ;  '5?j:2%!  St'lrr(B?  ^^^'^fi^lnP'hVl^ 

^"^t^^^V  ^n'fX  S?^7/Sb  ""Flf-  M^'So^:d^  D"ec.^4Y  "Sr^^n^woi 

n^^    •T^i*^^'-i.^n^?®i.?J^^^  V.Curtis. 8  Mass.  878,  4   Am.    Dec.   145; 

Dec.  648.     The  presumption   to  that  the  swift  v.  Keeley,  3  Knapp,   868;   Broolc  v. 

place  of  performance  is  the  place  where  it  Rrook  0  H   L.  (*•»«  IM 

was  madr  Allshouse  v.  Raiisey,  8  Whart.  ^^"^^^  *  "'  ^  ^**-  ^^ 
881, 37  Am.  Dec.  417. 
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''Where  the  contract  is  void  on  the  ground  of  immorality  or  is 
contrary  to  such  positive  law  as  would  prohibit  the  making  of  such 
a  contract  at  all,  then  the  contract  would  be  void  all  over  the  world, 
and  no  civilized  country  would  be  called  on  to  enforce  it"* 

2.  \Miere  the  agreement  is  contrary  to  the  l^isla- 
tion  of  the  State,  L  e.,  its  constitution  and  statutes;  or  is 
injurious  to  the  interest  of  its  citizens.*  Thus  where 
a  statute  of  Massachusetts  made  an  agreement  to  make 
a  will  "not  binding"  unless  in  writing,  A  being  in 
Maine,  orally  promised  B  that  if  she  would  leave  Maine 
and  take  care  of  her  during  her  life  she  would  leave  her 
all  her  property  at  her  death.  B  accepted  the  proposal, 
went  with  A  to  Massachusetts,  performed  her  part  of 
the  agreement,  and  at  her  death  sued  her  executor  on 
the  promise.  The  oral  contract  was  good  in  Maine,  but 
the  court  of  Massachusetts  refused  to  enforce  it,  saying : 

"The  statute  embodies  a  fundamental  poUcy.  The  ground  is  the 
prevention  of  fraud  and  perjury,  which  are  deemed  likely  to  be 
practiced  without  this  safeguard.  ...  If  the  policy  of  Massa- 
chusetts makes  void  an  oral  contract  of  this  sort  made  within  the 
State,  the  same  policy  forbids  that  Massachusetts'  testators  should 
be  sued  here  upon  such  contract  without  written  evidence  wherever 
it  is  made."" 

3.  Where  the  agreement  is  contrary  to  the  public 
policy  of  the  State.^^  In  RotLsUIon  v.  Rousillon,^^  the 
parties  had  entered  into  an  agreement  in  France  in 
restraint  of  trade.  The  agreement  was  perfectly  valid 
in  France,  where  the  common-law  doctrine  regarding 
such  contracts  as  against  public  policy  is  unknown.  It 
was  held  that  the  agreement,  though  good  where  made, 
would  not  be  enforced  by  an  English  court. 


0Re  MiMouri  Steaimship Co.  43 Ch.  Div.  i  iHope  v.  Hope.  8  De  G.  M.  ft  G.  781; 

821.  Grell  v.  Levy,  1«  C.  B.  N.  S.  78;  Wight  v. 

9  Rhodes  V.  Sarlnw  Soc.,  60  N.  E.  Rep.  Rind«kopf,48Wi8.M4^iverpool  Steam  Co. 

^  098  (111.);  Watson  r.  Murray,  88  N.  J.  (Eq.)  ▼•  »«•.  Co.,  129  U.  S.  8»7. 

1»7;  Pope  r.  Hanke,  156  ni.  617,  40  N.  E.  » «14  Ch.  Div.  861. 
Rep.  887. 

loEmery  v.  Burbank,163  Mast.  823. 
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"It  has  been  insisted,  that  even  if  the  contract  was  void  by  the 
law  of  England  as  against  public  policy,  yet  inasmuch  as  the  con- 
tract was  made  in  France  it  must  be  good  here,  because  the  law  of 
France  knows  no  such  principle  as  that  by  which  unreasonable  con- 
tracts in  restraint  of  trade  are  held  to  be  void  in  this  country.  It 
appears  to  me,  however,  plain  on  general  principles,  that  this  court 
will  not  enforce  a  contract  against  the  public  policy  of  this  country 
wherever  it  may  be  made.  It  seems  to  me  almost  absurd  to  suppose 
that  the  courts  of  this  country  should  enforce  a  contract  which  they 
consider  to  be  against  public  policy,  simply  because  it  happens  to 
have  been  made  somewhere  else." 

In  Flagg  V.  BaJdwin,^^  an  agreement  was  made  in  New 
York  whose  object  was  the  speculating  in  stocks  upon 
margins.  Suit  was  brought  in  New  Jersey.  The 
agreement  was  valid  in  New  York  but  was  in  violation 
of  the  statute  of  New  Jersey  as  to  gaming  contracts. 
The  question  was  presented  whether  such  an  agree- 
ment, which  had  it  been  made  in  New  Jersey  would 
have  been  void  and  unenforceable,  would  be  enforced 
by  the  court,  because  it  was  made  in  another  State,  ac- 
t!ording  to  whose  laws  it  was  valid.  This  question  the 
court  answered  in  the  negative : 

"An  almost  complete  agreement  exists  upon  the  proposition  that 
a  contract  valid  where  made  will  not  be  enforced  by  the  courts  of 
another  country,  if  in  doing  so  they  must  violate  the  plain  public 
policy  of  the  country  whose  jurisdiction  is  invoked  to  enforce  it,  or 
if  its  enforcement  would  be  injurious  to  its  interest  or  conflict  with 
the  operation  of  the  public  laws  of  that  country.  .  .  .  We  are 
brought,  then,  to  the  question  whether  our  law  against  gaming  is 
such  a  public  law,  and  establishes  such  a  public  policy  as  to  require 
us  to  refuse  to  enforce  foreign  contracts  in  conflict  with  it,  in  a  case 
like  that  under  consideration.  I  think  this  question  must  be  an- 
swered in  the  affirmative.  ...  In  my  judgment  our  law  against 
gaming  is  of  such  a  character,  and  is  designed  for  the  prevention  of 
vice  producing  injury  so  widespread  in  its  effect,  the  policy  evinced 
thereby  is  of  such  public  interest  that  comity  does  not  require  us  to 
here  enforce  a  contract,  which  by  that  law  is  adjudged  as  unlawful, 
and  so  prohibited."" 

1 338  N.  J.  (Eq.)  a».  Contra.  Edwards  Brokeragre  Co.  v.  Stev- 

» *Se«  in  accord  with  this  dccUion  Bart-       «P»on.»  »S  5?°'  ^i  ^\^^-  ^^-  ^^'^'  ^"**" 
»tt  V.  Collina.  S5  N.  W.    Ren.    708    (Wi*A.         *"«a  ««  M  Cent.  L.  J.  828. 


^ett  V.  CoUin*.  85  N.  W.    Rep.   708   (Wis.). 
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§342.    Agreements  Legal  at  One  Time  and  Illegal  at 

Another. 

A  legal  agreement  cannot  become  ill^al  by  a  sub- 
sequent change  in  the  law,  and  therefore  if  an  agree- 
ment when  entered  into  is  legal,  and  such  agreements 
are  afterwards  made  illegal  by  statute,  the  agree- 
ment in  question  is  not  affected  by  the  statute.^  An 
agreement  to  sell  a  slave  entered  into  when  slavery 
was  legal,  was  held  by  the  Supreme  Court  of  the 
United  States  not  to  be  rendered  illegal  by  the  subse- 
quent abolition  of  slavery.*  So  if  an  agreement  for  a 
high  rate  of  interest  is  made  at  a  time  when  it  was  legal 
the  promisor  must  pay  what  he  promised  even  though 
before  suit  is  brought  against  him,  a  usury  law  has  been 
enacted.®  And  if  the  agreement,  when  it  is  made,  con- 
forms to  the  public  policy  of  the  State,  a  change  in 
public  policy  does  not  make  it  void.* 

On  the  other  hand  where  a  statute  is  in  force  at  the 
time  a  contract  is  entered  into,  which  makes  it  ill^al,. 
no  action  can  be  maintained  on  it  though  the  statute  is 
afterwards  repealed.*^ 

"Whether  the  provisions  of  the  statute  were  wise  or  not  it  Is 
not  our  province  to  determine.  While  in  existence  it  was  a  binding 
rule  of  action  and  its  subsequent  repeal  did  not  impair  its  binding: 
force  while  it  remained  on  the  statute  book."* 

An  agreement  which  provides  for  something  known 
to  both  parties  to  be  not  lawful  at  the  time,  being  done 

1  As  to  discharce  of  contract  hy  subee-  inson  v.  Barrows,  48  Me.  186;  Bailey  v.. 
quent  impossibility  created  by  law,  see  Mofj^g:,  4  Denio,  60;  Handy  ▼.  St.  Paul 
post.  Pub.  Co.  41  Minn.  188, 42  N.  W.  Rep.  878; 

2  Boyce  v.  Tabb,  18  Wall.  646.  Milne  v.  Huber  8  McLean    212     But  see 
,T>-  u    J              r-        u  II   o^  XT  V  i^ti         Curus  V.  Lcavitt,  16  N.  Y.  86.    **  Where  a 

«  iJ^'^*»  ***%!•  ^"^''*"' ^  Neb.  181,  man  covenants  not  to  do  a   thing  which 

51  N.  W.  Kcp.  753.  ^as  unlawful  at  the  time  of  the  covenant, 

4  Stephens  v.  R.  Co.,  109  Cal.  86,  41  Pac.  and  afterwards  an  act  makes  it  lawful,  the 

Rep.  788.    SeeHartlord  Ins.  Co.  v.  R.  Co.,  act  does  not  repeal  the  covenant.'*    Brew- 


62  Fed.  Rep.  910.  ster  v.  Kitchen,  1  Salk.  108. 

s  Denning  v.  Yount,  6a   Kas.  4i9j  6x  0  Woods  v. 

Pac.  Rep. 803;  Ludlow  v.  Hardy,  88  Mich.  Am.  Rep.  671. 

*"ebber  \   "  " ->.  -  . 
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-'ac.  Rep. 803;  Ludlow  V.  Hardy,  88  Mich.        '—   ""  '""* 
690;  Webber  v.  Howe,  86  Mich.  160;  Rob- 
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in  the  event  and  only  in  the  event  of  its  being  made 
lawful,  is  free  from  objection  and  valid  as  a  conditional 
contract;^  unless  the  thing  were  of  such  a  kind  that  its 
becoming  lawful  could  not  be  properly  contemplated.® 

§343.    Securities  Given  on  Illegal  Transaction, 

Repeating  a  promise  which  is  void  for  illegality  (Can- 
not give  it  any  validity.  Therefore  if  a  connection  be- 
tween the  original  illegal  transaction  and  a  new  prom- 
ise can  be  traced,  no  matter  how  many  times  and  in  how 
many  different  forms  it  may  be  renewed,  it  cannot  form 
the  basis  of  a  recovery.^  In  the  leading  case  of  Fisher 
V.  Bridges,^  the  plaintiff  sued  the  defendant  upon  a 
covenant  to  pay  a  sum  of  money.  The  defense  was  that 
the  covenant  was  security  for  the  payment  of  a  sum  of 
money  due  upon  a  purchase  of  land  agreed  to  be  sold 
for  a  purpose  declared  to  be  ill^al  by  statute.  The  lower 
court  ruled  that  the  defendant  was  bound,  inasmuch  as 
there  was  nothing  unlawful  in  a  simple  promise  to  pay 
money.  But  on  appeal  it  was  held  that  the  illegality, 
when  proved,  tainted  the  subsequent  promise,  and  that 
this  was  not  a  simple  promise  to  pay  money,  but  that  it 
"sprang  from  and  was  the  creature  of  an  illegal  trans- 
action.'^ This  principle  is  well  settled  in  our  courts 
and  no  writing,  seal  or  other  solemnities  in  the  forma- 
tion of  the  contract  will  preclude  the  court  from  re- 
ceiving oral  evidence  to  show  that  the  transaction  was 
illegal  and  the  instrument  therefore  void.  The  defense 
of  illegality  is  allowed,  not  as  a  favor  to  or  in  the  inter- 

7  Taylor  V.  Chichester,  etc.,  R.  Co.,  L.       declared  void.    Johnson  t.  Iss,  85  S.  W. 
R.  4  H.  L.  628:  Mayor  of  Norwich  v.  Nor-       Rep.  7©  (Tenn.) 

foUc  R.  Co..  4  E.  ft  B.  897, 84  L.  J.  Q.   B.  i  Comsiock  v.   Draper,!   Mich.  481,  58 

^^'  Am.  Dec.  78;  Harrison  v.    McClunev,  32 

8  In  a  recent  case  B  promised  A,  whose  Mo.  (App.)  481;  Brown  v.  Kinsey,  81  N.  C. 
husband  was  alive,  to  marry  her  when  she  945;  Weirner  v.  Biering,  65  Tex.  606. 
obtained  a  divorce.    The  agreement  was  %  £i^  ^  g]    942. 
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est  of  either  of  the  contracting  parties,  but  in  the  in- 
terest of  the  public.^  Therefore  deeds,  bonds  or  other 
securities  given  for  illegal  debts  are  invalid  and  not  en- 
forceable.'' 

In  the  case  of  negotiable  instruments  we  have  to 
consider  not  only  the  effect  of  the  illegality  as  between 
the  original  parties  to  the  contract,  but  its  effect  upon 
subsequent  holders  of  the  instrument.  In  these  cases, 
the  ordinary  presumption  in  favor  of  the  holder  of  such 
an  instrument  does  not  exist  Upon  proof  of  the  ille^ 
gality  which  tainted  the  instrument  in  its  inception, 
the  holder  is  liable  to  have  to  show  that  he  is  a  hold- 
er for  value;  that  is  to  say,  that  he  gave  consid- 
eration for  the  bill ;  and  even  then,  if  he  can  be  proved 
to  have  been  aware  of  the  illegality,  he  will  be  dis- 
entitled to  recover.  But  the  illegality  of  considera- 
tion is  no  defense  to  a  negotiable  instrument  that  has 
passed  into  the  hands  of  a  bona  fide  purchaser,  unless 
the  statute  expressly  or  by  necessary  implication^  de- 
clares that  the  instrument  given  on  such  illegal  consid- 
eration shall  be  absolutely  void  f  for  where  the  note  is 
expressly  made  void  by  statute,  even  a  bona  fide  holder 
cannot  recover  on  it.^ 

3  Lyon  V.  Waldo,  36  Mtcb.  853;  Wooden  tract  under  which  it  it  executed  void  and 

V.  Shotwell,   83  N.  J.  (L.)  466;  Buflfcndeau  criminal.    Snoddy  v.  Bank,  88  Tcnn.  678. 

V.  Brooks.  28  Cal.  641.  But  see  New  v.  Walker,  108  Ind.  866. 

♦  Morton  v.  Fletcher,  2  A.  K,  Marsh.  6Vallett  v.  Parker,  6  Wend.  616;  Town 
1.37, 12  Am.  Dec.  866;  Edfirell  v.  McLaugh-  of  Eagle  v.  Kohn,  84  111.  292;  Root  v.  Mer- 
lin, 6  Whart.  176,  86  Am.  Dec.  214;  Shrop-  Ham,  27  Fed.  Rep.  909;  Fuller  v.  Green,  64 
shire  v.  Glasscock,  4  Mo.  636,  81  Am.  Dec.  Wis.  159;  Traders'  Bank  v.  Alsop,  64  lovea 
189;  Sprague  v.  Rooney,  104  Mo.  349.  16  S.  97;  Jones  v.  Sevier,  1  Litt.  60, 18  Am.  Dec. 
W.  Rep.  133:  Russell  V.  Ryland,  2  Humph.  218;  Bell  v.  Parker.  8  Dana.  61,  28  Am. 
181,  86  Am.  Dec.  307;  Bettis  v.  Reynolds,  12  Dec.  66;  Haight  v.  Joyce.  2  Cal.  64,  66  Am. 
Ired.  344,  66  Am.  Dec.  417;  Monro  v.  Smel-  Dec.  811;  New  v  Walker,  108  Ind.  865; 
ly,  25  Tex.  686,  78  Am.  Dec.  541  ;Hockaday  Coulter  v.  Robinson,  14  S.  &  M.  18;  Single- 
V.  Willis,  1  Spear,  879,  40  Am.  Dec.  606;  ton  v.  Bremar,  Harp.  201;  Pope  v.  Han ke. 
Chiles  V.  Coleman,  2  A.  K.  Marsh.  896,  12  40  N.  E.  Rep.  839  (111.);  Koster  v.  Seney, 
Am.  Dec.  896;  Merchants  Sav.  Bk.  v.  Dun-  68.  N.  W.  Rep.  624  (la.);  Ayer  v.  Yonker, 
can,  36  S.  W.  Rep.  887  (Tenn):Winchester  60  Pac.  Rep.  2l8  (Colo.) 
Co.  v.Veal.  146  Ind.  506,  41  N.  E.  Rep.  834;  7  Aurora  v.  West.  22  Ind.  88;  Andrews 
Ayer.  V.    Younker,    50     Pac.     Rep.     218  v.  Hoxie,  6  Tex.  171;   Ayer   v!   Yonker. 


(Colo.) 


supra;  Boughner  v.   Meyer,   6  Colo.  73: 


s  A  statute  by   necessary  implication       Irwin     v.   Marquett,    50  N.  W.   Rep.  88 
makes  a  note  void  when  it  makes  the  con-       (Ind). 
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§344.     Distinctiwi  Between  ''Vmd/'  ''Voidable"'  and 
''Unenforceable,'^ 

An-  agreement  is  either  "valid,"  "void,"  "voidable'^ 
or  "unenforceable."  A  void  agreement  is  one  destitute 
of  legal  effect.  It  is  a  mere  nullity  and  good  for  no 
purpose  whatever.  It  is  binding  upon  neither  party 
and  may  be  attacked  as  invalid  by  strangers.  It  does 
not  require  any  disaffirmance  to  avoid  it,  but  may  be 
simply  disregarded  and  it  cannot  be  ratified  and  made 
valid.  Of  this  nature  are  all  of  the  agreements  con- 
sidered in  this  chapter  except  one  or  two  classes  which 
have. been  already  noticed  as  exceptions.* 

A  "voidable"  contract  is  one  that  is  good  both  as  be- 
tween the  parties  to  it  and  as  to  third  persons,  until  it 
is  avoided  by  the  party  entitled  to  avoid  it.  It  is  valid 
and  binding  until  thus  disaffirmed  and  its  infirmity 
may  be  completely  cured  by  a  ratification  by  the  party 
at  whose  instance  it  might  have  been  avoided.  Of  this 
class  are  those  in  which  one  of  the  parties  has  a  legal 
incapacity  or  where  the  agreement  lacks  the  element  of 
consent  or  wants  a  legal  consideration.^ 

An  "unenforceable  contract"  is  one  that,  while  per- 
fectly valid,  is  incapable  of  proof  pending  the  fulfill- 
ment of  certain  conditions.  A  contract  which  is  unen- 
forceable cannot  be  set  aside  at  the  option  of  one  of  the 


iMcFarland  v.  Hcin,  127  Mo.  327,  89  S.  able"  see  Pcargoll  v.  Chapin,  44  Pa.  St.  15: 
W.  Rep.  1(W0.  The  word  "void"  is  some-  Alexander  v.  Nelson,  42  Ala.  462.  In 
times  used  in  statutes  and  very  frequently  Beecher  v.  Marq.  &  Pac.  R.  M.  Co..  45 
in  the  reports  where  the  word  ''voidable''  Mich.  106,  Cooley,  J.,  said:  "If  it  is  ap- 
is intended  to  be  used.  For  the  construe-  parent  that  an  act  is  prohibited  and  de- 
tion  of  the  word  "void"  see  Fuller  v.  Has-  clared  void  on  pounds  of  general  policy, 
brouck,  46  Mich.  83;  Allis  v.  Billings,  6  we  roust  suppose  the  legislative  intent  to 
Mete.  417;  Anderson  v.  Roberts.  18  Johns.  be  that  it  shall  be  void  to  all  intents ;  while 
527;  Goldsmith  v.  Hampton,  5  C.  B.  (n.  s.)  if  the  manifest  intent  is  to  give  protection 
108;  Breckenridge  v.  Ormsby,  1  J.  J.  to  determinate  individuals  who  are  sui 
Marsh.  2»5,  19  Am.  Dec.  71;  Van  Schaack  juris,  the  purpose  is  sufficiently  accom- 
V.  Robbins,  86  Iowa  201;  Brown  v.  Brown,  plisbed  if  they  are  given  the  hberty  of 
60  N.  H.  588;  Bromley  v.  Goodrich,  40  avoiding  it." 
Wis.  181;  Kearney  v.  Vaugban,  60  Mo.  284;  jc^*  xnt*  Chan  VI 
Mm.  BeAcfit  Ins.  to.  v.  wrnne;49  Pac.  Rep.  ^"  ^''^^'  ^^^'  ^^• 
449  (Mont.)    As  to  construction  of  "void- 
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parties  to  it;  the  obstacles  to  its  enforcement  do  not 
touch  the  existence  of  the  contract,  but  only  set  diffi- 
culties in  the  way  of  action  being  brought  or  proof 
given.  Of  this  class  are  contracts  which  fail  to  comply 
with  the  provisions  of  the  statute  of  frauds,  and  so  can- 
not be  proved ;  or  contracts  by  word  of  mouth  or  in 
writing  which  are  required  by  statute  or  law  to  be  in 
writing  or  under  seal,  or  contracts  which  have  fallen 
under  the  statute  of  limitations,  and  can  only  be  revived 
by  an  acknowledgment  in  writing. 
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THE  OPEEATION  OF  THE  CONTEACT. 


$  845.    Introductory. 
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§345.     Introductory. 

The  making  of  the  agreement,  its  form,  the  question 
of  consideration,  the  capacity  of  the  parties,  the  neces- 
sity of  consent  to  its  terms  and  the  requirement  that  the 
object  of  the  agreement  shall  be  legal  having  been  dis- 
cussed, we  must  now  consider  the  question  aa  to  whom 
the  rights  and  liabilities  under  the  agreement  may  at 
once  extend  (Chap.  VIII)  and  to  whom  may  they  subse- 
quently pass  by  assignment  (Chap.  IX). 
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CHAPTER  VIII. 

THE  LIMITATIONS  TO  THE  OBLIGATION  AND  RIGHT. 

Section  346.  Two  Parties  Necessary. 

347.  The  Liability  of  one  not  a  Party. 

348.  Agreement  May  Impose  Duties  on  Third  Parties. 

349.  The  Rights  of  One  not  a  Party. 

350.  Exceptions. 

351.  Where  False  Representation  is  Made. 

352.  Where  Breach  of  Duty  Connected  with  Contract. 

353.  Promise  for  Special  Benefit  of  Third  Person. 

354.  Trust — Quasl-Contract — ^Near   Relationship — Agency. 

355.  Several,  Joint  and  Joint  and  Several  Promisors. 

356.  Several,  Joint  and  Joint  and  Several  Promisees. 

§346.     Two  Parties  Necessary. 

Two  parties  are  essential  to  every  contract^  for  a 
man  cannot  sue  himself  or  enter  into  any  obligation  en- 
forceable by  law  with  himself  f  nor  can  the  same  person 
be  a  party  on  both  sides,  although  other  persons  be 
joined  with  him  on  the  one  side  or  the  other.^  One  of 
the  parties,  however,  may  not  be  in  existence  at  the  time, 
or  -at  least  not  ascertained ;  as  in  the  case  of  an  offer  of 
a  reward,  which  may  be  accepted  by  any  one  performing 
the  services  required.*  But  a  promise  made  to  every- 
body is  not  a  promise  to  any  particular  person  and  is  too 
indefinite  as  a  rule  to  support  an  agreement.*^  No  act- 
ion can  be  maintained  upon  an  instrument  in  writing 
for  the  payment  of  money,  unless  the  instrument  shows 

iCarson  v.  Clark,  1   Scam.  118, 25  Am.  sMoflfatt  v.  Van  MilHnj?en,  2  B.  &  C.  124, 

Dec.  79;  Gorham  v.  Meacham,  63   Vt.  281,  note;  DeTastet  v.  Shaw,  1  B.  &  Aid.  664; 

22  Atl.  Rep.  572.  Faulkner  v.  Lowe,  2  Ex.  595;  Eastman  v. 

2Taussifr   V.  Hart,  58    N.  Y.  425;  Collins  Wright,  6  Pick.  816. 

V.  Tilton,  58  Ind.  874;  Whitehead  v.  Hel-  *Ante,  Chap.  I. 

Icn,  76  N.  C.  99.  sQark  v.  R.  Co.,  81  Fed.  Rep.  282. 
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on  its  face  to  whom  it  is  payable.®  But  a  variance  or 
mistake  in  the  names  of  parties  to  a  contract,  whether 
individuals  or  corporations,  is  not  fatal  to  their  con- 
tracts, if  there  be  a  suflftcient  description  of  the  parties, 
by  which  they  may  be  identified.^  The  question  as  to 
who  are  the  parties  to  a  contract  is  one  for  the  jury.® 

§347.     The  Liability  of  One  Not  a  Party. 

Contractural  obligation  being  the  result  of  a  volun- 
tary act,  one  cannot  be  bound  unless  his  own  act  has 
given  rise  to  it ;  therefore  one  is  not  bound  by  a  contract 
who  is  not  a  party  to  it.^  In  a  recent  case,*  the  question 
arose  whether  A  by  paying  B's  debt  could  make  B  liable 
to  A  and  it  was  held  that  he  could  not,  the  court  saying : 

''One  man,  who  is  under  no  obligation  to  pay  the  debt  of  another, 
cannot  without  his  request  officiously  pay  that  other's  debt,  and 
charge  him  with  it.  If  the  debtor  ratify  such  payment,  the  debt  is 
discharged,  and  he  becomes  liable  to  the  stranger  for  money  paid  to 
his  use.  If  he  refuse  to  ratify  it,  he  disclaims  the  payment,  and 
the  debt  stands  unpaid  as  to  him.  In  the  one  case,  the  stranger 
would  at  law  sue  the  debtor  for  money  paid  for  his  use.  If  his  pay- 
ment is  not  ratified,  he  may  go  into  equity  praying  that,  if  the 
debtor  ratify  it,  said  debtor  may  be  decreed  to  repay  him,  or,  if  the 
debtor  do  not  ratify  the  payment,  that  the  debt  be  treated  as  unpaid 
as  between  him  and  the  debtor,  and  that  it  be  enforced  in  his  favor 
as  an  equitable  assignee.  .  .  .  But  how  as  to  the  creditor. 
When  a  stranger  pays  him  the  debt  of  a  third  party  without  the  re- 
quest of  such  third  party,  as  in  this  case,  can  the  creditor  say  the 
debt  is  yet  unpaid,  and  enforce  it  against  the  debtor,  as  is  at- 
tempted to  be  done  here?  Can  he  accept  such  payment  and  say,  be- 
cause it  was  made  by  a  stranger,  it  is  no  payment?  Is  his  accept- 
ance not  an  estoppel  by  conduct  in  pais,  as  to  him." 


•Mayo  V.  Chenowith,  1  111.  900.  Pac.  Rep.  698;  Derickson  v.  Krause,  4  lU. 

TMcdway   Manfg.   Co.    v.    Adams,   10  ApP/^^*  ^^^.^'Jf^A^RS^fi^^  <S?-^- 

Mass  860                                                     '  Rockport  Granite  Co.,  149  Mass.  381, 31  N. 

«iaiiw«    v^^A   A    w:^K    oT*    nR    a™  E.  Rep.  947;  Holies  v.  Carli,  18  Minn.  113; 

•  Miller  v.  Ford.  4   Rich.  376,  55    Am.  Schuster  v.  R.  Co.,  60  Mo.  290. 

^^'  ^^'  «Cniml!sh  v.  Central  Imp.  Co.,  38  W. 

1  Crawford  v.  Brown,  21  Colo.  273,  40  Va.890, 18S.  E.  Rep.  466. 
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So  A  and  C  cannot  by  any  agreement  they  may  enter 
into  impose  a  liability  upon  B.^  In  an  English  case,*  B 
employed  A  to  transport  goods  from  London  to  Amster- 
dam. A  agreed  with  C  to  put  the  whole  conduct  of  the 
transport  into  his  hands;  he  did  the  work  and  sued  B 
for  his  expenses  and  commission.  It  was  held  that  B 
was  not  liable,  for 

"There  is  no  pretence  that  the  defendant  ever  authorized  A  to 
employ  any  other  to  do  the  whole  under  them:  the  defendant  looked 
to  A  only  for  the  performance  of  the  work,  and  A  had  a  right  to 
look  to  the  defendants  for  payment,  and  no  one  eUe  had  that 
right"* 

§348.    Agreement  May  Impose  Duties  on  Third  Parties. 

But  though  a  contract  cannot  impose  the  burdens  of 
an  obligation  upon  one  who  was  not  a  party  to  it,  never- 
theless a  contract  does  impose  a  duty,  upon  persons  ex- 
traneous to  the  obligation,  not  to  interfere  with  its  due 
performance.  In  the  leading  case  of  Lumley  v.  G^e/ 
the  plaintiff,  being  the  manager  of  an  opera  house,  en- 
gaged a  singer  to  perform  in  his  theater.  The  defendant 
induced  her  to  break  her  contract.  The  plaintiff  sued 
the  defendant  for  procuring  this  breach,  and  it  was  held 
that  without  deciding  that  an  action  would  lie  against 
one  who  procured  the  breach  of  any  kind  of  contract, 
such  an  action  would  lie  for  inducing  a  servant  to  quit 
the  service  of  his  master.  Subsequently  in  Bowmen  v. 
HallJ^  the  case  was  not  limited  to  the  relation  of  master 
and  servant,  but  the  broad  principle  was  laid  down  that 
a  man  who  induces  one  of  the  parties  to  a  contract  to 

3 Peers  v.  Board  of  Education,  78  111.  menu  with  one  with  whom  he  hat  con- 
506:  Baltzer  V.  R  Co.»llftU.  S.  684;  Fair-  tracted  to  deliver  property  on  his  con- 
child  y.  King,  102  Gal.,  880.  tract/*    Rostman  v.  Townsend.  17  Wit. 

•Schmaling   v.   Thomlinson,    6  Taunt.  «,84  Ana.  Dec.  783:  Boston  Ice  Co.  v.  Pot- 

147,  *  '  ter,  128  Mass.  88, 86  Am.  Rep.  9. 

*'*A  man  cannot  be  made  debtor  to  any  *2  E.  &  B.  816. 

indefinite    number  with  whom  he  never  '6  Q.  B.  Div.  330;  Temperton  v.  Russell, 

contracted,   by    their    makings     arrange-        1  Q.  B.  715  (1893). 
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break  it,  intending  thereby  to  injure  the  other,  is  liable 
to  an  action.  The  decisions  in  the  United  States  are  not 
harmonious.  It  is  not  denied  in  our  courts  that  an  ac- 
tion will  lie  for  wrongfully  enticing  away  another^s  ser* 
vant  or  apprentice.^     But  in  a  Maine  case,*  it  is  said : 

"A  man  may  adyise  another  to  break  a  contract,  if  it  be  not  a 
contract  for  personal  services.  He  may  use  any  lawful  influences 
or  means  to  make  his  advice  prevail.  In  such  a  case  the  law  deems 
it  not  wise  or  practicable  to  Inquire  into  the  motive  that  instigates 
the  advice.    His  conduct  may  be  morally  and  not  legally  wrong." 

And  such  is  the  law  of  several  States.^ 

On  the  other  hand  in  Massachusetts  it  is  said  that  the 
principle  of  Lumley  v.  Gye  applies  to  "all  contracts  of 
employment,  if  not  to  contracts  of  every  description  ;"* 
and  in  North  Carolina  that  "the  same  reasons  cover 
every  case  where  one  person  maliciously  persuades 
another  to  break  any  contract  with  a  third  person.  It  is 
not  confined  to  contracts  of  service.'^^ 

§349.     The  Rights  of  One  Not  a  Party. 

One  cannot  acquire  rights  under  a  contract  to  which 
he  is  not  a  party.  The  reason  for  the  rule  requiring 
privity  of  contract  in  an  action  founded  on  a  contract 
is  that  the 

"Object  of  parties  in  inserting  in  their  contracts  specific  under- 
takings, with  respect  to  the  work  to  be  done,  is  to  create  an  obliga- 

3Law8on    Rifi[ht8.    Rem.    &     Pr.,  289;  88  Pac.  Rep.    493;  Glencoe  Land  Co.  v. 

Woodward  v.  Washburn,  3     Denio,  869;  Hudson  Co.,   138    Mo.   489;   McCann   y. 

Bixby  V.  Dunlap,    66  N.    H.  466.  2i  Am.  Wolff,  28  Mo.  (App.)  447. 

Rep.  476;  Noice  v.  Brown,  ^  N.  J- (LO  669;  e  Walker  v.  Cronin,  107  Mass.  665. 

Ames  V.  Union  Railway   Co.    117  Mass.  _, c»»-i^„  na^s  n     ork    »«j  -«- 

641;  Hasicins  v.  Royster,'  70  N.  C.  601.  16  r.'l?^^J'§^^^^^^lS,^J,p'   ^  'ffL'V 

Am.  Rep.  780;  Walker  v.  Cronin,  107  Mass.  gud  ey  v.  Brisr^,  141  Mass    684;  Rjce  v 

665;  JonSs  v.  Blocker.  43  Ga.  831;  Daniel  v.  5^*"^.*^' J?  ?-jL'    ^L^^P'^ V' r!^*<^ 

490  BAdireiey,  lo    uaro.  negligent  act  of  a  third  pcrSh,  by  which 

_,„        _  . .     ,„  the  performance  of  the  contract  was  ren- 

4Haywoodv.Tillson,75Me.  100.  jered   impossible.    Byrd  v.    English,  117 

'Chambers  v.  Baldwin,  91   Ky.  121, 16  S.  Ga.  191,  48  S.  B.  Rep.  419. 

W.  Rep.  57;  Boyson  v.  Thorn,  96  Cal.  678, 
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lion  inter  esse.  These  engagements  and  undertakings  must  neces- 
sarily be  subject  to  modifications  and  waiver  by  the  contracting 
parties.  If  third  persons  can  acquire  a  right  In  a  contract,  in  the 
nature  of  a  duty  to  have  it  performed  as  contracted  for,  the  parties 
will  be  deprived  of  control  over  their  own  contracts."* 

Therefore  an  action  for  the  breach  of  a  contract  can 

be  brought  only  by  one  who  was  a  party  to  the  contract.^ 

The  following  are  illustrations  of  the  principle : 

1.  A  agrees  to  build  a  wagon  for  B  but  he  builds  it  so  unskilfully 
that  when  it  is  used  by  C  to  whom  B  has  loaned  or  sold  it,  it  breaks 
down  and  C  is  injured.s  2.  A,  a  blacksmith,  negligently  shoes  B's 
horse.  C  hires  the  horse  from  B  and  is  injured  while  riding  it, 
through  the  defective  shoeing/  3.  A,  an  attorney,  is  employed  by 
B,  who  is  about  to  purchase  a  piece  of  real  estate,  to  examine  the 
title.  B,  without  using  the  care  and  skill  which  he  is  bound  to  use, 
reports  that  the  title  is  good;  C  relying  on  his  report  purchases  the 
land,  but  the  title  turns  out  not  to  be  good  and  C  is  damaged.'  4. 
A,  a  water  company,  contracts  with  B,  a  city,  to  keep  at  all  times  a 
sufficient  supply  of  water  for  the  use  of  the  city  for  the  extinguish- 
ment of  fires.  «It  fails  to  keep  its  contract  whereby  the  house  of  C 
is  burned,  there  being  no  supply  of  water."  5.  A  employs  B  to  draw 
his  will  and  instructs  him  to  include  a  legacy  to  C.  B  by  neglect 
fails  to  include  C,  whereby  C  is  deprived  of  the  intended  legacy .7 
6.  A  builds  a  house  for  B  but  does  so  so  negligently  that  a  fioor 
gives  way  and  C,  a  guest  of  B,  is  injured.*  7.  A  builds  a  bridge  for 
a  county  and  agrees  with  it  to  keep  it  in  repair  and  lighted.  A  fails 
to  light  it  and  C  is  injured.* 

In  none  of  these  cases  has  C  any  right  of  action  as  he 
was  not  a  party  to  the  broken  contract. 

1  Kahi  V.  Love,  87  N.  J.  (L.)  5.  sCurtin   v.  Somerset,  140  Pa.  St.  70,    the 

JWilliamsonv.  McGrath,180   Mass.    56,  court   say  ingr:.  "The  consequences  of  hold - 

61  N.  E.  Rep.  686;  Litchfield     v.    Garratt,  >"K  ^hc  opposite   doctrine   would    be   far 

10Mich.496:Harrisv.  McKlnley,  57Minn.  reaching.   If  a  contraaor   who   erects   a 

198,  68  N.W.  Rep.  Wl;  Roddy  V.    R.     Co.  house,  who  builds  a   bridge   or    performs 

104MO.  284;16S.  W.  Rep.  1112;  Heizer   v.  any  other    work,   the    manufacturer   who 

Klngsland  Co.    110     Mo.   65;   Johnson  v.  constructs  a  boiler,  piece  of  machinery   or 

Morgan  68  N    Y   494  ^  steamship,  owes  a   duty   to   the   whole 

*iS:.».L..K^J«-«*«  viT^i^u*  iA  iLf     A   w  world  that  his  work  or  his  machine  or   his 

in^                                   ^    '  steamship  shall  contain  no  hidden  defect, 

'""•  it  is  difficult  to  measure  the  extent   of   his 

«Thomas  ▼.  Winchester,  6  N.  T.  877.  responsibility,  and  no  prudent  man   would 

sNationalBk.  V.  Ward,  100  U.  S.  196.  engage  in   such   occupations   upon    such 

Aw-^^j-  «  r^^^^  Wo*-.,  r«     lA  M-.K  AA  conditions.    It  is  safer  and  wiser  to  confine 

40  Am'^Re^'.Sn^ecY^rt  ^^eoku'k'^wit^;  ^S;i^^  ^"  ^'^  P^"^"   immediately 

Co.,  79  la.  419;  Phoenix  Ins.    Co.  v.  Tren-  con^crnea.              ^      ^^  ^  ,    «       ^^^  ,„ 

ton'Watcr  Co.,  4«  Mo,  (App.)  118;  Contra.  ,  ^Styles  v.  Long  Co.,  57  Atl.  Rep.  448  (N. 

Paducah  Lumber  Co.  r.  Water  Co.,  89  Ky.  J)- 

840. 

7  Buckley  t.  Gray,  110  Cal.  839,   42    Pac. 
Rep.  900. 

409 


Digitized  by  VjOOQIC 


4  351         LIMITATIONS  TO  OBUGATION  &  BIGHT.      [PABT  II. 

§350.     Exceptions. 

To  the  general  rule  there  are  the  following  exceptions 
(a)  Where  a  false  representation  is  made,  (b)  Where  a 
breach  of  duty  is  connected  with  the  contract  (c) 
WTiere  a  promise  is  made  for  the  special  benefit  of  the 
third  person,  and  (d)  Where  it  is  a  question  of  trust, 
quasi-contract,  near  relationship  or  agency. 

§351.     Where  False  Representation  is  Made. 

(a)  Where  in  the  making  of  an  agreement  a  false 
representation  is  made  by  one  of  the  parties  it  is  not  an 
actionable  fraud  unless  it  appears  that  it  was  made  with 
the  intention  that  it  should  be  acted  upon  by  the  party 
injured.^  If  this  intention  is  present  however  it  is  not 
necessary  that  it  should  have  been  made  to  him.*  In 
Langridge  v.  Levy^  the  defendant  sold  a  gun  to  the 
father  of  the  plaintiff  for  the  use  of  himself  and  his  sons 
representing  that  the  gun  had  been  made  by  Nock  and 
was  "a  good,  safe,  and  secure  gun :"  the  plaintiflf  used 
the  gun ;  it  exploded,  and  so  injured  his  hand  that  am- 
putation became  necessary.  He  sued  the  defendant  for 
the  false  representation,  and  the  jury  found  that  the 
gun  was  unsafe,  was  not  made  by  Nock,  and  found  gen- 
erally for  the  plaintiflf.    It  was  urged  that  the  defendant 

lAnte.  fMO/  intent  that  she  should  act  upon  it.  The 
tRice  V.  Manley,  M  N.  Y.  8«;  Benton  v.  fo^rt  distinguishes  the  ewe  at  bar  from 
Pratt,  2  Wend.  786-  Snow  v.  Judson,  88  the  Ensrlish  Gun  Case,  on  the  ground  that 
Barb.  210;  Bank  v.  byers,  ld9  Mo.  683.  "H  ^^e  Utter  case  the  defendant  knew  that 
.  A  «#  Lttt  .-lA  'I  f^\^  ti  u  *^e  in>n  was  to  be  used  by  the  sons  and 
.*•  m?  **;5  Y\?,"v> '°  ^^*^u  ':.  Harden,  made  the  false  represenutlons,  expecting 
78  Me  628,  7  Atl.  Rep.  892,  the  defendant  t,,e  son  aswell  as  the  father  to  refyupon 
had  sold  a  horse  to  the  plaintiff's  husband  them.  •^iHthe  case  at  bar  we  do  nbt  find 
^fP5*i?*"^*°«^  Svn"  \^^^  ^  ;  •***  .*"J*  from  the  evidence  that  the  defendant  un- 
kind  horse.  While  the  husband  was  tak-  derstood  that  the  horse  was  being  pur- 
ine the  plaintiff  for  a  drive  with  the  horse  chased  for  the  wife  or  for  her  use,  or  that 
t  became  unmanageable  and  ran  away  in-  he  expected  the  wife  to  rely  upon  any  rep- 
juring  the  plamuff.  She  brought  action  resentations  of  his.  The  husband  m  m 
against  the  defendant  on  the  false  repre-  the  business  of  peddling  sewing  machines, 
senution,  but  the  court  held  that  she  could  and  the  defendant  un3erst<>od  the  horse 
not  recover  because  It  w«  not  shown  that  ^,  wanted  for  use  in  that  business.** 
the  defendant  told  any  falsehood  with  the 
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could  not  be  liable  to  the  plaintiff  for  a  representation 
not  inade  to  him ;  but  the  Court  of  Exchequer  held  that, 
inasmuch  as  the  gun  was  sold  to  the  father  to  be  used  by 
his  sons,  and  the  false  representation  made  in  order  to 
effect  the  sale  and  as 

"There  was  fraud  and  damage,  the  result  of  that  fraud,  not  from 
an  act  remote  and  consequential,  but  one  contemplated  by  the  de- 
fendant at  the  time  as  one  of  its  results,  the  party  guilty  of  the 
fraud  Is  responsible  to  the  party  injured." 

So  as  to  representations  made  to  commercial 
agencies  by  business  men  regarding  their  financial  re- 
sponsibility. Where  such  representations  are  made 
falsely  with  the  design  of  procuring  large  credit  and  de- 
frauding persons  acting  in  reliance  on  them,  an  action 
of  deceit  will  lie.* 

§352.     Where  Breach  of  Duty  Connected  With 
Contract. 

(b)  Where  one  is  charged  simply  with  a  breach  of 
contract  he  is  liable  only  to  the  party  or  parties  with 
whom  he  has  contracted,  but  if  he  is  charged  with  a 
breach  of  duty  he  is  not  protected  because  he  has  made  a 
contract  with  another  in  respect  to  the  same  thing.^ 
Therefore  if  a  person  sells  an  article  which  he  knows 
will  do  damage  to  others  and  conceals  that  fact  he  will 
be  liable  to  third  persons  who  are  injured  thereby* ;  and 
the  same  result  follows  where  one  erects  and  maintains 
a  structure  on  another's  land  with  his  consent  and 
knowingly  allows  it  to  remain  in  a  dangerous  condi- 
tion.^   WTiere  however  the  seller  cannot  be  proved  to 

« Baton  V.  Avery,  83  N.  Y.  31;   Genetsee  Wellington  v  Oil  Co.,  104  Mass.  64;  State  v. 

County  Savings  Bank  v.  Mich.  Barge  Co.  Pox,  79  Md.  514, 39  Atl.  Rep.  001;  Lewis  v. 

52  Mich.  1»4;  Gainsville  Blc.  v.  Bamberger,  Terry,  111  Gal.  80, 48  Pac.  Rep.  396:   Schu- 

77  Tex.  48.  bert  v.  Clarlc,  49  Minn.  881, 51  N.  W.  Rep. 


1  Smith,  Neg.  p.  10.  ^1^- 

""lung  V.  waters  rierce  l 
Lep.  929  (Mo.). 
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have  known  of  the  defect  but  has  been  guilty  of  negli- 
gence in  its  manufacture  or  in  its  inspection,  he  is  liable 
only  to  the  person  to  whom  he  sold  it  and  to  whom  only 
he  impliedly  promised  that  it  was  free  from  defects* — 
unless  the  thing  is  in  its  very  nature  eminently  danger- 
ous to  life  or  limb.  The  decisions  are  not  very  clear  sls 
to  what  classes  of  chattels  come  within  this  description. 
It  has  been  laid  down  that  a  steam  threshing  machine,^  a 
steam  boiler  f  a  drop  press  f  a  lamp  f  a  sidesaddle,®  a 
freight  elevator^^  or  a  fly  wheel  in  a  mill  is  not  emi- 
nently dangerous,  within  this  rule,  the  court  in  the  last 
case  saying: 

"Poison  is  a  dangerous  subject.  Gunpowder  is  the  same.  A  tor- 
pedo is  a  dangerous  instrument,  as  is  a  spring  gun,  a  loaded  rifle  or 
the  like.  They  are  Instruments  and  articles  in  their  nature  calcu- 
lated to  do  injury  to  mankind,  and  generally  intended  to  accom- 
plish that  purpose.  They  are  essentially,  and  in  their  elements,  in- 
struments of  danger,  not  so,  however,  an  iron  wheel,  a  few  feet 
in  diameter  and  a  few  inches  in  thickness,  although  one  part  may 
be  weaker  than  another.  If  the  article  is  abused  by  too  long  use 
or  by  applying  too  much  weight  or  speed,  an  Injury  may  occur  as 
it  may  from  an  ordinary  carriage  wheel,  a  wagon  axle  or  the  com- 
mon chair  In  which  we  sit.  There  Is  scarcely  an  object  in  art  or 
nature  from  which  an  injury  may  not  occur  under  such  circum- 
stances. Yet  they  are  not  in  their  nature  sources  of  danger  nor  can 
they  with  any  regard  to  the  accurate  use  of  language  be  called 
dangerous  instruments.  That  an  injury  actually  occurred  by  the 
breaking  of  a  carriage  axle,  the  failure  of  the  carriage  body,  the 
falling  to  pieces  of  a  chair  or  sofa  or  the  bursting  of  a  fly  wheel 
does  not  In  the  least  alter  Its  character."" 

«Heizerv.    King^sland    Co.,  110  Mo.  65.  sHeizer  v.  Kinirsland  Co.,  110  Mo.  65. 

And  illustrations  in  §  849  Ante.    In  a  lead-  eL^osc  v.  Clute,  61  N.  Y.  494. 

mg  English  case.  Heaven  v.  Pender,  11  Q.  ,.,  ^^  ^  »l      ,_        r^      ««  «  »  «« 

B.  Div.  608.  Brett.    M.  R.     formulated    a  'McCaffray  v.  Mo8sbcrg.Co.,28  R.I.  381, 

a  general  rule  to  the  effect  that  where  ma-  "^  •^'*-  ***?•  "5*- 

chinery  or  goods  are  supplied  to   be   used  sLongmead  v.  Holladay,  6  Ex.  761;  Col- 

immeoiately  bv  a  particular  person  or  per-  lins  v.  Selden,  L.  R.  8  C.  P.  495. 
sons,  or  one  of  a  class  of  persons  the  duty  efiragdon  v.    Perkins  Co.,87Fcd.  Rep. 

anses  to  see  that  they  are  not  defective    or  109 

likely  to  do  injury  to  those  persons;  but    it  ,*  ..    .  ,,  ,^  ...  .    ,._  ,.  .. 

is  otherwise  where  the  machinery  or  goods  *  w^*^^,Sq^-  ^^''vcy.  ♦»  Mich.  517, 14  N. 

are  supplied  under  circumstances  in  which  ^*  *^^P'  ^^' 

it  would  be  a  chance  by  whom  they  would  1 1  Loop  v.  Litchfield,  42  N.  Y.  361, 1  Am. 

be  used.    This  suggestion,   however,   has  Rep.  548. 
received  no  judicial  support  in  this  country. 
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But  poisonous  drugs  are.  In  Thomas  v.  Winchester, ^^ 
the  defendant  by  his  agent  put  up  a  jar  of  belladonna,  a 
deadly  poison,  and  n^ligently  labelled  it  "dandelion/^ 
a  harmless  medicine.  He  sold  the  jar  thus  labelled  to 
one  druggist,  who  sold  it  to  another.  The  plaintiflPs 
wife  being  ill  her  physician  prescribed  dandelion,  and 
the  prescription  was  filled  by  the  last-named  druggist 
from  the  jar,  and  administered  to  her,  by  which  she  was 
injured.  The  defendant  was  held  liabla  So  are  illu- 
minating oils,^*  provisions  supplied  by  a  caterer  at  an 
entertainment^*  and  a  high  scaffold." 

§353.    Promise  for  Special  Benefit  of  Third  Person. 

(c)  Where  a  person  makes  an  agreement  for  the 
special  benefit  of  a  third  person,  the  beneficiary  may 
sue  upon  it.  This  is  not  the  English  rule — ^because  the 
courts  of  that  country  still  adhere  to  the  necessity  of 
privity  of  contract^  but  it  is  the  rule  in  the  Federal 
<50urts  and  in  most  of  the  states,  sometimes  by  judicial 
decision  and  sometimes  by  virtue  of  the  statutory  provis- 
ions existing  in  the  code  states  that  an  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest.* 
And  in  some  of  the  states  in  addition  to  the  direct  bene- 
fit, it  is  also  required  that  the  performance  of  the  agree- 

1 26  N.  T.  897:  Norton  y.  Sewall,  106  160  Mass.  4fi:  Borden  ▼.  Boardman.  187 
Mass.  148:  Stevens  v.  Ludlow,  46  Minn.  160;  Mass.  410,  Linneman  v.  Moroes,  98  Mich. 
Blood  Balm  Co.  y.  Cooper.  88  Ga.   467,    10       178. 

?;^i.?*RP'/*S^*Ti«J'^^°'°"'   ^   ^-  «Hendrick  v.    Lindsey.  98  U.    S.    148; 

Va.  644,41  S.  E.  Rep.  190.  Lawrence  v.   Fox,  20  N.  Y.  868;  Vrooman 

isElkins  V.    McKcan,   79   Pa.  St.     493:  v.  Turner,  69  N.  V.  280;  Mason  v.  Hall, 

Wellington  V.  Oil  Co.,  104  Mass.  64.    Con-  80  Ala.  601;   Treat  v.   Sunton,  14  Conn. 

tra.  Standard  Oil  Co.  v.  Murray,  119  Fed.  454;  Morgr^n  v.  Overman  Co.,  87  Cal.  687i 

Rep.  672.  Grant  v.   Diebold  Safe  Co.,  97  Wis.   72: 

wBishop  V.Weber,   189   Mass.   411.  62  lyi^W^^^lI^^ll^i^  Sl?J|f-^ 

Am   Jim  riK  1  N  F   P<»n  ifu  (Wls.);  Jones  v.Thomas,  21  Gratt.  lOlj  Kim- 

?;  ^    u        c    .  u'^T  i  J,n    n       K  t>all  V.  Noyes,  17  Wis.  698;  Bellas  v.  P'agely, 

1 5  Devlin  V.  Smith.  ^  N.  Y.  470:  CouRh  -  19  p^.  st.  S76  Bristow  v.  Lane,  21  IllTlM; 

try  V.  Globe  Woolen  Co.,  66  N.  Y.  887.  16  Bohanan  v.    Pope.  42    Me.  96;    Flint  v. 

Am.  Rep.  887 .  Cadenasso,  64  Cal.  88:  Benffe  v.  Hyatt,  82 

1  Price  V.  Baston,  4  B.  &  Ad.488,  and  it  is  Ky.«  666:  Dearborn  v.  Parks,  6  Me.  81, 17 

not  the  rule  in  a  few  sutes.  Exchange  Bank  Am.  Dec.  206;  Hind  v.  Holdship,  2  Watts, 

v.  Rice,  107  Mass.  37,  Marston  v.  Bigelow,  104,  26  Am.  Dec.  107:  Porter  v.  R.  Co.  97 
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ment  shall  be  in  discharge  of  a  legal  obligation  of  the 
promisee  to  the  party  suing.* 

But  if  the  benefit  is  only  incidental  the  third  party  is 
not  permitted  to  sue.* 

§354.     Triist — Quasi-contract  —  if  ear'    Relationship  — 

Agency. 

(d)  If  A^s  promise  to  B  amounts  to  a  trust  in  favor 
of  C,  C  can  sue  on  it  by  virtue  of  the  fiduciary  relation 
which  such  a  promise  creates.  Thus  if  a  person  conveys 
property  to  another  directing  that  it  shall  be  held  for 
the  benefit  of  a  third  person,  not  a  party  to  the  trans- 
action, the  latter  may  enforce  the  trust  in  a  court  of 
equity.^ 

Where  the  defendant  has  in  his  hands  money  which^ 
in  equity  and  good  conscience,  belongs  to  the  plaintiff^ 
it  is  no  objection  that  there  is  want  of  privity  between 
the  parties  to  the  action,  or  that  the  consideration  did 
not  move  from  the  plaintiff.  The  law  creates  both  the 
privity  and  the  promise.* 

A  near  relationship  between  the  promisee  and  the  per- 
son who  is  to  take  a  benefit  under  the  contract  is  held  in 
a  few  cases  to  give  the  latter  a  right  of  action.* 

A  may  represent  B,  in  virtue  of  a  contract  of  employ- 
ment subsisting  between  them,  so  as  to  become  his 


N.  C.  46.  2  S.  E.  Rep.  874;    Drown   v.  Trenton  Water  Co.,  IW  Mo.  804;  National 

O'Brien,  1  Rich.   268.   44  Am.    Dec.   254;  Bank  ▼.  Grand  LodRC,  08  U.  S.,  188. 

Machias  Hotel  Co.  v.  Coyle.  86  Me.  406,  i  Railroad  Co.  v.   Durant,  96  U.  5.  676; 

68  Am.  Dec.  718;  Wot  v.  Tel.  Co.,  W  Kan.  Allen  v.  Withrow,  110  U.  S.  il»:  Preacher's 

98, 7  Am.  St    Rep.  680;   Lehow  v.  Simon-  Aid  Soc.  v.  England,  106  111.  126. 

rn-d^^iS^ii^r^A^rsT^^^^  ^  v?v^"?"25-ir(!8r^&iPoJ5^v'i^ss^^ 

Em.v.6arri«.n,  104,Mo.m  Islt^^Tk^n^'^^X^^ 

La^ence  V  ppx.  20  N .  Y.  268;  Jeffer-  Masa.  87  Ante,  chap.  ft. 

•on  V.  Asch,  68  Minn.  446;  Barnes  v.  Irs.  ,„                Vr            ^  ^t     ^  a    n  .  ..^ 

Co.,  66  Minn.  88.  67  N.  W.  Reo,314;  Cole-  Tw^SJTI*  IVbJISS^  r  X*q*'«m  ^^l\^ 

man  v.  Whitney,  62  Vt.  123,  &  Atl.  Rep.  Twcddle  v.  Atkinson.  1  B.  AS.  «g;  .^«»toft 

«oo                    '                                         "^  V.    Dickinson,   10  Mass.   287;    Mellen   v. 

'         ^  „       „            «^  »««<».*•«  XT  Whipple,  1  Gray,  828.    But  sec  Maston  v. 

„   i^^'^SS."^-  ^^5^°*'  J-^  "^;.?ri  ?^.2»*  Bigelow,  160  Mass.  45;  2»  N.  E.  Rep.  71. 

E.  Rep.  601;  Buckley  v^Gray.  110  Cal.  889;  Buchanw  v.  Tilden,  168  N.  Y.  102.  KB  N. 

42  Pac.  Rep.  200;  Washburn  v.  Investment  e.  Rep.  724;  Lawrence  v.  Oglesby,  178  IlL 

Co..  26  Oreg.  48*.  88  Pac.  Rep^  620;  Burton  igg,  62  N.  E.  Rep.  946. 

V.    Larkin,    86  Kan.,  246;    Howsmon   v.  *^ 
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mouth-piece  or  medium  of  communication  with  C,  and 
give  both  B  and  C  rights  as  against  each  other.  This 
employment  constitutes  agency  and  has  been  already 
treated.* 

§355.    Several,  Joint  and  Joint  and  Several  Promisors. 

Promises  made  by  more  than  one  person  may  be  (1) 
several  or  (2)  joint  or  (3)  joint  and  several  and 
whether  a  contract  is  several,  joint  or  joint  and  several 
is  a  question  of  construction,  to  find  the  intention  of  the 
parties.  If  the  intent  can  be  ascertained  from  the  lan- 
guage of  the  agreement,  it  will  be  given  effect  to,  but  if 
this  is  not  clear  then  all  the  circumstances  of  the  case 
and  the  nature  of  the  interests  of  the  parties  will  be 
looked  to.^ 

Two  or  more  persons  may  bind  themselves  severally 
for  the  same  matter,  so  that  the  promisee  is  entitled  to 
claim  the  performance  against  each  of  them  separ- 
ately.* When  a  several  promise  is  made  by  two  or  more 
in  one  instrument,  it  is  the  same  as  though  each  had  exe- 
cuted separate  instruments,^  and  although  they  concern 
the  same  subject-matter,  each  promisor  is  liable  only  for 
his  several  promise,  and  cannot  be  held  for  the  others,* 
The  case  of  a  subscription  paper  to  a  common  object 
where  a  number  of  persons  promise  to  pay  the  sum  oppo- 
site his  name  is  a  good  illustration  of  a  several  promise^ 
as  here  it  would  be  absurd  to  hold  that  each  subscriber 
intended  to  be  liable  for  any  subscription  except  his 


*  Ante.  Chap.  V.  Dec.  430:  Futelier  v.  Lacour,  8  La.  Ann. 

I  -The  rule  is.  that  a  covenant  will  be  ^^i^J^nlnJ^'Hr'^^i  sS'm  jTw?  BSfti 

conttrued  to  be  joint  or  several  accord-  ?2SL;  ^v    T  ^inf  IL  wSk    M7  T^ 

ing  to  the  interest  of  the  parties  appearing  ^^^}^^^'  ^""^'  *"  ***"*  ^^*  ^^**^* 

upon  the  face  of  the  deed,  if  the  words  are  Contr.  454. 

capable  of  that  construction;  not  that  it  .  a  Evans    v.    Sanders,     10    B.      Mon. 

will  be  construed  to  be  several   by  reason  291;  Colt  v.  Learned,  118  Mass.  880;  Costl> 

of  several   interests,   if    it   be    expressly  ran  v.  Lunt.  104  Mass.  817;  Northumber- 

joint.'*    Parke  B.  in  Sorsbie   v.  Park,  12  land  v.    Errington,  6  T.    R.  538,   Leake 

M.  A  W.  140,  18   L.  J.  (Ex.)  9.  Cont.  871. 

>  Lurton  v.   Gilliam,  2  111.  577,  88  Am.  «  Fisker  v.  Spang,  48  111.  (App.) 
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own.'  In  Beck  v.  Pounds,^  a  nomber  of  persons  signed 
a  paper  reading  "We  the  subscribers  agree  to  pay  A. 
B.,  teacher,  |16.50  per  scholar  at  the  erpiration  of  the 
term"  followed  by  the  number  of  scholars  entered  by 
each.    Said  the  court : 

"That  each  employer  designed  to  obligate  himself  to  pay  f6r  the 
tuition  of  every  other  patron's  pupils  no  one  for  a  moment  can  be- 
lieve. Such  a  conclusion  would  do  violence  to  common  sense  as 
well  as  the  common  understanding  of  the  country.    Are  they  thus 

technically  bound  upon  this  paper?    We  think  not" 

• 

A  suit  brought  against  one  of  the  several  promisors 
on  his  promise  is  no  bar  to  a  subsequent  suit  against 
another,  and  suit  may  be  brought  against  each  promisor 
at  the  option  of  the  promisee.^  And  the  doctrine  of  sur- 
vivorship which  we  shall  presently  see  is  an  incident  of 
joint  promises  does  not  apply  to  several  promises,®  for 
on  the  death  of  one  several  promisor®  the  liability  on  his 
promise  descends  to  his  heir  or  executor. 

2.  Two  or  more  persons  may  bind  themselves  jointly 
so  that  each  becomes  liable  for  the  full  performance  of 
the  joint  promise  and  where  several  persons  join  in  one 
instrument  their  promises  are  presumed  to  be  joint.^® 
The  use  of  such  words  as  "we  promise^'  "we  agree*'  or 
"we  undertake/'  imply  a  joint  promise^^  except  as  we 

s  Mom  ▼.  Wilson.  40  Cal.  159:  Harlan  ▼.  lo  Boswell  ▼.  Morton,  20  Ala.  285;  Brady 

Berry,  4  Greene  (Iowa)  212;  Ward  v.  John-  ▼.  Reynolds,  18  Cal.  81;  EUer  v.  Lucy,  m 

SOB.  13  Mass.  148:  Dufi  v.Maguire,  O0  Mass.  Ind.  486,  86  N.  B.   Rep.  1088;  Alpaufirh   ▼. 

300;    O'Conner  v.  Cooper,  102,  Cal.  628;  Wood,  63  N.  J.  L.  888, 18  Atl.  261;Slagev. 

Combs  V.  Steele,  80  Hi  101;  Davis  v.  Barber,  Olds,  12  Ohio  158;  Lincoln  v.  Crandell,  21 

61  Fed.  Rep.  148;  Davis  v.  Hendrix,  60  Wend.  101;Rowland  v.  Phalen,  1  Bosw.  48, 

Mo.  (App.)  444.  Eicbbaum  v.  Irons,  6  Watts  &  S.  07-  40  Am. 

6  20Ga.86;  McArthur  v.  Board,  98  N.  P«c- **«;P'?*>yt«r>an  Church  v.  Manson. 
W  Reo  fift)  ila  >  ^  Rand.  197;  Ins.  Co.  v.  Ins.  Co.,  60  Conn. 

:  „  *^;        ^  J         .  ^  /i^      X  <»,«  283;  Ripley  v.  Crooker,  47  Me.  870,  74  Am. 

7  Harlan  V.  Berry,  4  Greene  (Iowa)  212;  d^^.  4J1.  Philadelpbia  v.  Rcevei  48  Pa. 
Ward  V.  Johnson,  18  Mass.  148.  st.  472:  feuiott  v.  Bell,  87  W.  A^  834, 17 

8  Carthrae  v.  Brown,  8  Leigh  rVa.)  98,  S.  E.  Rep.  899;  White  v.  Tyndall,  18  App. 
28  Am.  Dec.  266;  Enys  v.  Donnitborne,  2  Cas.  268.  By  statute  in  a  number  of  states 
Burr.  1190.  joint  contracts  or  contracts  which  would 

»  Howe  V.  Handley,  26  Me.  116:  Ludlow       ja^f  »>«fn  J^nt  by  the  common  law  are 


V.  McCrea,  1  Wend.  b.  Y.  228;  N^cCrcady       declared  to  be  joint  and  several. 
"  ^edly,  8  '^      •         —      -  •••  -  -  -  •■  ^     -    -       ^ 

ir.lB.A 
371. 
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Prosser.  1  B.  &  C.  682, 3  D.  &  R.  112,  Leake       New  Haven  etc.,  Co.  v.Hayden,  119  Mass. 
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have  seen  when  the  parties  are  promising  distinct  and 
several  things  as  in  the  case  of  a  subscription  paper.^^ 

Where  the  promise  is  joint  each  promisor  is  liable  to 
the  promisee  for  the  whole  debt  or  liability  and  none  are 
bound  separately.^ ^  Hence  all  must  be  joined  in  the 
suit  on  the  debt.^^  But  if  one  only  or  in  the  case  of 
more  than  two  promisors  less  than  all  are  sued  and  the 
defendants  do  not  object  and  judgment  is  obtained 
against  less  than  all,  this  is  a  discharge  of  the  others/*^ 
the  reason  for  this  being  that  on  a  joint  promise  there  is 
only  one  cause  of  action.^® 

"There  is  in  the  cases  of  Joint  contract  and  Joint  debt,  as  distin- 
guished from  the  cases  of  Joint  and  several  contract  and  Joint  and 
several  debt,  only  one  cause  of  action.  The  party  injured  may 
sue  at  law  all  the  Joint  contractors,  or  he  may  sue  one,  subject  in 
the  latter  case  to  the  right  of  the  single  defendant  to  plead  in 
abatement;  but  whether  an  action  in  the  case  of  a  Joint  debt  is 
brought  against  one  debtor  or  against  all  the  debtors,  or  continued 
against  one  debtor  or  against  all  the  debtors,  it  is  for  the  same 
cause  of  action — there  is  only  one  cause  of  action.  If  we  grasp  this 
we  shall  be  able  to  answer,  not  all,  perhaps,  but  many  of  the  diffi- 
cult questions  which  arise  on  this  branch  of  the  law;  we  shall  see, 
for  instance,  why  a  Judgment  against  one  of  two  or  more  Joint 
debtors  is  a  bar  to  an  action  against  the  other  or  others,  as  it  is. 
There  is  but  one  cause  of  action  on  the  Joint  debt,  and  that  is 
merged  in  the  Judgment.  Also  why  a  release  of  one  of  two  Joint 
debtors  releases  the  other,  as  is  also  the  case."" 

But  the  causes  of  action  and  the  parties  must  be  the 
same.     In  a  recent  English  case,  E  and  F  jointly  guar- 

it  Davis  V.  Barber,  61    Fed.  Rep.  148;  Ripley  v.  Crooker,  47  Me.  870,  74  Am.  Dec. 

Davis  V.  Hendrix,  69  Mo.  (App.)  444.  491 ;  Van  Leyen  v.  Wreford,  81  Mich.  60«, 

1 3  Streicham  v.  Pehlciscn,  iia  la.  6xa,  f*  N- W.  Rep.  1116;  Smith  v.   Miller,  49  N. 

84  N.  W.  Rep.  7x5:  Allin  v.  Shadburne,  1  /•  ^^l^J^Atl.  Rep.  M;  Clements  y.  MU- 

Dana  ««.  26  Am.  Dec.  121;  Field  v.  Runk,  ler,  100  N.  W.  Rep.  289  (N.  D.);  O'Brien; 

8  N.  J.  L.  626;  Slocum  v.  Fairchild.  7  Hill,  ^v  °?^^^^  ?.r?Pf *"•  v^*^*  i*  A°*-  ^-  ^®** 

292;    Ripley  v.  Crooker,  47  Me.  870,  74  Am.  Walker  v.  Windsor   Nat.  Bank,  66  Fed.  76; 

Dec.  491;  Clark  v.  Rawson,  8  Denio.  136;  Lodge  v.  Dicas,  8  B.  A  Aid.  61K    By  stat- 

Bicbbaum  v .    Irons,  6  W.  &  S.  67,  40  Am.  "^* »"  ^ooie  states  the  action  may  be  brought 

Dec.  640;  O'Brien  v.    Bound,  2  Spoer,  496,  against  all  or  any  of  the  joint  promisors. 

48  Am.  Dec.   884;    Meyer    v.   Estes,  164  isMason  v.  Eldrcd.O  Wall.  831;  King  v. 

Man.  467,  41  N.  B.  Rep.  688- Dumanoise  y.  Hoare,  18  M.  &  W.  494. 

m^xf^uih^  ^W^*1aN  ?T-««*fe  ^'King  v.     Hoare,  18  M.  &  W.    494; 

aI^' of^  S«i       ^^'  ^^'^'  L.  688, 83  Beckett  v.  Ramsdale,  81  Ch.Div.  177. 

iAr»o»«  «    »««♦    iQ  Til     9rr.  nu-*  «  i' Griffith,  Joint  Rights  and  Liabilities 

V::y^\^  Ui^m:  ^  n:z''r^'!'iO^:  f-^,,^    ^  "    '°    «'"«    °'  Joint 
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anteed  to  plaintiflf  the  payment  of  rent.  The  rent  not 
being  paid,  the  plaintiflf  took  a  cheek  from  F  which  was 
dishonored.  The  plaintiflf  then  sned  F  on  the  check  and 
recovered  judgment  But  the  judgment  not  being  paid 
he  sued  E  on  the  guarantee,  and  it  was  held  that  he 
could  recover;  the  court  saying: 

"A  Judgment  on  the  joint  cause  of  action  against  the  joint  con- 
tractors is  a  totally  different  thing  from  a  judgment  on  a  seyeral 
cause  of  action  that  exists  against  one  of  them  only.  There  was 
a  separate  cause  of  action  against  F  on  the  check  which  is  entirely 
distinct  from  the  joint  cause  of  action  against  the  two  guarantors. 
In  order  that  the  doctrine  of  merger  may  apply  the  cause  of  action 
must  be  the  same  in  each  case,  i.  e.,  not  only  must  they  be  con- 
cerned with  the  same  subject-matter  but  the  parties  to  them  must 
be  the  same."*^ 

At  common  law  upon  the  death  of  one  joint  promisor 
the  liability  on  the  contract  devolved  on  the  survivor  or 
survivors  and  he  and  his  estate  were  discharged.^®  But 
the  Court  of  Chancery,  Lord  Hardwicke,  Chancellor,  re- 
fused to  follow  this  rule.    Said  he : 

"There  was  a  case  which  I  determined  in  this  court,  where  there 
were  two  persons  jointly  bound  in  a  bond;  one  of  the  obligors  died, 
and,  to  be  sure,  at  law  it  might  have  been  put  in  suit  against  the 
survivor;  but  as  I  thought  it  extremely  hard,  I  decreed  the  repre- 
sentative of  the  co-obligor  should  be  charged  pari  passu  with  the 
surviving  obligor  in  payment  of  the  bond."* 

It  cannot  be  said  however  that  a  joint  contract  will  al- 
ways be  treated  in  equity  as  a  joint  and  several  one — 
this  will  be  done  only  when  there  is  some  equitable  rea- 
son for  so  treating  it.*^     For  example  where  money  -is 

1 8  Wcgg  Prosscr  v.  Evans,  1  Q.   B.  Div.  Murphey  v.  Weil,  92  Wis.  467,  66  N.  W. 

116,  (1895.)  Rep.  682;  U.  S.  v.   Cushman,  2  Sumn.  426. 

i«  Towers  v.  Moore,  2  Vern.  98;  Bundy  Bv  statute,  in  a  number  of  states,  in  case 

V.  Williams,  1  Root  548;  Moore  v.    Rogers,  ?'  the  death   of   one   or  more  joint  prom- 

19  111.  347:  Brown  v.  Benight,  8  Black?.  89,  >«l".  the  joint  debt  survives  against  the 

28  Am.  Dec.  873;  Clark  v.  Parish.  1   Bibb  beirs  or  administrators  as  well  as  against 

647;  New  Haven,  etc.,  Co.  v.  Hayden,  119  the  others. 

Mass.  861;  Gere  v.  Clarke,  6  Hill  860:  Bur-  20  Primrose  v.  Bromley,  1  Alk.  88. 

f?y.°o«^b^^\°  ^'  ^"S.7-  ^^'^yoS?'  L  ^i**  *  *  Harriman  Contr.  189,  U.  S.  v.  Price,  9 

St.  686;  H|Mkinson  v^Ehot    62  Pa.  St.  893;  How.  83:  Richardson  v.   Horton,  6  Beav. 

Ayer  v.  Wilson,  2  Mill  819,  12  Am    Dec.  iok 
677:  Atwell  v.  Milton,  4  Hen.  &  M.  268; 
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loaned  to  two  who  give  a  joint  obligation  for  its  repay- 
menty  equity  will  enforce  the  obligation  against  the  rep- 
resentatives of  the  deceased  obligor  on  the  ground  that 
"the  lending  to  both  creates  a  moral  obligation  in  both 
to  pay,  and  that  the  reasonable  presumption  is  the  par- 
ties intended  their  contract  to  be  joint  and  several,  but, 
through  fraud,  ignorance,  mistake  or  want  of  skill,  failed 
to  accomplish  their  object/'^^ 

"The  principle  upon  which  this  rule  of  equity  was  founded  in  the 
first  instance  may  not  perhaps  be  satisfactory.  From  expressions 
of  Lord  Thurlow**  and  Lord  Eldon,  one  may  gather  that  such  a 
doctrine  would  not  have  originated  with  them.  Where  parties 
think  proper  to  enter  into  a  Joint  instead  of  a  Joint  and  several 
contract,  one  is  surprised  that  courts  of  equity  have  not  left  that  to 
its  fate  as  a  Joint  contract,  and  allowed  the  contractor  who  has  had 
to  pay  to  seek  his  remedy  in  his  right  of  contribution  against  the 
estate  of  the  deceased  contractor.  The  want  of  any  sound  basis  for 
this  rule  led  the  Judges  to  refer  it  to  the  nearest  known  principle 
which  was  available,  namely,  to  the  doctrine  of  mistake."* 

3.  In  the  case  of  a  joint  contract,  as  we  have  seen, 
there  is  but  one  cause  of  action  while  a  joint  and  several 
contract  though  it  is  written  on  the  same  paper,  com- 
prises the  joint  promise  of  all  the  promisors  and  the 
several  promises  of  each  of  them ;  therefore  in  a  joint  and 
several  contract  there  is  one  more  promise  than  there 
are  promisors.^*^  "We  bind  ourselves  and  each  of  us"  ex- 
presses clearly  a  joint  and  several  obligation.^®  As  the 
joint  and  several  obligation  gives  not  one  but  many 
causes  of  action  to  the  promisee  it  follows  that  though  he 
may  have  obtained  judgment  against  one,  yet  he  may  sue 

»2  Pickersgill  v.  Lahens,  15  Wall.  140.  Stone,  7  Mass.  58,  5  Am.  Dec.  27;  Klapp  v. 

2  3  Hoare  v.  Cowtencin,  1  Brown  27;  ex  ]i51^„^*T*Q;,«I!^*iS*ifi\fi®J  ^»t7^   i^M 

parte  Kendall,  17  Vescy.  614.  J^n^  4^                '         *^    *             ' 

a«Griffith,  Joint    Rights  &  Liabil.tie849.  ,^^^^^^;  ^^           ^          ^^  ^^  ^^ 

2 5  People  V.   Harrison,  ^111.  84;  Cum-  nS;  see    Gwinn  v.   McDaniel,  6  Tex.  Civ. 

mings   V.  People,  50  III.  182;  Turner   v.  ^pp.  112,  23  S.  W.   Rep.    850;  Davis  v. 

Whitmore,  68  Me.  526;    Hemmenway  v.  Shafer  69  Fed.  Rep.  764. 
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the  other  or  others  until  he  gets  satisfaction.^"    But  a 
release  of  one  releases  the  others. 

"It  might  be  argued  with  force  that  a  release  of  one  intended  to 
release  only  the  several  liability  of  that  one  and  not  the  Joint  liabU- 
ity  under  which  he  with  others  lay.  It  is  conceived  that  this  re- 
sult might  be  attained  by  a  proper  form  of  words,  but  if  a  debtor 
being  liable  severally  and  also  Jointly  with  others  is  released  sim- 
plidter  it  is  presumed  that  his  whole  liability,  joint  as  well  as 
several,  is  intended  to  be  released,  and  we  have  seen  that  if  one 
joint  debtor  is  released,  the  other  Joint  debtors  are  released  also. 
But  where  parties  are  jointly  and  severally  liable  the  several  lia- 
bility may  by  a  proper  form  of  words  be  preserved,  though  the  joint 
liability  is  released."" 

^356.    Several,  Joint  and  Joint  and  Several  Promisees. 

Diflferent  rules  of  law  govern  promisees  from  those 
which  govern  promisors.  An  obligation  as  we  have  seen 
may  be  undertaken  by  two  or  more  persons  severally,  or 
jointly  or  jointly  and  severally.  B.ut  while  a  right  may 
belong  to  two  or  more  severally  or  jointly  it  cannot  be- 
long to  them  jointly  and  severally.^ 

(a)  One  may  make  a  promise  in  the  same  instru- 
ment to  two  or  more  so  that  each  of  them  is  separately 
entitled  to  sue  for  the  promise.  Thus  if  A  agrees  to  pay 
B  and  C  each  f  100,  either  A  or  B  may  sue  without  join- 
ing the  other  and  a  payment  of  B's  claim  would  not  dis- 
charge A's  promise  to  C.^ 

(b)  Where  a  promise  is  made  to  several  jointly  then 
must  all  join  in  enforcing  it.® 


8 


*'Higfiin8  Ca9e,6Rep.  44;  Lechmanv.  46  N.  E.  Rep.    280;  Capen  v.  Barrows,  1 

Fletcher,  1  Cr.  &  M.  (B»:  People  v.  Har-  Gray.  876,  Robbins  v.  Ayers,  10    Mo.  688, 

ri8on,82Ill.  84;  Moore  v.  Rogers,  19111-  47  Am.  Dec.  125. 

847;    Costigan  v.    Lunt,    104    Mass.  217:  t Burton  v.  Henry,  90  Ala.  281,  7  South. 

Simonds  V.  Center,  6  Maw.  18;  Clearmont  Rep.  925  Jlorabachcr  v.  Lee,  16  Mich.  1«9; 

Bank  V.  Wood,  12  Vt.  252-  U.  S.  v.  Cush-  yatcs  v.  Voot.  12  Johns.    1;  Catowissa  R. 

man  2 ,  Sumn.  426,  810;  Contra.  U.  S.  v.  Co.  v.  Titus,  49  Pa.  St.  277;  Gecr  v.  Tenth 

Price,  9  How.  98  School  Dist.    6  Vt.,  76;  Hall  v.  Leigh,  8 

s  8  Griffith,    Joint  Rights    and  Liabili-  Cranch,  50. 

t>c8  88.  3  Slaughter  V.  Davenport,  161  Mo.  26,  51 

1  Harriman,  Contr.,  137;  Slingsby's  Case,  S.  W.  Rep.  471;  Canon  v.  Maull,  4  Harr 

5  Coke,  19a,  18b;  Keighiley  v.  Watson,  3  (Del.)  21^;  Willoughby  v.  Willoughby,  5 

£xch.    716:  Starret  v.  Gault,  165  111.    99,  N.  H.  244;  Marie  v.  Garrison,  88  N.  Y.  14; 
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"A  promise  by  two  or  more  persons  to  perform  an  act  is  a  promise 
that  they  or  some  one  of  them  will  perform  it;  but  a  promise  to 
two  or  more  persons  to  perform  an  act  is  not  a  promise  to  them  or 
some  or  one  of  them,  but  a  promise  to  them  all,  to  perform  it.  In 
the  former  case  the  promise  may  be  performed  by  one,  in  the  latter 
case  the  promise  cannot  be  enforced  by  one.  In  the  former  case  the 
parties  to  the  agreement  contemplate  that  the  obligation  may  be 
discharged  by  one,  for  a  man  who  agrees  in  conjunction  with  others 
to  pay  A  a  sum  of  money  does  not  agree  with  A  that  he  will  only 
pay  the  sum  in  such  conjunction  and  not  otherwise;  his  agreement 
with  A  is  to  pay  the  money,  either  with  the  others  or,  if  they  will 
not  join,  without  them;  in  fact  as  between  him  and  A  the  material 
part  of  the  agreement  is  that  which  provides  for  the  payment,  not 
that  which  provides  for  the  association  of  the  debtors.  It  is  only 
to  secure  the  payment  that  this  association  is  material  to  A,  to 
whom  the  payment  is  the  end  and  the  association  only  a  means  to 
that  end.  .  .  .  The  case  of  an  agreement  by  one  person  to  pay ' 
a  sum  to  two  is  very  different.  It  is  clear  that  an  obligation  to  pay 
a  debt  to  the  Joint  account  of  two  or  more  persons  does  not  involve 
an  alternative  obligation  to  pay  it  to  the  separate  account  of  any. 
True  it  seems  to  be  the  law  that  pasrment  to  one  of  three  may  be 
pleaded  as  payment  to  the  three,  even  when  made  to  the  separate 
account  of  the  one  and  in  fraud  of  the  others.*  The  reason  seems  to 
be  that  one  who  has  been  paid  cannot  sue  again,  and  the  others 
cannot  recover  without  him.  This,  however,  leaves  intact  the  dis- 
tinction between  an  obligation  to  one  and  an  obligation  to  several."* 


Aoirus  V.  Robinson.  50  Vt.  585,  59  Am. 
Rep.  788;  Clark  v.  R.  Co.,  81  Fed.  Rep. 
288.  But  the  doctrine  of  survivorship  ap- 
plies to  joint  promisees  as  well  as  to  joint 
promisors.  Beehe  v.  Miller,  Minor.  884; 
Trammell  v.  Harrell,  4  Ark.  603;  Jell  v. 
Douglass.  4  B.  &  Aid.  874. 


*  Myrick  v.  Dame,  9  Gush,  848;  Napier  v. 
McLeod,  9  Wend.  120:  Rawstone  v.  Gan- 
dell,  8  D.  &  L.  682,  10  Jur.  294;  Wilkinson 
V.  Lindo,  7  M.  &W.  81. 

'Griffith,  Joint  Rights  and  Liabilities,  2. 
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THE  ASSIGNMENT  OP  THE  CONTRACT. 
Seotion  357.  Introductory. 

(A)       ASSIGNMENT  BY  ACT  OF  PASTIES. 

358.  Assignment  of  Liabilities. 

359.  Assignment  of  Rights. 

360.  What  May  Not  be  Assigned. 

361.  Choses  in  Action  Not  Assignable  at  Common  Law. 

362.  Rule  in  Equity. 

363.  Notice  of  Assignment  Necessary. 

364.  Form  of  Notice. 

365.  Assignee  Takes  Subject  to  Equities. 

366.  Equities  Excluded  by  Contract  or  Conduct. 

367.  Debtor's  Assent  Immaterial. 

368.  What  Passes  on  Assignment. 

369.  Liability  of  Assignor. 

370.  Assignment  by  Statute. 

371.  Assignability  Distinguished  from  Negotiability. 

(B)       ASSIGNMENT  BY  OPEBATION  OF  LAW. 

372.  Assignment  by  Marriage. 

373.  Assignment  by  Death. 

374.  Assignment  by  Bankruptcy. 

375.  Interests  in  Lands. 

§357.     Introductory. 

We  have  seen  that  the  common-law  rule  was  that  no 
one  but  the  parties  to  a  contract  could  be  bound  by  it 
or  entitled  to  claim  rights  under  it^  Nevertheless,  the 
rights  and  liabilities  created  by  a  contract  may  pass  to 
a  person  or  persons  other  than  the  original  parties  to 
it,  and  thus  what  is  called  Assignment  may  take  place 
by  (a)  the  act  of  the  parties,  or  (b)  by  operation  of 
law. 

lAnte,  chap.  VIII. 
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(a) 

ASSIGNMENT  BY  ACT  OF  PARTIES. 

§358.     Assignment  of  Liabilities. 

A  liability  under  a  contract  cannot  be  assigned  to 
another^  and  a  person  cannot  be  compelled  to  accept  per- 
formance of  the  contract  from  one  who  was  not  a  party 
to  it.  This  rule  rests  upon  the  ground  that  "you  have 
a  right  to  the  benefit  you  contemplate  from  the  charac- 
ter, credit  and  substance  of  the  person  with  whom  you 
contract.''^  Thus  A  owes  B  flOO,  A  cannot  assign  his 
debt  to  C  so  as  to  make  B  collect  his  debt  from  C  and 
not  from  A.*  So,  if  A  agrees  to  do  a  certain  piece  of  work 
for  B  requiring  skill,  B  cannot  be  compelled  to  accept 
performance  from  C,  to  whom  A  has  assigned  the  con- 
tract.* Yet,  if  A  undertakes  to  do  a  thing  for  B  which 
needs  no  special  skill  and  A  was  not  selected  on  account 
of  any  personal  qualification — ^as  for  example  a  contract 
to  roof  a  building  or  to  drill  a  well*  it  seems  that  B  can- 
not complain  if  A  gets  the  thing  done  by  an  equally  com- 
petent person,*^  A  continuing  liable  to  B  if  the  thing 
was  not  properly  done.® 

§359.     Assignment  of  Rights. 

The  rule  as  to  assignment  of  rights  is  well  expressed 

by  Mr.  Justice  Gray : 

"At  the  present  day,  an  agreement  to  pay  money,  or  to  deliver 
goods,  may  be  assigned  by  the  person  to  whom  the  money  Is  to  be 

iHumble  v.  Hunter,  12  Q.  B.  817;  Boston  agreement,  of  the  contract  and  the  subtti- 

Ice  Co.  V.  Potter,  123  Mass.    88,  2S  Am.  tution  of  a  new  one  in  which  the  same  acts 

Rep.  9;  King  v.  Batterson,  l.SR.  I.   117:43  ar«  to  be  performed  by  different  persons. 

Am.   Rep.  18;  La  Rue  v.  Groezinger,  84  It  is  called  in  law  a  novation.    See  post. 

^*1;  ,.^*V^''K^^'^?  Y*cS;(f  Smelting  Co.  4Curran  v.  Clifford,  40    Pac.  Rep.  477 

V.  Belden  Co.,  127  U.  S.  879.  (Colo.);  Galev  v.  Mellon,  172  Pa.  St.  448,  38 

a  Jones  v.  Walker,  2  Paine,  687;  Van  Scot-  Atl.  Rep.    660;  Cormack  v.  Teal,  49  S.  E. 

ter  V.  Leffetts,  11  Barb.    140;  Cannon  v.  Rep.  (Ga.)  806, 

Kreipe,  14  Kan.  384.  s  Anson  Contr.,  219;  British  Wagon  Co.  v. 

sRobson  V.  Drummonds,  2  B.  J^  Ad.  808.  Lea,  5  Q.  B.  Div.  149. 

Where  the  creditor  consents  at  the  debtor's  e  Rochester  Lant*n  Co.  v.  Stiles,  186  N. 

request  to  accept  another  person  as    his  y.  209;  Devlin  v.  Mayor,  68  N.  Y.  8. 
debtor  in  the  place  of  the  first,  there  is  not 


any  assignment,   but   the   rescission,   by 
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paid  or  the  goods  are  to  be  delivered,  if  there  is  nothing  in  the  terms 
of  the  contract,  whether  by  requiring  something  to  be  afterwards 
done  by  him,  or  by  some  other  stipulation,  which  manifests  the  in- 
tention of  the  parties  that  it  shall  not  be  assignable.  But  every 
one  has  a  right  to  select  and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust  upon  him  without  his  con- 
sent. 'Rights  arising  out  of  contract  cannot  be  transferred  if  they 
are  coupled  with  liabilities,  or  if  they  inyolve  a  relation  of  personal 
confidence  such  that  the  party,  whose  agreement  conferred  those 
rights,  must  have  intended  them  to  be  exercised  only  by  him  in 
whom  he  actually  confided.'"^ 

§360.     Wfiat  Rights  May  Not  he  Assigned, 

A  contract  for  personal  service  involving  a  personal 
relation  or  confidence  between  the  parties  cannot  be  as- 
signed. V  As  for  example  an  agreement  between  author 
or  publisher^  or  lawyer  and  client^  or  an  agreement  by 
a  child  to  support  a  parent*  or  a  contract  by  A  to  teach 
B.*  In  Lansden  v.  McCarthy^  one  M  entered  into  a 
written  agreement  with  B  &  Co.,  by  which  he  agreed 
to  furnish  all  the  meat  B  &  Co.  should  require  for 
their  hotel  for  the  next  year  at  a  certain  rate  per 
IK>und;  B  &  Co.  agreeing  to  pay  for  the  meat  so  fur- 
nished promptly  at  the  end  of  each  month.  B  &  Co.  as- 
signed the  contract  to  L  who  demanded  performance 
which  M  refused.  It  was  held  that  L  had  no  right  to  de- 
mand performance  of  the  agreement,  the  court  saying : 

"The  plaintiff  L's  counsel  admit  the  proposition  that  where  an 
executory  contract  is  founded  upon  trust  and  confidence  reposed  in 
the  character  and  skill  of  a  particular  person,  as  where  an  author 
contracts  to  write  a  book,  or  an  artist  contracts  to  paint  a  picture, 

lArkantas  Smelting  Co.  y.  BeldenCo.,  i Gibson  y.  C&mithers.  8  M.  &  W.843; 

187  U.  S.  870.  Polinff  y.  Condon  Land  Co.,  Stephens  y.  Benning,  i  Kay  &  J.  106. 

47  S.  E.  Rep.  87»  (W.  Va.)  ,510^0  t.  Williams,  188  III.  48,  87  N.  E. 

1  Hayes  T.  Willio,  4  Daly«  200;  Dayen-  Rep.  581;  Baxter  y.  Billings,  88  Fed.  Rep. 

port  y.  Gentry*  9  B.  Mon.  427;  Chaplin  y.  700. 

\^°T^?r&'  *i  ^^""S^'  ^''  ^^^^^?  Z'  «Lathrop  y.  Mayer.  80  Mo.  (App.)  886. 

Annis,40N.  H.  74;  Burger  y.  Rice,  8  Ind.  .i*„..        w  ^'  -^  **     /T      \  «w» 

125;  Moore  y.  Thompson.    03  Mo.  (App.)  'Buttsy.  McMurray,  74  Mo.  (App.)  580. 

388.  07       S.     W.      Rep.     060:     Mudler  945  Mo.  100;  Hardy  Impl.  Co.  y.  Iron 

y.  Northwestern  Unfy..  196   lU.  880.     08  Works.  129  Mo.  828. 
N.  E.  Rep. 
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CH.  IX.]      THE  ASSIGNMENT  OF  THE  CONTRACT.  §  361 

the  contract  is  not  assignable  by  the  party  in  whom  such  trust  and 
confidence  Is  reposed.  The  principle  Involved  in  this  concession  Is 
fatal  to  b's  case;  for  M's  estimate  of  the  solvency  and  pecuniary 
credit  and  standing  of  B  6  Co.,  may  have  constituted  an  important 
inducement  to  the  contract,  without  which  he  never  would  have  en- 
tered into  it  There  was  a  credit  given.  The  meat  was  not  to  be 
paid  for  on  delivery,  but  at  the  end  of  the  successive  months,  in- 
volving credit  to  an  indefinite  amount.  The  amount  of  meat  to  be 
furnished  during  any  given  month  was  not  optional  with  M  but  was 
to  be  determined  by  the  hotel  proprietors,  in  view  of  the  wants  and 
convenience  of  the  hotel.  The  contract  imposed  no  obligation  upon 
M  to  accept  as  his  debtors  any  other  parties  than  those  with  whom 
he  contracted.  Nor  was  he  under  any  obligation  to  experiment  for 
a  month,  and  determine  at  the  end  of  it  whether  he  would  go  on 
with  the  contract,  according  as  he  should  or  should  not  succeed  in 
securing  prompt  payment.  He  was  willing  to  give  B  ft  Co.  '^redit; 
but  it  does  not  thence  follow  that  he  was  willing  to  give  credit  to 
L  even  for  a  month  or  any  part  of  it.  Whether  or  not  he  would  do 
so,  was  a  question  for  him  alone  to  determine.  He  could  not  be 
forced  into  it  against  his  will,  by  an  assignment  of  the  contract, 
without  his  consent." 

§361.     Chases  in  Action  not  Assignable  at    Common 

Law. 

At  common  law  a  cliose  in  action,  i.  e.,  the  tight  which 
a  person  possess  under  a  contract,  could  not  be  assigned 
so  aB  to  enable  the  assignee  to  sue  upon  it  in  his  own 
name.  This  rule  was  based  not  only  on  the  old  view  of 
a  contract  as  creating  a  strictly  personal  obligation  be- 
tween the  parties,  but  on  the  policy  of  the  law  to  dis- 
courage maintenance  and  litigation.^  But  the  rule  did 
not  affect  the  substantial  rights  of  the  assignee,  for  the 
common  law  so  far  took  cognizance  of  such  equitable 
rights  as  are  created  by  the  assignment  that  the  name  of 
the  assignor  might  be  used  as  trustee  of  the  benefits  of 
the    contract    for  the  assignee.^      But    the    assignee 

iPollock  Contr.,  207;  Beecher  y.  Buck-       William  v.  Webb,  8S  Iowa  677:  Halloran  v. 
ioghain,  18  Conn.  110,  44  Am.  Dec.  680.  Whitcomb,  48  Vt.  800;  Fay  v.  Gu]mon,  181 

«Cai8ter  v.  Bccles,  1  Ld.  Ray,  683;  Mc-       Mass.;  81. 
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§  362  THE  ASSIGNMENT  OF  THE  CONTBACT.      [PABT  II. 

had  to  sue  in  the  name  of  the  assignor  or  his  representa-^ 
tives,^  unless  the  debtor  had  expressly  promised  the  as- 
^gnee  to  be  responsible  to  him.* 

"The  general  principle  dedudble  from  the  cases  and  from  the  or- 
dinary practice  is  that  when  one  person  has  an  equitable  right  or 
claim  against  another,  which  he  can  obtain  only  by  a  suit  in  the 
name  of  a  third  person,  he  may  use  the  name  of  that  person  in  an 
action  to  enforce  his  right.  And  such  third  person  cannot  control 
the  suit,  nor  will  his  admission,  subsequent  to  the  time  he  ceased 
to  have  an  interest,  be  evidence  to  defeat  it  But  the  liolder  must 
furnish  to  the  plaintiff  on  the  record  ample  indemnity  against  co8t% 
If  required. "• 

§362.     Rule  in  Equity. 

The  strict  rule  of  the  common  law  was  not  followed 
in  courts  of  equity,  which  always  allowed  the  assign- 
ment of  a  chose  in  action  (where  the  contract  was  not 
of  a  personal  character)  and  the  bringing  of  the  suit  by 
the  assignee  in  his  own  name.^ 

(a)  Part  of  Claim.  And  while  at  law  the  assign- 
ment of  a  part  of  a  claim  was  not  allowed,  because  the 
debtor  had  a  right  to  discharge  his  debt  in  full  at  one 
time  and  not  in  parcels,^  in  equity  an  assignment  of 
part  of  a  demand  was  good,  even  without  the  consent 
of  the  debtor.^ 

sSlcinner  v.  Somes,  14  Mass.  107.  for  the  legal  doctrine  is  obvious.    The  law 

♦Crocker  v.  Whitney,  10  Mass.  816;  Jes-  permits  the  transfer  of  an  entire  cause  of 

sel  V.  Williamsburg  Ins.   Co.,  8  Hill,  88;  action  from  one  person  to  another,  because 

Compton  V.  Jones,  4  Cow.  13.  »"  8"9>»  <»»«  ^5«  <^°^y  inconvenience  is  the 

-n    ,        i-     T     •    Tir  uw      c      I     io  ».T  substitution  of  onc  creditor  for  another. 

H^S^'^Si  \V  *"  ^*WK^'  ^^^u^l}\?  But  if  assigned  in  fragments,  tue  debtor 

HL  m236;  Halloran  V   Whitcomb,43  Vt  has  to  deal  with  a  plufality  of   creditors. 

?^io^*V-^U"°°/«  ^  v^"%  ^^J  "?"*^^  I^  hi*  "ability  can  t^  legalfy  divided  at  all 

M*.mrh^?'w?.i!.^ro*'**iW7^Ti''Q  ^*''  ^^^'^  ""•  ^thout  his  consent,  it  in  ie  divided  and 

Memphis  Water  Co.,  107  U.  S.  206.  subdivided   indefinitely.    He   would   have 

^Smith  V.  Brittain,  3    Ired.  Eq.  847, 48  the  risk  of  ascertaining  the  relative  shares 

Am.  Dec.    175;  Tibbits  v.  Gerresh,  25  N.  and    rights  of  the  substituted   creditors. 

H.  41,  57  Am.  Dec.  307.  He  would  have,  instead  of  a  single  con- 

2Grain  V.  Aldrich,  88  Cal.    514.  99  Am.  V^''  »  number  of  contracts  to  perform. 

Dec.  423;  Palmer  v.  Merrill,  6  Cush.    257,  A  partial  assignment  would  imp<»c  upon 

62  Am.  Dec.  782- Miller  v.  feledsoe,  1   111.  ^m  burdens  which  his  contract  dow  not 

MO,  82  Am.  Dec.  ^;  Beardslee  v.  Morgner,  ^^S^^   *"m  to  bear.''    Exchange  Bk.  v. 

78  Mo.  22;  St.  Louis  Bk.  v.  Noonan,  88  Mo.  McLean,  73  Me.  498,  40  Am.  Rep.,  888. 
372;  Knowlton  v.  Cooley,  102  Mass.    284,  sQrain  v.  Aldrich,  supra;  Field  v.  Mayor. 

Philadelphia's  Appeal,  86  Pa.  St.  179;  Car-  6  N.  Y.    179,  67  Am.   Dec.  436;  James  v. 

ter  V.  Nicholas,  68  Vt.  518.    "The  reason  City  of  Newton,  142    Mass.  868,  50  Am, 
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CH.  IX.]        THE  ASSIGNMENT  OF  THE  CONTRACT.  §  363 

(b)  Things  in  Futuro.  So  while  at  law  an  assign- 
ment to  be  valid  must  be  of  a  thing  which  at  the  time 
has  an  actual  potential  existence,*  courts  of  equity  will 
support  assignments  of  things  which  have  no  present 
actual  existence,  but  rest  in  possibility  only,*^  as  for  ex- 
ample an  interest  in  the  estate  of  a  living  ancestor,®  or 
an  expected  legacy,'^  or  a  right  to  insurance  money  un- 
der a  policy  before  any  loss  has  occurred,®  or  rent  yet 
to  become  due,®  or  wages  or  compensation  to  be  earned 
under  an  existing  contract^® 

§363.    Notice  of  Assignment  Necessary. 

Though  the  assignment  is  effectual  as  between  as- 
signor and  assignee  from  the  moment  it  is  made,  it  does 
not  bind  the  x)erson  liable  until  he  has  received  notice  of 
it.  The  person  liable  has  a  right  to  know  to  whom  his 
liability  is  due,  and  if  he  receives  no  notice  that  it  is 
^ue  to  another  than  the  party  with  whom  he  originally 
contracted,  he  is  protected   in  any  payment  he  may 


Rep.  G«:  Trist  v.  Child,  21  Wall.  447;  Ris- 
lev  V.  Bank,  88  N.  Y.  829,  38  Am.  Rep.  421. 
*'ln  a  court  of  equity  the  objection  to  a 
partial  assignment  of  a  demand  wbich'are 
jformidable  in  a  court  of  law,  disappear. 
In  equity  the  interests  of  all  parties  can  be 
determined  in  a  single  suit.  The  debtor 
can  brinpr  the  entire  fund  into  court,  and 
run  no  risk  as  to  its  proper  distribution," 
Exchange  Bk.  v.  McLean,  supra. 

♦Needles  v.  Needles,  7  Ohio  St.  482,  70 
Am.  Dec.  86;  Moody  v.  Wright,  18  Met.  17, 
46  Am  Dec.  TIXJ;  Thallheimer  v.  Brincker- 
ho£F,  8  Cow.  623, 15  Am.  Dec.  300;  Skipper 
V.  Stokes,  42  Ala.  255,  04  Am.  Dec.  646. 

» Field  V.  Mayor.  6  N.  Y.  170,  57  Am. 
Dec.  435;  Payne  v.  Mayor,  4  AU.  888,  87 
Am,  Dec.  744;  Brackett  v.  Blake,  7  Met. 
835,  41  Am.  Dec.  442;  Pierce  v.  Robinson, 
18  Cal.  128;  Rupic  v.  Bindley,  91  Pa.  St. 
209;  Dunham  v.  R.  Co.,  1  Wall.  268;  Pen- 
nock  V.  Coe,  23  How.  l;«;  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  602,  Greene  v. 
Bartholomew,  284  Ind.  285. 

6  McDonald  v.  McDonald,  5  Jones  (Eq.), 
^,75  Am.  Dec.  438. 

'Bacon  V.  Bonham,  38  N,  J.  (Eq.),  614. 


sBibbends  v.  Ins.  Co..  81  Cal.  86:  Berg- 
son  V.  Ins.  Co.,  88  Cal.  641. 

•Demarest  v.  Willard,8  Conn.  206. 

1  ©Garland  v.  Harrington,  61  N.  H.  407; 
Augur  V.  New  York  Belting  Co.,  89  Conn. 
636;  Hawley  v.  Bristol,  87  Conn.  26:  Mul- 
hall  V.  Quinn,  1  Gray,  105,  61  Am.  Dec.  414; 
Devlin  v.  Mayor,  V)  How.  Pr.  1;  Emery  v. 
Lawrence,  6  Cush.  154;  Thayer  v.  Kelly, 
28  Vt.  10,  66  Am.  Dec.  220:  Rodgers  v. 
Torrent,  111  Mich.  680,  70  N.  W.  Rep.  886. 
But  the  assignment  is  not  good  in  equity 
when  there  is  no  contract  at  the  time  it  is 
made.  Mulhali  v.  Quinn,  1  Gray,  108,  61 
Am.  Dec,  414;  Hazell  v.  Tipton  Bank,  96 
Mo..  60,  6  Am.  St.  Rep..  22.  The  distinc- 
tion between  the  cases  in  which  the  wa^es 
are  not  earned  under  a  contract  existing 
at  the  time  of  the  assignment,  and  those  in 
which  they  are,  is  said  to  be,  that  *Mn  the 
former  the  future  earnings  are  a  mere  pos- 
sibility  coupled  with  no  Interest,  while  in 
the  latter  the  possibility  of  future  earnings 
is  coupled  with  an  interest,  and  the  right 
to  them,  though  contingent,  and  liable  to 
be  defeated,  is  a  vested  right.'*  Low  v. 
Pew,  108  Mass.  347,  11  Am.  Rep.  857. 
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§  364  THE  ASSIGNMENT  OF  THE  CONTRACT.        [PART  II. 

make  to  his  original  creditor.^  The  debtor  is  liable  at 
law  to  the  assignor  of  the  debt,  and  at  law  must  pay  the 
assignor  if  the  assignor  sues  in  respect  of  it.  If  so,  it 
follows  that  he  may  pay  without  suit.  The  payment  of 
the  debtor  to  the  assignor  discharges  the  debt  at  law. 

"The  assignee  has  no  legal  right,  and  can  only  sue  in  the  as- 
signor's name.  How  can  he  sue  if  the  debt  has  been  paid.?  If  a 
court  of  equity  laid  down  the  rule  that  the  debtor  is  a  trustee  for 
the  assignee,  without  having  any  notice  of  the  assignment,  it  would 
be  impossible  for  a  debtor  safely  to  pay  a  debt  to  his  creditor.  The 
law  of  the  court  has  therefore  required  notice  to  be  given  to  the 
debtor  of  the  assignment  in  order  to  perfect  the  title  of  the  as- 
signee.*'* 

And  the  rule  that  the  assignment  of  a  chose  in  action 
is  not  complete,  so  as  to  vest  the  title  absolutely  in  the 
assignee,  until  notice  of  the  assignment  to  the  debtor, 
applies  not  only  as  regards  the  debtor,  but  likewise  as. 
to  third  persons.  And,  therefore,  as  between  successive 
purchasers  or  assignees  of  a  chose  in  action,  he  is  en- 
titled to  preference  who  first  gives  notice  to  the  debtor, 
although  his  assignment  be  subsequent  to  that  of  the 
other.* 

§364.     Form  of  Notice. 

The  notice  of  the  assignment  need  not  be  given  in 
writing  or  in  any  formal  manner;  it  is  enough  that  the 

iJudson  V.  Corcoran,  17  How.  612;    Van  some  States  a   contranr   doctrine  obtains. 

Keuren  v.  Corkins,  66  N.  Y.  77;    Richards  and  it  is  held    that  equitable   assis^nments 

V.  Grjgffs,  16  Mo.  416,   57   Am.  Dec.   240;  have  priority  not  according:  to  priorit]r   of 

Van  miskirk  V.  Ins.  Co.,  14  Conn.   141,   86  notice  but  according  to   pnorlty   of   time. 

Am.  Dec.  473;  Muir  v.  Schenck,  8  Hill  228,  and  that  as  to  all  persons,  save  the   debtor, 

38  Am.  Dec.  688;  GauUagher  v.    Caldwell,  the  assignment  of  a  chose  in  action  is  com- 

22  Pa.  St.  800,  60  Am.  Dec.   86;  Merchants,  plete  in  itself,  and  vests  a  perfea   title   in 

Bank  v.  Hewitt,  8  Iowa  93,  66   Am.    Dec.  the   assiiniee,   as  against   third   persons«^ 

49;  Dodd  v.  Brott,  1    Minn.    270,   66   Am.  without  notice  of  the   assigrnment   to   the 

Dec.  541.  debtor  and  that  the  purchaser  can  take  no 

tStocks  V.  Dobson,  4  D.    M.    &    G.    16;  S^*?^»  ^S>i*»  **»t "f ip?°rdid  PO«^- 

Hermans  v.  Ellsworth,  64  N.  Y.  150.  JS""  v.  Schenck,  8  HiH.  «».  W  Am.   Dec. 

,,    -  ^  ,-T,         a-,m    ^T  W8i  Moore  V.  Metropolitan  Bk.,  66  N.  Y. 

3jud8on  V.  Corcoran,  17  How.  615:   Van  41.  Putnam  v.  Storey,  132  Mass.  206;  Sum- 

Buskirk  V.  Ins.  Co.,  14  Conn.  141,  ^   Am.  ^ers  v.  Huston,  48  Ind.  280;  Tingle  ▼.  Fos- 

Dcc.473;Clodfelterv.Cox,  1  Snecd.  380,  ter,  20  W.  Va.  607;    Kamena   v.    Huelbig^ 

S  ^?t;;.H1fu-^*^'  Murdock    V.    Finney,    21  353  ^.  j.  (Rq.)  78.  >ViUiams  v.  Ingersoll,  h- 

Mo.  188;  White  v.  Prentiss,  8  T.    B.    Mon.  N  Y  fiOR 
510;  Stocks  v.  Dobson,  4  D.  M.  &  G.  15.    In  ' 
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debtor  has  such  knowledge  of  facts  and  circumstances 
as  should  be  sufficient  to  put  him  on  inquiry  as  to  who 
is  the  real  creditor.^ 

§365.    Assignee  Takes  Subject  to  Equities, 

The  meaning  of  the  rule  that  an  assignee  of  a  chose  in 
action  takes  it  subject  to  equities  is  that  if  a  person 
takes  an  assignment  of  a  chose  in  action,  he  must  take 
his  chances  as  to  the  exact  position  in  which  the  party 
giving  it  stands,  for  the  assignor  can  give  no  better 
right  than  he  himself  had.^  Thus,  suppose  a  debt  is  due 
from  B  to  A  but  there  is  also  a  debt  due  from  A  to  B 
which  B  might  set  off  in  an  action  by  A,  or  B  has  paid 
a  portion  of  the  debt  to  A.  If  under  these  circum- 
stances A  assigns  the  debt  to  C  without  telling  him  of 
the  set-off  or  of  the  part  payment,  B  will  be  entitled  to 
set  them  up  as  against  C.^  Or  suppose  B  has  contracted 
to  pay  A  a  certain  sum  of  money  but  the  contract  is 
voidable  on  the  ground  of  fraud  or  misrepresentation,  or 
there  is  any  other  ground  for  setting  it  aside  or  rectify- 
ing it  as  against  the  creditor  A.  A  assigns  the  contract 
to  C  who  does  not  know  the  circumstances  that  render 
it  voidable.    Here  B  may  avoid  the  contract  as  against 

As  to  whether  the  assignee  takes  the  chose  in  action 
subject  to  what  are  called  "latent  equities,"  i.  e.  the 
equities  of  a  prior  assignor  or  a  third  person  is  a  ques- 
tion upon  which  the  authorities  are  not  agreed.^ 

lAndersony    Van  Alen.  12  Johns.  848;  Hill  v.  McPherson,    16    Mo.  904.    56  Am. 

Barron  v.  Porter,  44  Vt.  667:    Kellogfr  v.  Dec.  142;  Shotwell  y.  Webb,  28  Wis.  375. 
Krauser.  146,  14  S.    &   R.    187,   16   Am.  «Hooper  v.  Brundage,  22  Me.  480;  Hunt 

Otc.iSO.  V.  Shackelford.  66  Mass.  04;  Bank    v.    By- 

1  Robeson  v.  Roberts.  80  Ind.  166, 88  Am.  num.  84  N.  C.  24;  Lanbow  v.  Little,  8  N.H. 

Dec.  808;  Ayers  v.  Campbell,  9  la.  218,   74  587;  Wood  ▼.  Mayor,  78  N.  Y.  666;  McKen- 

Am.  Dec.   346;   Warner    v.    Whitaker.   6  na  v.  Kirkwood.  60  Mich.  644. 

li^^^'}S%^  ^o^iPf"^-  ^'   X^I*'  o^*  u^^"  sGrahatn  v.  Johnston.  L.  R.  8  (Eq.)   86; 

Nntt,  16  Tex.  18  67  Am   Dec.  607;  Bush    v.  Holbrook  v.  Burt,  22  Pick.    546;  WScilson 

Uilhrop  a  N.  Y.  636 ;  Walker  v.   John^n.  y.  Barrett,  2  Hen.  &  M.  80,  8' Am.  Dec.  612. 

13  Ark.  622;  Timms  V.  Shannon,  19  Md.  296,  ^c*           /-          a».  ou       t.v 

81  Am.  Dec.  682:  Martin  v.  Richardson,  68  ^.^^^^'JSi"  Contr.226;  Bush  v.  Lathrop, 

N.  C.  256:  Colquitt  V.  Bonner.   2   Ga.    166;  S,^»:  Xi**?*'    ^^°°°?fr  ""'u^lS^^^f^S?'  * 

Scott  V.  Schreve,  12  Wheat,   606;   Gary   v.  Mich.  896:  Sumner  v.  Waugh.  66  111.  681. 


Bancroft.  14  Pick.  315,   25   Am.    Dec.  398; 
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§  367     THE  ASSIGNMENT  OF  THE  CONTRACT.   [PARI  II. 

§366.     ^^ Equities'^  Excluded  hy  Contract  or  Conduct. 

It  has  been  held  to  be  perfectly  l^al  for  two  parties 
to  a  contract  to  stipulate  that  if  either  assign  his  rights 
under  it,  such  an  assignment  shall  be  "free  from  equi- 
ties ;''  that  is  to  say,  that  the  assignee  shall  not  be  liable 
to  be  met  by  such  defenses  as  would  have  been  valid 
against  his  assignor.^  But  it  has  been  questioned, 
whether  such  a  stipulation  would  protect  the  assignee 
against  the  effects  of  fraud,  or  any  vital  defect  in  the 
formation  of  the  original  contract.^ 

And  the  debtor  may  by  his  conduct  estop  himself 
from  setting  up  any  right  or  equities  against  the  as- 
signee;^ as,  for  example,  where  the  debtor  induces  the 
assignee  to  take  the  instrument  by  declaring  that  he  has 
no  defense  to  it,  he  cannot  afterwards  set  up  any  de- 
fense.^ So  a  bona  fide  purchaser  of  a  chose  in  action  not 
negotiable,  from  one  to  whom  the  owner  has  assigned 
the  apparent  absolute  ownership,  who  purchases  upon 
the  faith  of  such  ownership,  obtains  a  valid  title  as 
against  such  owner,  although  the  assignee  had  not  such 
title.*^ 

§367.    Debtor's  Assent  Immaterial. 

The  assignment  binds  the  debtor  without  any  assent 
on  his  part  and  even  when  he  expressly  dissents.*  Thus 
where  the  defendant  received  express  notice  of  the  as- 
signment of  a  debt  accruing  from,  him  to  the  assignor, 
but  refused  to  be  bound  by  the  assignment  and  paid  his 
debt  to  the  assignor,  he  was  nevertheless  held  liable  to 
the  assignee  for  the  amount  assigned.^ 

lEx  parte   Asiatic    Bank,  L.    R.   2   Ch.  14  Am.  Rep,  178;  Coombs  v.  Chandler,  88 

391.  Ohio  St.  178:  Jarvis  v.    Rogers,    13    Mass. 

zArmon  Pontr  224  105;  Cowdrey  V.  Vandenbureh,    101    U.S. 

lAnson  Conlr  SSM.       ^^     ^     ^     ^    ^  672.  Cochran  v.  Stewart,  21  Minn.   486;  In- 

3Word8on  V.Barrett,  2  H.  &    M.   80,   8  lernatlonal  Bk.  v.  German  Bk.,  71  Mo.  188. 

?^    *!I^;        «  ,         .«T  .    o«o     Air  *  Brill  v.Tuttle,81N.y.464.87Am.  Rep 

♦Hardin  V.  Helton,  50  Ind.  828;   Weaver       515.  Hall  v.  Ins.  Co.,  Ill  Mass.  58,  16   Am. 
V.  Lynch,  26  Pa.  St.  449,  64  Am.   Dec.    713:        Rep  1 


Scott  V.  Sadler,  62  Pa.  St.  214. 
» Moore   v.    Met.    Nat.  Bk.,  55  N.  Y.  41 
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CH.  IX.]  THE  ASSIGNMENT  OF  THE  CONTRACT.  §  370 

§368.     What  Passes  on  Assignment. 

An  assignment  of  a  debt  carries  with  it  all  collateral 
securities  which  the  creditor  may  hold  for  its  enforce- 
ment,^ and  all  the  remedies  which  the  assignor  had.^ 
Thus  the  assignment  of  a  bond  or  a  promissory  note  se- 
cured by  a  mortgage  or  deed  of  trust  carries  with  it 
these  securities.^  And  the  assignment  of  the  principal 
carries  with  it  the  interest  on  the  debt.* 

§369.     lAability  of  Assignor. 

The  assignor  of  a  chose  in  action  impliedly  warrants 
that  he  has  a  good  title  to  it,^  and  the  assignor  of  a  bond 
impliedly  covenants  that  he  has  a  right  to  transfer 
what  his  assignment  purports  to  pass.^  But  there  is  no 
implied  warranty  on  his  part  that  the  obligee  will  pay 
it,  or  that  he  will  repay  the  consideration  in  case  the  ob- 
ligee faila* 

§370.    Assignment  by  Statute. 

Modem  statutes  have  greatly  extended  the  common- 
law  rules  as  to  the  assignability  of  choses  in  action, 
either  by  express  words,  or  indirectly  in  the  code  States, 
by  authorizing  the  assignee  to  bring  the  action  in  his 
own  name  or  by  requiring  all  actions  to  be  brought  in 

iLindsey  v.  Bates,  48  Miss.   897:    Waller  i  Udwich  v.  McKim,  68  N.  Y.  807;  Gif- 

V.  Tate,  4  B.  Mon.  529;  Hurt  v.  Wilson,  38  fert  v.  West,  88  Wis.  617. 

Cal.  «63.  2Emmcrson  v.  Clay  well,  14  B.  Mon.  18, 

2 Morris    v    McCulloch,     88    Pa.  St.  34;  88  Am.  Dec.  645;  Winsiell  v.  Hehl,  6  Bush , 

Carlton  v.  Buckner,  28  Ark.   66;   Strother  62. 

V.  Hamburg.  11  la.  69.  sGarretsie  v.  Van  Ness,  2  N.  J.   (L.)   20; 

sMiller  v.Hoyle,  6  Ired.(Eq.)  269;  Brown  2  Am.  Dec.  388;  Jackson  v.    Crawford,    12 

V.  Blydenburgh,  7  N.  Y.  141,  57  Am.    Dec.  Serg.  &  R.  165;  Robinson  v.  White,  4  Litt. 

507;  Cathcart^s  Appeal,  13  Pa.  St.  416;  Bo-  238:  Walker  v.  Scott,  2  Nott  &  McC.  286; 

len  V.  Crosby,  49  N.  Y.  183.  Contra.  Mackie  v.  Davis,  2   Wash.  116,    I 

*Mabry  v.  Memphis,  12  Heisk.  687.  ^m.  Dec.  482. 
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the  name  of  the  real  party  in  interest,  thus  adopting  the 
doctrines  of  equity  on  the  subject.* 

"The  effect  of  our  new  code  of  practice,  in  abolishing  the  dis- 
tinction between  law  and  equity,  is  to  allow  the  assignee  of  a  chose 
in  action  to  bring  suit  in  his  own  name  in  cases  where  by  the  com- 
mon law  no  assignment  would  be  recognized.  In  this  respect  the 
rules  of  equity  are  to  prevail,  and  the  assignee  may  sue  in  his  own 
name."* 

The  test  of  whether  a  cause  of  action  is  assignable  is, 
would  it  survive  to  the  executors  or  administrators  of 
the  assignor  in  case  of  his  death?  If  it  would,  it  is  as- 
signable. Therefore,  all  choses  in  action  arising  upon 
contract  which  were  assignable  in  equity  f  all  estates 
and  interests  in  either  chattels,  lands  or  tenements;*  or 
claims  arising  out  of  them,*  are  assignable  under  the 
statutes  of  the  different  States. 

On  the  other  hand,  a  claim  for  a  personal  injury 
which  does  not  survive  to  the  personal  representatives 
of  the  party  injured  or  wronged  is  not  assignable;®  as 
for  example,  actions  for  deceit,  for  breach  of  promise 
of  marriage,  for  n^ligent  injury  to  the  person,  for  slan- 
der or  for  malicious  prosecution.'' 

§371.     Assignability  Distinguished  from  Negotiability, 

We  have  seen  that  the  assignment  of  a  contract  binds 
the  party  chargeable  to  the  assignee,  only  when  notice 

1  See  the  provisions  of  the  statutes   in    1  'See  Lawion  Rif^bts,   Rem.   &   Pr.,   f 

Stim.  Am.  St.  L.  4081:  Winn  v.  R.    Co.,  88  90SO,  et  seq.,  where  the  cases  are  collected. 

S.  W.  Rep.  69^  (Tex.)  eZabriskie  ▼.  Smith,  18  N.  Y.  8W,  M  Am. 

•  Gamble.  J.  Jn  Walker    y.    Mauro,    18  Dec.  661;  Devlin  v.  Mayor,   68   N.  Y.   16; 

Mo.  604;  Allen  v.  Brown,  44  N.  Y.  228.  Lattimore  v.  Simmons.  18   S.   &   R.    188; 

3 Jordan  v.  Thornton,  7  Ark.  234,  44  Am.  yn^?"  v.  Hurlcv.  104  Mass.  863:  Norton  v. 

De^.  646:  Doerint V.  kenamore,   86   Mo.  I""'5a'«^n"*- 1^'   ^^"^^^J^'J^i^iJ 

588:  Snyder  v.  R.*k.  Co.,  86  Mo.  il8;  Davis  t^}^'^  ^™>>    ""'^^Z^b  5.  ^^''^'   *^*- 

y.  ll.  Ff.  Co..  86  Fed.  Re^.  786;   Strong    v.  gayt«n  ▼•  J''^^ff>*^^  ^J^^'  '"^STS^/- 

Clem,  1«  Ind.  3».  74  Am.  Dec.  200;  M^Ma-  "°{i"°°',?^S;;'c^>^?i;,®  ^"-     ***'  ^'"^^ 

hon  V.  Allen,  U  Abb.  Pr.  278,  84  ^b.   68.  ^-  Newell,  20  S.  C.  1«7. 

♦Ensign  v.  KelloM,  4  Pick.  1;   Bigelow  'J?*^"  ^  ^//?°L  ^^  o*  i"'   ^f'*' 

V.  Wilsdn,  1  Pick.  45;   Cody   v.   Quirter-  J:  ^^*??^'il  V*" J*'  ""f.  ""'  u^¥o" 

man,  12 Ga.  886;  Willard  v.  tillma?,  2  Hill.  S°i  »S.  C.  477;  Jenkins   v.    French,   68 

274;  bardner  v.  Byard.  28  Ga.  289,  68    Am.  g.  H.  M2.  Clark  v.    CarrolL  69    Md.  180; 

Dec.  627;  Scott  v.  Berry,  46 Ga.396;  McBee  H'^""*^-^-  ^:^^  ?^^'    »*=  R«>'«*®   ^• 

V.  Loftis.  1  Strob.  Eq.  90;   Van  Rensselaer  P"***" '  **  ^o.  App.  40B. 
V.  Hayes,  19  N.  Y.  W,  75   Am.   Dec.    278; 
Lombard  v.  Ruggles,  9  Me.  62. 
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is  given  to  him,  and  subject  always  to  the  rule  that  the 
assignor  cannot  give  a  better  title  than  he  possesses  him- 
self. But  there  is  a  class  of  promises  the  benefit  of 
which  is  assignable  in  such  a  way  that  the  promise  may 
be  enforced  by  the  assignee  of  the  benefit  without  prev- 
ious notice  to  the  promisor,  and  without  the  risk  of  be- 
ing met  by  defenses  which  would  have  been  good  against 
the  assignor  of  the  promise.  This  is  called  N^otiabil- 
ity. 

The  negotiable  instruments  known  to  our  law  are 
bills  of  exchange,  checks  and  promissory  notes,  bills  of 
lading,  certificates  of  deposit,  certain  kinds  of  bonds  and 
coupons,  warehouse  receipts  and  bank  billa^  The  pecul- 
iar incidents  and  privileges  annexed  to  this  class  of 
promises  are,  that  the  assignee  can  sue  all  parties  to  the 
instrument  in  his  own  name;  that  the  consideration  for 
the  transfer  is  prima  facie  presumed ;  that  the  assignor 
can  under  certain  conditions  give  a  good  title,  although 
he  has  none  himself;  and  that  the  assignee  can  further 
negotiate  the  bill  with  the  like  privileges  and  incidents.^ 
But  any  further  discussion  of  negotiability  belongs  not 
here  but  to  the  special  treatises  on  Negotiable  Instru- 
ments. 

(b) 

ASSIGNMENT  BY  OPEBATION  OP  LAW. 

§372.    Assignment  hy  Marriage. 

At  common  law  one  of  the  immediate  effects  of  mar- 
riage was  that  the  husband  at  once  became  bound  to  pay 
all  outstanding  debts  of  his  wife,  of  whatever  amount, 

1  Bills  of  exchange,  checks,  bank  bills.  Bills  of  lading  and  warehouse  receipts  are 
certificates  of  deposit,  and  certain  classes  negotiable  in  many  of  the  States  by  stat- 
of  bonds  were  negotiable  at  common  law       ute. 
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as  a  sort  of  recompense  for  taking  her  property.*  But 
by  statute  in  several  of  the  States  this  liability  is  either 
abolished  altogether,  or  the  husband's  property  except 
such  as  he  acquires  from  the  wife  is  not  liable  for  the 
wife's  prenuptial  debts.^ 

§373.    Assignment  hy  Death. 

Death  passes  to  the  executors  or  administrators  of 
the  deceased  all  his  personal  estate,  all  rights  of  action 
which  would  aflfect  the  personal  estate,  and  all  liabilities 
which  are  chargeable  upon  it*  A  person  making  an 
agreement  is  presumed  to  intend  to  bind  his  executors 
and  administrators,^  unless  it  is  of  a  personal  kind  or 
one  involving  skill  which  can  only  be  performed  by  the 
party  making  it.'  Thus  a  contract  for  personal  service 
comes  to  an  end  at  the  death  of  either  master  or  ser- 
vant,* and  so  would  an  agreement  by  an  author  to  write 
a  book  or  of  an  attorney  to  render  professional  services 
or  of  a  teacher  or  of  a  physician,  or  an  agreement  to 
marry  .*^ 

"The  duty  of  the  survivor  to  a  contract  of  a  strictly  personal  na- 
ture to  perform  his  coyenants  terminates  with  the  death  of  the 

iLamb  V.  Belden,16  Ark.  689;  Curton  v.  iriven  ber    her  earninn  the    court  said: 

Moore,  S  Jones  (Eq.)  204;  Roach  v.  Quick,  *^Tbe  Legislature  has  thus  swept  away  the 

9  Wend.  288;  Butler  v.  Breck,  7  Met.  164,  last  vestage  of  the  reasons  upon  which  the 

88  Am.  Dec.  768;  Prescott  v.  Fisher,  22  111.  common-law  rule  rested.    The  rule   itself 

890;Gruen  y.  Bamberger,  11  Mo.  App.  261;  must  now  cease.    Legislative    action   has 

Harrison  y.  Trader,  27  Ark.  288.  yirtually  abolished  it  by  Uking  away  its 

iTbe  sututes  giving  the  wife  her    own  foundation  and  rendertoff  iu  enforcement 

property     did      not     in     some       sutes  unjust."    Howarth  v.  Warmser,  68  III.  46. 

take  awajr  the  husband's  liabilities  for   her  ^  Lawson  Rights,  Rem.  &  Pr.,  f  2846. 

antenuptial  debts;  ;*In   this     panioilar  >  Chamberlain  v.  Dunlap,  126  N.  Y.  46. 

the  modern  husband  IS  twice  happy.    First  , ..      .,        «uii-       imT^j         <.a»    •« 

he  U  happy  as  the  quiet  specutor  of   his  m'^%^*^  V,  i?**S5P*iV '^  *?*?•  ^^V? 

wife's  ?n/oyment  of  her  property,    and  S*  **  .S*Pa,"J^' ^**"'^ V^i^S**"**?^' ^i>^- 

again  he  fs  Lppy  in  paying  heVdJbts  or  SJ^SJ^i,?.*^*^*?^"  ^  S*r**iai.  r  Jt* 

iThe  refuses,  in  being  sued  and   compelled  g;  «3,J  SUer  y.  Gray,  86  N.  C.  "6;  Cox  y. 

to  pay,"  Platner  V.  Atchen,  19  Wis.   837;  ??*"^\,2'J"  ^J^' S^x^  Drummond  v. 

AlMander  y.  Major,  81  Ohio   St.  546.    In  Crane,  JM.Majis  6^;   BiUings  App^.  06, 

lUInoU  it  was  held   that  though  a   statute  P*-  St.  W,  Smith  y.  Preston.  IW  IU.  179. 

Eaye  the  wife  her  property  separate   from  «  Yerrington  y   Greene,  7  R.  I.  589, 84 

er  husband,  yet  it  it  does  not  jrive  her  her  Am.  Dec.  678;  Lacy  y.  Getman,  119  N.  Y. 

earnings,  her  husband  was  still  liable  for  101;  Blakely  v.  Sousa,  62  Cent.  L.  J.  120. 

^^^'.^'SK^^'^P^W  5f**"-    ^°°«?'w^-    ^*r:  *  Stebbins  v.  Palmer,  1  Pick.  71,  11  Am. 

?7.'1i;"P'»  McMurtry   v.  Webster,    48  Dec.  146;  Siler  y.  Gray,  86  N.  C.   566. 
111.128.    But  a  subsequent  statute  haying 

434 


Digitized  by  VjOOQIC 


CH.  IX.]         THE  ASSIGNMENT  OF  THE  CONTRACT.  §  374 

other  party  to  it,  for  the  reason  that  neither  ol  the  contracting  par- 
ties contemplated  attempted  performance  by  a  substitute.  Where 
distinctly  personal  services,  requiring  peculiar  skill,  ara  to  be  ren- 
dered by  each  of  the  contracting  parties  as  inducements  to  the  con- 
tract, there  is  mutuality,  and  the  death  of  either  of  the  parties  is 
the  death  of  the  contract.  In  such  a  case  the  personal  ropresMita- 
tive  of  the  deceased  cannot  call  upon  the  surviyor  to  perform,  and 
the  latter  cannot  require  lae  obligations  to  him  to  be  assumed  and 
discharged  by  another/" 

But  an  agreement  which  may  be  performed  as 
well  by  one  person  bs  by  another,  may  be  performed  by 
the  personal  representative  of  the  deceased  who  may  en- 
force its  provisions  against  the  surviving  party ;  and  on 
the  other  hand  the  personal  representative  is  bound  to 
carry  out  such  an  agreement  and  if  he  fails  to  do  so,  he 
may  be  compelled  to  pay  damages  out  of  the  assets  of  the 
estate  in  his  hands.*^  Thus  an  agreement  to  buy  or  sell 
goods  or  to  pay  money  or  to  build  a  house  would  at  the 
death  of  the  promisor  devolve  on  his  personal  represen- 
tative.® 

And  a  breach  of  contract  which  involves  a  purely  per- 
sonal loss  does  not  pass  by  death  to  the  representatives 
of  either  party,®  and  hence  even  under  statutes  which 
provide  that  a  personal  representative  may  sue  or  be 
sued  on  any  contract  of  or  with  his  deceased,  it  is  held 
that  an  action  for  breach  of  promise  of  marrige  cannot 
be  maintained  either  against  or  by  the  representatives 
of  the  promisor.^  ^ 

§374.     Assignment  hy  Bankrv/ptcy. 

Bankruptcy  operates  to  confer  upon  the  assignees  of 
the  bankrupt,  his  rights  and  liabilities. 

•  Blakely  V.  Sousa,  68  Cent.  L.  J.  129  »  Chamberlain  v.  Williamson,  2  M.  ft 

(Pa.)  S.  408. 

7Saboniv.  Kirkman,   1  M.  ft  W.  418;  »o  Gnibb  v.  Suit.  88Gratt,  807;  Wade  v. 

Janin  v.    Brown,  59  Cal.  67;    Smith   v.  Kalbfleisch,  68  N.  Y.  282:  Hovev  v.  Pa8[e, 


Wilminfirton  Co.  88  111.  498.  65  Me.  142:  Smith  ▼.  Sherman,  4  Cush,  40u, 

sWentworth  v.  Cook,  10  Ad.  &  E.  42;       S^**«  ^/l"', '?!  H*f»'  «*8=o^L«*»*»*"»^- 

Cooper  V.  Tarman,  L.  R.  3  Eq.  98;   Rib-       P**"^*''  ^  ^^''^'  ^''  ^"*°  '*  ^^^^^'  ^  ^^ 

lett  V.  Wallis,  1  Daly,  8«0.  ^-  »'• 
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§375.     Interests  in  Lands. 

And  where  an  interest  in  land  is  transferred  rights 
and  liabilities  attaching  to  the  enjoyment  of  the  interest 
pass  with  it  Thus  if  A  by  purchase  or  lease  acquire  an 
inta*est  in  land  of  B,  upon  terms  which  bind  them  by 
contractual  obligations  in  respect  of  their  several  inter- 
ests, the  assignment  by  either  party  of  his  interest  to  C 
will  within  certain  limits  operate  as  a  transfer  to  O  of 
those  obligations.  Such  obligations  are  termed  cove- 
nants and  those  which  pass  to  the  assignee  are  those 
which  are  said  to  "run  with  the  land.^^^ 

For  a  covenant  to  run  with  the  land,  its  performance 
or  non-performance  must  aflfect  the  nature,  quality,  or 
value  of  the  property  demised,  independent  of  collateral 
circumstances,  or  it  must  aflfect  the  mode  of  enjoyment, 
and  there  must  be  a  privity  between  the  contracting 
parties.^  But  this  class  of  promises  is  a  branch  of  the 
law  of  Real  Property  and  will  not  be  further  discussed 
here. 


I  Sec  Lawson  Righu,  Rem.  &  Pr.,  §  «  Wiggins  Ferry  Co.  r.  R.  R.  Co.,  94 

2805.  III.  83. 
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PART  III. 


THE  INTERPRETATION  OF 
THE  CONTRACT. 


§  376.  Introductory. 


437 


Digitized  by  CjOOQIC 


Digitized  by  VjOOQIC 


§376.       Introductory. 

We  have  considered  the  elements  necessary  to  the 
Formation  of  the  Contract^  and  its  Operation  as  regards 
those  who  were  parties  to  its  formation  and  those  who 
became  interested  in  it  by  assignment.  We  now  pass  to 
the  Interpretation  of  the  Contract,  i.  e.,  the  meaning 
which  is  attached  to  it,  and  the  liabilities  thereunder, 
when  it  is  presented  to  a  court  for  enforcement.  This 
subject  is  naturally  divisible  into  two  parts,  and  will  be 
considered  in  the  two  succeeding  chapta*s,  viz.:  1st 
The  sources  to  which  we  may  go  for  the  purpose  of  as- 
certaining the  expression  by  the  parties  of  their  common 
intention — which  we  call  proof  of  the  contract^  and  2d, 
the  rules  which  exist  for  construing  that  intention  from 
expressions  ascertained  to  have  been  used,— which  we 
call  construction  of  the  contract. 
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CHAPTER  X. 

THE  PROOF  OP  THE  CONTRACT. 

Section  377.  Proof  of  oral  contracts. 

378.  Proof  of  contracts  in  writing. 

379.  Oral  evidence  to  vary  or  contradict  writing  inadmlssi- 

ible. 

L 

Proof  of  Existence  of  Document. 

380.  Contracts  under  seaL 

381.  Written  contracts  not  under  seaL 

IL 

Proof  of  Fact  of  Agreement. 

382.  Proof  that  there  is  no  valid  contract 

383.  Proof  that  the  apparent  contract  is  not  in  force. 

nL 

Proof  of  Terms  of  Agreement. 

384.  How  far  oral  evidence  admissible. 

(A)   SUPPLEMENTABT  AGREEMENTS. 

385.  Evidence  of  supplementary  or  collateral  agreement. 

(B)      EXPLANATION  OF  TERMS, 

386.  Identity  of  parties. 

387.  Identity  of  subject-matter. 

388.  Application  of  phrases. 

389.  Latent  and  patent  ambiguity. 

(C)      USAGES  OF  TRADE. 

890.  To  explain  technical  terms  in  written  contracts. 
391.  To  add  unexpressed  terms  to  written  contracts. 

§  377.    Proof  of  Oral  Contracts. 

Where  the  agreement  is  made  by  word  or  mouthy  and 
it  is  of  such  a  character  that  it  is  not  required  to  be 
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i  379  THE  PBOOF  OF  THE  CONTRACT.         [PAET  III. 

proved  by  written  evidence, — as  contracts  under  the 
Statute  of  Frauds  for  example  are — the  only  thing  to 
prove  is  what  the  parties  said,  and  this  being  proved  it 
is  not  open  to  either  of  them  to  say  that  he  did  not  mean 
what  he  said.^  When  the  exact  language  of  the  parties 
is  disputed  it  is  for  the  jury  to  determine  as  matter  of 
fact  what  they  did  say,  and  the  court  (the  jury  having 
found  what  they  did  say)  decides  whether  what  they 
have  said  amounts  to  an  agreement,  and  if  so  what  is  its 
effect. 

§  378.    Proof  of  Contract  in  Writing. 

An  agreement  under  seal,  as  we  have  seen,^  derives  its 
validity  from  its  form,  and  therefore  when  the  execution 
of  such  an  instrument  is  proved  the  agreement  is 
proved.  But  a  written  agreement  not  under  seal  is  only 
evidence  of  the  agreement  between  the  parties,  and 
where  the  agreement  is  not  required  by  statute  to  be  in 
writing,  it  is  optional  to  the  parties  to  express  their 
agreement  by  word  of  mouth,  by  act  or  by  writing,  or 
partly  in  one  way  and  partly  in  the  other.  Therefore  it 
will  often  happen  that  the  contract  will  have  to  be 
sought  for  in  the  words  and  acts  as  well  as  the  writing 
of  the  contracting  parties.  But  it  must  always  be  borne 
in  mind  that  so  far  as  they  have  reduced  their  agree- 
ment to  writing  they  are  not  allowed  to  prove  any  oral 
language  they  may  have  used  contradicting  or  altering 
the  writing. 

§  379.     Oral  Evidence  to  Vary  or  Contradict  Writing 
Inadmissible. 

When  parties  reduce  their  agreement  to  writing  the 
law  presumes  that  they  intend  to  embody  therein  those 

1  Ante  §  S05.  i  Ante;  Deeds. 
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only  of  the  oral  negotiations  and  statements  which  have 
been  made  on  one  side  or  the  other,  which  they  have  fin- 
ally agreed  npon,  and  hence  it  excludes  and  refuses  to 
hear  evidence  of  representations  made  or  terms  offered 
•during  its  negotiations;  and  will  not  admit  oral  evi- 
dence to  vary,  alter  or  add  to  the  written  agreement.* 
Nevertheless  oral  evidence  is  necessarily  admitted  in 
aome  cases  even  when  the  agreement  is  or  purports  to  be 
in  writing.  And  these  cases  are  three,  viz. :  I.  To  prove 
the  existence  of  the  document  II.  To  prove  the  fact  of 
the  agreement.  III.  To  prove  the  terms  of  the  agree- 
ment. 

I. 

Proof  of  Existence  of  Document. 

§380.     Contracts  Under  Seal. 

A  contract  under  seal  is  proved  by  evidence  of  the 
sealing  and  delivery.  At  common  law  when  the  deed 
was  witnessed  it  was  necesary  to  callone  of  the  attest- 
ing witnesses  to  prove  it.*  If  the  attesting  witness  was 
dead,  or  incapable  of  testifying,  or  out  of  the  jurisdict- 
ion of  the  court,  execution  of  the  deed  might  be  proved 
by  proving  the  handwriting  of  such  witness.^  But  it  is 
now  generally  held  that  when  the  attesting  witnesses 
can  not  be  produced,  proof  of  the  handwriting  of  the  • 
party  is  sufficient,  unless  the  instrument  was  required 
by  law  to  be  attested  by  witnesses.* 

§381.     Written  Contracts  not  Under  Seal. 

Where  the  contract  is  in  writing  not  under  seal — sl 
simple  contract — parol  evidence  is  of  course  admissible 

iSee  article  26  Cent.  L.  J.  85.  Skiff,  8  Ohio  St.  589:  Valentine  v.  Piper,  tt 

iSlory   V.    Lovett.  1  E.  D.  Smith,  158;  S?|Lv?^' ^i^Ji'Jv^ifg^^V^  ^*   ^'  ^' 

Brighai  V.  Palmer,  3  Allen.  460;  Hall   v.  E"»o«  v-  ^^vkc.  78  Ala.   160. 

Pbeipa,  8  Johns.  461.  ssanboro  v.  Cole,  68  Vt.  600;  Landers  v. 

.Story   V.    Lovett.lE.D.   Smith,   153;  ?S^?^- Cn^f  ^II^t^aZ^I^'^^W^^ 

DunbarV.Marden,  18  N.  H.  811:  Beattic  "LI '«£Sir  M  iS^i                 ' 

V.    Hillard,  66   N.    H.  486;   Rlcliards   r.  »»"  ^'  Segrar,  26  Me.  90. 
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to  prove  the  signatures  of  the  parties,^  or  to  prove  the 
time  when  it  was  made^  where  no  date  appears,^  or  to 
show  who  the  parties  are,*  or  the  consideration,*  or  to 
supplement  the  writing  when  the  writing  constitutes: 
only  a  part  of  the  contract^  as,  for  example,  if  A  writes 
to  B :  "I  will  give  you  f  250  for  your  horse ;  if  you  accept, 
send  him  to  me  by  train ;"  to  the  conclusion  of  the  con- 
tract it  would  be  necessary  to  prove  the  despatch  of  the 
horse.  And  so  if  A  puts  the  terms  of  an  agreement  into 
a  written  offer  which  B  accepts  by  word  of  mouth ;  or  if, 
where  no  writing  is  necessary,  he  puts  a  part  of  the  terma 
into  writing  and  arranges  the  rest  orally  with  B,  parol 
evidence  must  be  given  in  both  these  cases  to  show  that 
the  contract  was  concluded  upon  those  terms  by  the  ac- 
ceptance of  B.®  So  where  a  contract  consists  of  several 
documents  which  need  oral  evidence  to  show  their  con- 
nection, such  evidence  may  be  given  to  connect  themJ 
Where  a  writing  is  lost  or.  destroyed  parol  evidence  of 
its  contents  is  allowed  to  be  given. 

II. 

Peoof  of  Pact  of  Agreement. 
§382.     Proof  that  there  is  no  Valid  Contract. 
It  is  always  open  to  a  party  to  prove  that  a  writing 

iThe  handwriting  of  a  pereon  if  he  re-  By  a  comparison  of  the    disputed  writing 

fuses  to  admit  that   the  writing  produced  with  other  writings  of  the  party  proved  or 

is  his.  may  be  proved  in  any   one   of    the  admitted  to   be   genuine,      Iv.     By   the 

following  ways.    I.    By  the   evidence  of  opinions  of  experts   in  handwriting.    See 

any  person  who  saw  hinr.  write  it.    II.    By  Lawson  Expert   &  Opinion  Ev.  277,  438. 

son  is  said  to  be   "acquainted"    with   an-  ..\"-  ^^^^^^l  ^'  Tarrant,  80   S.   C.   574 

other's  handwritincr  within  this  rule,  1st,  ^'  ^^'  ■**?•  ®^- 

when  he  has  seen  that  person  write;   2nd,  ^Wood  v.  Moriarty,  15  R.  I.  518. 

when  he  has  received  letters  from  him   in  si^irVv  Pariin   7ft  Mn  5KI8 

answer  to  letters  written   to   him    by   the  .7^      ^^         "\,    «      ^'             „« 

witness  or  under  his   direction   or  author-  "Anson  Contr.  241;  Broughton   ▼.  Null. 

ity;    8rd,  when  in  the  ordinary   course   of  °®  ^^-  (App.)  831. 

business,  writing  purporting  to  be   written  ^Bergin  v.  Williams,  188  Mass.  544;  My- 

by  him  has  passed  through  his,    the   wit-  ers  v.  Munson,  65  la.  428;  Blake   v.    Cole- 

ness'  hands;  4th,  when  holding  at  the  time  man,  23  Wis.  876:  Beer   v.    Aultman-Tay^' 


an  official  position,  signatures  or   writings  lor  Co.,  82  Minn.  90;  Colby  v.  Dearborn,  69 

of  the  person  have  come  before  him;  5th,  N.  H.  826.    Aliter  as  we  oave  seen   under 

"^      '  le  has  si                                 ....  ..... 

has  acl 
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which  on  its  face  appears  to  be  a  valid  contract  is  as  a 
matter  of  fact  not  so  but  lacks  one  of  the  necessary  de- 
ments of  a  valid  and  binding  contract.  Such  evidence 
is  admitted  not  to  alter  the  purport  of  the  agreement, 
but  to  show  that  it  was  made  under  such  conditions  as 
to  preclude  the  reality  of  consent,  or  for  such  a  purpose 
as  the  court  would  not  lend  its  aid  to  enforce.  There- 
fore he  may  show  by  oral  evidence  that  the  instrument 
is  void  or  of  no  binding  eflfect  because  it  was  entered  in- 
to under  a  mistake  or  was  obtained  by  forgery  or  fraud, 
or  through  duress,  or  was  made  on  an  illegal  considera- 
tion or  in  furtherance  of  an  illegal  object,^  or  by  persoias 
incapable  of  contracting,  or  was  made  without  consider- 
ation,^  or  for  a  different  consideration  than  stated.' 

<§383.     Proof  that  Apparent  Contract  is  not  in  Force. 

It  is  also  admissible  to  show  by  oral  evidence  that  the 
apparent  contract  is  not  as  a  matter  of  fact  in  force  at 
all.  Thus  a  deed  may  be  shown  to  have  been  delivered 
subject  to  the  happening  of  an  event  or  the  doing  of  an 
act.^  So,  a  simple  contract  may  be  shown  to  have  been 
signed  upon  a  condition  which  has  not  been  performed.* 

In  Pym  v.  Campbell^  the  defendants  agreed  to  pur- 
chase from  the  plaintiffs  a  portion  of  the  benefits  to  be 
lierived  from  a  mechanical  invention  made  by  the  plain- 
tiffs. The  purchase  was  to  be  made  if  one  A  approved 
of  the  invention,  but  before  this  approval  had  been  given 
they  signed  a  memorandum  of  agreement  on  the  express 

1  See  Wooden  V.  Shot  well,  £8  N.   J.    (L.)  i  See  Ante,  Deeds. 

466;  Buffendcau  V.  Brooks,  as  Cal.  641;  Al-  tpierce  v.  Woodward,  6  Pick.  806;   Shu- 

c.".""-  %'i^'c^^?i*'Sj.'*'  ^''"*°  \  V"u^***  fi^^  ^-  Moo«'  '^  Pa-  St.   469;    Cuthrell  v. 

?V^J^?c^  Y^/  ^S^'  ^^^^^1  ^-  ^>.!i^&*^  u'  Cuthrell,  101  Ind.  875;  Reynolds  v.   Robin- 

8  111.  547;  Sackf ord  V,  Newington.  46  N.  H .  gon.  110  N.Y.  664;  W^min  v.Krumweide, 

415:  Pratt  v.Langdon  97  Mass.  97;    Greer  ^  \^inn.    818;  Blewett  v.  Borum,    142  N. 


V.  Nutt,  64  Mo.  (App.)  4. 

tLaw«,n  Rights,  Rem^  A  Pr.,  $  8812.  '  —^  ^  ^  ^^^  ^  S 

3 Moore  v.  Ringo,  82  Mo.  468.  R^p.  80. 


Y.867. 

&  B.  870;  Ware  ▼.  All 
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understanding  that  they  did  so  for  convenience  only  and 
that  the  agreement  was  not  to  bind  them  until  the  ap- 
proval of  A  had  been  intimated.  A  did  not  approve  of 
the  invention.  The  plaintiflfs  contended  that  the  agree- 
ment was  binding  and  that  the  verbal  condition  was  an 
attempt  to  vary  by  parol  the  terms  of  a  written  contract. 
But  the  court  held  that  the  evidence  was  admissible. 

"The  distinction,  in  point  of  law.  Is  this,  that  evidence  to  vary 
the  terms  of  an  agreement  in  writing  is  not  admissible  but  evidence 
to  show  that  there  is  not  an  agreement  at  all  Is  admissible." 

III. 

Proof  of  Terms  of  Agreement. 

§384.    How  Far  Oral  Evidence  Admissible. 

The  rule  being  so  well  established  and  so  extensive  in 
its  operation  that  a  written  contract  cannot  be  varied  or 
added  to  by  verbal  evidence  of  the  intention  of  the  par- 
ties, the  cases  in  which  such  evidence  will  be  admitted 
to  aflfect  the  terms  of  a  contract  as  they  appear  in  writ- 
ing are  necessarily  few  and  are  restricted  to  evidence 
(a)  of  supplementary  or  collateral  agreements  (b)  of 
explanation  of  terms  and  (c)  of  usages  of  trade. 

(a) 

SUPPLEMENTARY  AGREEMENTS. 

§385.    Evidence  of  Supplementary  or  Collateral  Agree- 

ments. 

Where  parties  to  a  contract  have  not  put  all  its  term» 
into  writing,  evidence  of  its  supplementary  terms  is  ad- 
missible, not  to  vary  but  to  complete  the  written  con- 
tract^ 

iCookv.  Murphv,  70   III.   96:    Lyon   v.  Cobleigh,  80  N.B.  Rep.  474  (Mass.);  Brown 

Lemon,  106  Ind.  667;   Wood    v.   Gertner,  v.  Bowen,  90  Mo.  184;    Welz    ▼.  Rbodlut^ 

65  Mich.  458;  Mobile,  etc.,  Co.  v.  Jurey,  111  87  Ind.  1, 44  Am.  Rep.  747;  Wood  r.  Mor- 

U.  S.  584:  Reynolds  v.  HaMam,  66  Vt.  449;  iarty,  15  R.  I.  518. 
Lash  T.  Parlin,    78  Mo.  891;  Duncan  y. 
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In  Malpas  v.  London,  etc.,  R.  Co,^  a  cattle  dealer 
wanting  to  send  some  cattle  from  Guildford  to  Isling- 
ton, they  told  him  at  Guildford  station  that  the  beasts 
would  be  duly  forwarded  to  King's  Cross ;  but  they  in- 
veigled him  into  signing  a  consignment  note  by  which 
the  cattle  were  directed  to  be  taken  to  the  Nine  Elms 
station,  which  was  not  so  far  as  the  cattle  dealer  ex- 
pected them  to  go.  At  this  intermediate  station  they  re- 
mained and  suflEered  injury.  The  company  argued  that 
the  consignment  note  was  conclusive  evidence  of  the 
terms  of  the  contract  and  therefore  that  they  had  never 
undertaken  to  carry  further  than  the  Nine  Elms  station. 
But  for  the  cattle  dealer  it  was  successfully  contended 
that  the  consignment  note  did  not  constitute  a  complete 
contract  and  that  parol  evidence  could  be  given  of  the 
conversation  that  had  taken  place  between  the  plaintiff 
and  the  company's  servants  before  the  consignment  note 
was  signed.  In  regard  to  the  company's  argument  that 
the  written  contract  was  conclusive  evidence  that  the 
cattle  were  to  be  carried  to  Nine  Elms  and  no  farther, 
Erie,  C.  J.,  said  : 

"I  think  that  it  is  not  so.  because  it  seems  clear  on  the  evidence 
that  there  may  have  been  a  contract  to  carry  to  Nine  Elms  and  an 
additional  contract  to  carry  the  cattle  on  from  thence  to  King's 
Cross.  The  parol  evidence  therefore  does  not  vary  or  contradict 
the  written  document,  but  only  makes  an  addition  to  it" 

(b) 

EXPLANATION  OF  TEEMS. 

§386.    Identity  of  Parties. 

Oral  evidence  is  admissible  to  explain  the  indentity  of 
the  parties  to  the  contract,  as  where  two  persons  have 

tL.  R.  1  C.  P.  3M. 
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the  same  name^  or  where  an  agent  has  contracted  in  his 
own  name  bnt  on  behalf  of  a  principal  whose  name  or 
whose  existence  he  does  not  disclose.^ 

§  387.    Identity  of  Subject-matter. 

Oral  evidence  is  admissible  to  identify  the  subject- 
matter  of  the  contract.  Thus,  where  the  subject  of  prop- 
erty is  described  in  the  contract  or  conveyance  by  the  lo- 
cality, as  being  in  a  particular  town  or  place;  or  by  its 
character,  quality,  or  use,  as  in  a  contraxjt  to  sell  "the 
mill  property;^'  or  by  the  ownership,  as  in  a  contract  to 
sell  "my  house,^'  or  "Mr.  Cs  house  ;^^  or  by  the  occupa- 
tion of  a  certain  person, — in  all  such  cases  evidence  is 
admissible  to  show  what  is  the  property  answering  to 
the  description  of  place,  character,  ownership,  or  oc- 
cupation or  what  is  reputed  so  to  be,* 

§388.     Application  of  Phrases. 

Oral  evidence  is  also  admissible  in  explanation  of 
words  in  the  contract  not  describing  the  subject-matt^ 
of  the  contract,  but  the  amount  and  character  of  the  re- 
si)onsibility  which  one  of  the  parties  takes  upon  him- 
self as  to  the  conditions  of  the  contract*  Where  a  ves- 
sel is  warranted  "seaworthy,^^  a  house  promised  to  be 
kept  in  "tenantable''  repair,  a  thing  undertaken  to  be 
done  in  a  "reasonable''  manner,  evidence  is  admissible 
to  show  the  application  of  these  phrases  to  the  subject- 
matter  of  the  contract,  and  so  to  ascertain  the  intention 
of  the  parties.* 

1  Johnson  V.  Bennett,  67  la.  679;   Cleve-  Mass.  151;  Home  ▼.  Chatham,  64   Tez.   86: 

land  ▼.  Burnham,  64    Wis.   847;   Sauer   v.  Robinson  v.  Douthit,  64  Tez.  101:    Lyman 

Blinker,  77  Mo.  289;  Bartlett  v.Remington,  v.  Gednev,  114  111.  888;  Baker  v.  McArthur, 

59  N.  H.  864;  Nutt  v.  Humphrey,   32    Kan.  54  Mich.  189;  Thompson  ▼.  Stewart,  60    la. 

100;   Kelly  v.  Thuey,  102  Mo.  528;  Hartzell  223;  Chambers  v. Watson,  60  la.  388. 46  Am. 

V.  Crumb.  90  Mo.  680- Anderson  v.    Dyer.  Rep.  70. 

81  Me.  104.     See  Hcftron   ▼.   Pollard,  28  iGanson  v.  Madigan,  16  Wis,  144. 

?tin  oi,    o        ..         **       u  «Anson  Contr.  246. 

iLeakeContr.  211;  Barrett  v.   Murphy, 
140  Mass.  188;  Thomell   v.    Brockton,   141 
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§  389.     Latent  and  Pwtent  Ambiguity. 

Oral  evidence  is  admissible  to  explain  a  latent  ambig- 
uity in  the  instrument.  A  latent  ambiguity  is  where 
you  show  that  words  apply  to  two  different  things  or 
subject-matters,  and  then  evidence  is  admissible  to  show 
which  of  them  was  the  thing  or  subject-matter  in- 
tended.* 

In  Swrgent  v.  Adams J^  the  defendant  entered  into  a 
written  agreement  to  lease  to  the  plaintiff  the  "Adams 
House"  in  Boston  for  a  term  of  ten  years.  The  defend- 
ant had  fitted  up  an  old  hostelry  called  the  Lamb  Tavern 
as  a  hotel  and  had  christened  it  the  "Adams  House. '^ 
The  entrance  to  the  hotel  was  on  Washington  street,  and 
was  numbered  371.  The  rest  of  the  ground  fioor  of  the 
building  was  fitted  up  for  stores  which  were  numbered 
1,  2,  3,  4  and  5,  Adams  House.  When  the  time  came 
for  the  defendant  to  present  the  plaintiff  with  the  lease 
the  latter  discovered  that  it  did  not  include  all  these 
stores,  but  only  one  of  them.  He  therefore  refused  to  ac- 
cept it  and  brought  an  action  to  recover  back  a  sum  of 
money  which  he  had  advanced  to  the  defendant  under 
the  agreement.  But  the  Supreme  Court  allowed  the  de- 
fendant to  prove  by  parol  that  the  agreement  originally 
was  that  the  lease  should  include  only  the  hotel  proper 
and  one  of  the  stores,  saying: 

"The  court  are  of  opinion,  that  this  constituted  a  case  of  latent 
ambiguity  as  that  is  understood  and  explained  in  this  department 
of  the  law.  It  falls  under  that  class  of  cases  where  the  very  gen- 
eral description  adopted  in  a  contract  will  apply  to  two  distinct 
subjects  and  so  there  is  a  latent  ambiguity." 

iWaymack  v.    Heilman,   96    Ark.   440;  N.  C.   944;    Poindexter    v.  McCannon,  1 

Wood  T.  AuffusUne,  61  Mo.  46;  Baldwin  r.  Dev.  Bq.  878, 18  Am.  Dec.  601 ;  Armstronsr 

Winslow,  3  Minn.  218;  Fcnderson  ▼.  Owcn»  ▼.  Burrows,  6  Watts  966;   Insurance  Co.  t. 

64Me.874,  98  Am.  Dec.  661;  Stone   v.    Al-  Troop,  98  Mich.  146;   Greene   v.   Day,   84 

drich,  48N.  H.69;  Simpson  ▼.  KJmberlln,  Iowa  898;  Sargent  ▼.  Adams,  8   Gray,   79, 

19  Kan.  679;  Jenkins  v.    Cooper,   80   Ala.  68  Am.    Dec.  718;    Hinneman   v.    Rosen- 

419;  American  Express  Co.   v.    Schier,   66  beck,  89  N.  T.  96;  Verran  v.  McGregor,  28 

111.  140;  Lowry  ▼.  Adams,  29  Vt.  160;  Con-  Cal.  839. 

^^S'u^-  ^A^?/i^'ii?.^^J-  ^^  ^  ^S u^*'^?  «»  Gray,  72,  68  Am.  Dec.  718. 

V.  Shaw,  42  Md.  410;  Terrell  v.  Walker,  60 
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§  390       THE  PROOF  OF  THE  CONTRACT.     [PART  III. 

But  what  is  called  a  pa4:ent  ambiguity^  i.  e.,  an  ambig- 
uity appearing  on  the  face  of  the  instrument  itself^  can- 
not be  explained  by  parol.'  Thus^  where  a  bill  of  ex- 
change was  drawn  for  "two  hundred  pounds'^  but  the 
figures  at  the  top  were  "245/*  evidence  was  not  admitted 
to  show  that  the  bill  was  intended  to  be  drawn  for  the 
larger  amount^ 

In  Bradley  v.  Bees,^  s,  testator  devised  land  to  "the 
four  boys^'^  and  parol  evidence  was  held  admissible  to 
show  that  he  had  seven  sons  three  of  whom  were  adults 
living  in  their  own  homes  and  four  minors  living  with 
him,  and  that  the  latter  were  the  "four  boys^^  meant 

"It  Is  said  that  this  is  a  patent  ambiguity,  and  it  is  only  latent  am- 
biguities which  can  be  explained  by  parol  proof.  We  do  not  think 
so.  Take  the  will  upon  its  foce  the  inference  would  naturally 
be  that  the  testator  had  but  four  sons,  and  there  is  therefore  on 
the  face  of  the  will,  no  ambiguity.  It  is  only  from  proof  aliunde 
that  there  were  seven  sons  that  any  ambiguity  is  made  apparent." 

(C)     . 
USAGES  OF  TRADB. 

§390.     To  Explain  Technical  Terms  in  Written  Con- 
tracts. 

The  customs  of  particular  classes  of  men  soon  give  to 
particular  words  different  meanings  from  those  which 
they  may  have  among  other  classes,  or  in  the  community 
generally.  Mercantile  contracts  are  commonly  framed 
in  a  language  peculiar  to  merchants,  and  hardly  under- 
stood outside  their  world.  Agreements  which  are  en- 
tered into  every  day  in  the  year  between  members  of  dif- 
ferent trades  and  professions  are  expiressed  in  technical 

sAspden't  EsUte,  S  Wall.  Jr.  368.  sns  III.  827,  65  Am.  Rep.  4)0. 

« Sanderson  v.  Piper,  5  Binir.  n.  C.  425. 
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and  uncommon  terms.  The  intentions  of  the  parties, 
though  perfectly  well  known  to  themselves,  would  be  de- 
feated were  the  language  employed  to  be  strictly  con- 
construed  according  to  its  ordinary  meaning  in  the 
world  at  larga  Hence,  while  words  in  a  contract 
relating  to  the  ordinary  transactions  of  life  are  to 
be  construed  according  to  their  plain,  ordinary  and 
popular  meaning,  yet  if,  in  reference  to  the  subject- 
matter  of  the  contract,  particular  words  and  ex- 
pressions have  by  usage  acquired  a  meaning,  dif- 
ferent from  their  plain,  ordinary  and  popular  mean- 
ing, the  parties  using  those  words  in  such  a  con- 
tract must  be  taken  to  have  used  them  in  their  peculiar 
sense.  And  so  words  technical  or  ambiguous  on  their 
face,  or  foreign  or  peculiar  to  the  sciences  or  the  arts, 
or  to  particular  trades,  professions,  occupations  or  lo- 
calities, may  be  explained,  where  they  are  employed  in 
written  instruments,  by  parol  evidence  of  usage.^ 

The  evidence  is  not  incompetent  because  the  words 
are  in  their  ordinary  meaning  unambiguous,  for  the 
principle  of  admission  is  that  words  perfectly  unambig- 
uous in  their  ordinary  meaning  are  used  by  the  parties 
in  a  different  sense.^  What  words  are  more  plain  and 
unambiguous  on  their  face  than  such  words  as  "a  thou- 
sand," "a  week,"  *^a  day"?  Yet,  "a  thousand"  by  the 
custom  of  the  particular  business  or  trade  has  been 
shown  to  mean  twelve  hundred  and  seven  hundred  re- 
spectively; "a  week,"  a  we^  only  during  a  portion  of 
the  year;  "a  day,"  only  ten  hours.^ 

iBrennemanv.  Brush,  30  S.  W.  Rep.  asmitb  v.  Wilson,  3  B.  &  A.  788;    Sou- 

699  (Tex.).  See  Lawsoc  Usages  &  Customs.  tier  v.  Kellcrman^S  Mo.    609:   Grant   v. 

Article  in  12  Cyc.  1028  as  to  the   requisites  Maddox,  16  M.  &  W.  787;  Horton  v.  Locke, 

of  a  valid  usage.  5  Hill  437. 

'Lawson,  Usages  &  Customs,  §  181. 
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§391.  To  Add  Unexpressed  Terms  to  Written  Contracts. 

And  it  has  been  long  recognized  by  the  courts  that  it 
is  quite  as  necessary  to  allow  usage  to  explain  what  was 
purposely  left  unsaid  as  what  was  clothed  in  technical 
language,  the  principle  on  which  such  usages  are  admit- 
ted resting  on  the  "presumption  that  in  such  trans- 
actions the  parties  did  not  mean  to  express  in  writing 
the  whole  of  the  contract  by  which  they  intended  to  be 
bound,  but  to  contract  with  reference  to  those  known 
usages.'^^ 


lAnte,  Chap.  II. 
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CHAPTEK  XI. 

THE  CONSTRUCTION  OF  THE  CONTRACT. 

Section  392.  Introductory. 

398.  First  Rule  of  Construction — Intent  of  Parties. 

394.  Second  Rule — Words  Taken  in  Their  Ordinary  Mean- 

ing. 

395.  Third  Rule — ^Whole  Instrument  Looked  to. 

396.  Subsidiary  Rules. 

397.  Several  Instruments  Construed  as  One. 

398.  Inconsistent  and  Repugnant  Words. 

399.  Expressio  unlus — General  and  Specific  Directions. 
400-  Construction  by  the  Parties. 

401.  Legal  and  Reasonable. 

402.  Written  and  Printed  Words. 

403.  Grammar  and  Punctuation. 

404.  Construction  Against  Party  Using  Words. 

§  392.     Introductory. 

The  object  of  the  rules  of  construction  is  to  ascertain 
the  intention  of  the  parties.^ 

"The  great  object  of  construction  is  to  collect  from  the  terms  or 
language  of  the  instrument,  the  manner  and  extent  to  which  the 
parties  intended  to  be  bound.  To  faciUtate  this,  the  law  has  de- 
vised certain  rules,  which  are  not  merely  conyentlonal,  but  are 
the  canons  by  which  all  writings  are  to  be  construed,  and  the  mean- 
ing and  intention  of  men  to  be  ascertained.  These  rules  are  to  he 
applied  with  consistency  and  uniformity.  They  constitute  a  part 
of  the  common  law  and  the  appUcation  of  them,  in  the  interpreta- 
tion and  construction  of  dispositive  writings,  is  not  descretionary 
with  courts  of  Justice,  but  an  imperative  duty.  If  it  were  otherwise, 
no  lawyer  would  be  safe  in  advising  upon  the  construction  of  a  writ- 
ten instrument,  nor  any  party  in  taking  under  it"" 


1  Matthews  ▼.  Phelps,  61  Mich.  827,  1  (App.)  887.    The  construction  of  a  written 

Am.  St.  Rep.  681;  Smith  v.  Kerr,  106  N.  contract  is  for  the  court  and  not  for  the 

Y.  81,  2  Am.  St.  Rep.  862:  Field  ▼.  Lester,  jury;  Graham  v.  Sadlier,  46  N.  B.  Rep.  221 

118  111.  17;  Flagg    v.  Barnes,  40  Vt.  91;  (Ill.>. 

?arirv?!'i&;''B^ch"v°''M?l'&,S'i!lI:  'Countyof  John«,n,.Wood.  MMo.«.. 
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§  394       THE  CONSTRUCTION  OF  THE  CONTRACT.    [PART  III. 

§  393.    First  Rule  of  Construction — Intent  of  Parties. 

When  there  is  no  doubt  as  to  the  intention  of  the  par- 
ties these  technical  rules  of  construction  ought  not  to  be 
resorted  to.^  The  first  main  rule  and  the  founda- 
tion rule  of  construction  is  therefore  that  when  the 
meaning  of  language  is  to  be  determined  by  the  court 
the  intent  of  the  parties,  expressed  in  the  words  they 
have  used,  must  govern.^ 

§  394.    Second  Rule — Words  Taken  in  Their  Ordinary 

Meaning. 

The  second  main  rule  is  that  words  are  to  be  taken 
in  their  ordinary  and  popular  meaning.^  The  law  pre- 
sumes that  a  person  meant  what  his  language,  by  its 
terms  and  under  the  circumstances  in  which  it  was 
used,  would  be  fairly  understood  to  mean,  and  this  pre- 
sumption cannot  be  rebutted  by  proof  that  he  in- 
tended something  more  or  different  which  he  did  not  ex- 
press, and  which  the  person  dealing  with  him  neither  un- 
derstood nor  had  reason  to  understand.^  This  is^  of 
course,  subject  to  evidence  that  by  the  usage  of  trade 
or  otherwise  the  words  have  acquired  a  peculiar  mean- 
ing;* and  technical  words  are  to  be  interpreted  as 
usually  understood  by  persons  in  the  profession  or  bus- 
iness to  which  they  relate;*  (unless,  it  must  be  observed, 
they  are  clearly  used  in  a  different  sense  f  for  it  is  ob- 

iNoyes  v.  Nichols,  28  Vt,  659;  Walker  v.  field,  etc.,  R,  Co.  v.  Veeder,  17  Ohio  385; 

Douglass,  70  111.  627:  Dwight  v.  Ins.   Co.,  Stearns  v.  Sweet,  78  111.  446;  Donahue  v. 

108  N.  Y.  347,  8  N.  E.  Rep.  654,  57  Am.  McNulty.  34  Gal.    411,  85    Am.    Dec.  78; 

Rep.  412;  Williamson  v.   McClure,  87  Pa.  Bradshaw  v.  Bradbury,  64  Mo.  834;    Pot- 

St.  409.  ter  v.  Ins.  Co.,  68  Fed.  Rep.  8«. 

2  Mellck  V.  Pidcock,44  N.  J.  (Eq.)  585, 15  a  Clark  v.  Little.  89  Vt.  406;  Sachlebcn 

Atl.    Rep.  8;  Edwards    v.   Bowden,  99  N.  v.  Wolfe,  61  Mo.  (App.)  84;  Ante,    chap.  I. 

C.  80,  6  S.  E.  Rep.  283;  Radel  v.  Sbarlan,  3  Antc^  €  »go 

66  Wis.  188,  28  N.  W.  Rep.  136;  Chesapeake.  ,  f:  '  '  '  ^^:  ,^       ,«  x,  «•  ^«  ^       ^ 

etc..  Canal  Co.   v.  Hill,*^15  Wall.  94;  Ford  ,  *  ?.*"*iTn*ll?,*^'wS  ^J*  ^♦,S?"*'S  ''• 

V.  Beech,  11  Q.  B.  852;  Davis  v.  Hendrix,  J"*:  Co.,  88  111.  261;  Ellmaker  v.  EUmaker, 

59  Mo.  (App.r444.  4  Watte  80.     See  ante,  $  890. 

1  Hawes  v.  Smith.  12  Me.  429;  Mans-  *  Jacloon  v   M^C^^j^^o^^**"*-   ^'  ^''^- 

*  '  man  v    Long,  89  111.  19,  21. 
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§395 


yious  that  if  the  expressions  and  phrases  used  by  unpro- 
fessional men  in  their  various  n^otiations  were  always 
to  be  taken  in  their  technical  sense,  the  interpretation 
would  often  violate  their  true  intent  and  meaning.)^ 

§  395.     Third  Rule — Whole  Instrument  Looked  To. 

The  third  main  rule  is  that  that  construction  will  be 
given  which  will  best  effectuate  the  intention  of  the  par- 
ties to  be  collected  from  the  whole  of  the  agreement;^ 
and  to  ascertain  the  intention,  regard  must  be  had  to 
the  nature  of  the  instrument,  the  condition  of  the  par- 
ties executing  it  and  the  objects  which  they  had  in 
view.^ 

Courts  will  examine  the  whole  of  the  contract,  and 
so  construe  each  part  with  the  others  that  all  of  them 
may,  if  possible,  have  some  effect,^  for  it  is  to  be  pre- 
sumed that  each  part  was  inserted  for  a  purpose  and  has 
its  office  to  perform.*  So  where  two  clauses  are  incon- 
sistent they  should  be  construed  so  as  to  give  effect  to 
the  intention  of  the  parties  as  gathered  from  the  whole 
instrument*^  So  every  word  will,  if  possible,  be  made  to 
operate,  if  by  law  it  may,  according  to  the  intention  of 
the  parties.* 


«  Wynkoop  v.  Cowiog,  21  111.  181. 

1  Inconsistencies  in  a  deed  are  to  be 
reconciled,  if  possible.  The  old  rule  that 
the  earlier  clause  controls  the  later  one  is 
only  applicable  when  reconcilement  is 
Impossible.  Waterman  v.  Andrews,  14  R. 
1.  689.  So  the  construction  of  a  deed  which 
requires  the  reieaion  of  a  whole  clause 
thereof  will  not  be  adopted,  except  from 
unavoidable  necessity.  City  of  Allen  v. 
Trans.  Co.,  12  111.  SB,  52  Am.  Dec.  479. 
The  clauses  may  be  transposed  so  as  to 
give  it  its  apparent  construction.  Suton 
V.  Mullis,  92  N.  C.  823. 

«  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S. 
584;  Strong:  V.  Gregory.  19  Ala.  46:  Benja- 
min V.  McConnell,  9  111.  686, 46  Am.  Dec. 
474;  Conwell  v.  Pumphrey,  9  Ind.  135.  68 
Am.  Dec.  611;  Montgomery  v.  Ins.  Co., 
16  B.  Mon.  427;  White  v.  Booker,  4  Met. 
267;  Akin  v.  Drummond,  2  La.  Ann.  93; 


Field  V.  Woodmancy,  10  Gush.  427;  Pen- 
fold  V.  Ins.  Co.,  86  N.  Y.  817;  Reed  v.  Ins. 
Co.,  96  U.  S.  28;  Wilson  v.  Roots,  119  HI' 
879;  Nash  V.  Towne,  6  Wall.  689;  Grabb 
V.  Grabb,  101  Pa.  St.  11. 

9  Chicago.&cR.Co.  v.Aurora,  99111.  206; 
Goosey  v.  Goosey,  48  Miss.  217;  Ward  v. 
Whitney,  8  N.  Y.  446;  Heywood  v.  Perin, 
10  Pick.  880;  Davis  v.  Rider.  63  111.  417; 
Bowman  v.  Long,  89  111.  19:  Bell  v.  Bruen, 
1  How.  169;  German  Ins.  Co.  v.  Roost,  56 
Ohio  St.  661, 45  N.  B.  Rep.  1097;  Davis  ▼. 
Hendrix,  59  Mo.  (App.)  444. 

«  Alton  V.  Transporution  Co.,  12  111.  56. 

s  Bent  y.  Alexander,  15  Mo.  App.  181. 

« Richardson  V.  Palmer,  38  N.  H.  S12; 
Moore  V.  Griffin,  22  Me.  860;  Howell  v. 
Howell,  7  Ired.  491.  47  Am.  Dec.  885.  Hay- 
wood v.  Perin,  10  Pick.  328. 
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§  396   THE  C0N8TEUCTI0N  OF  THE  CONTBACT.  [PART  III* 

This  rule  may  seem  to  conflict  with  the  second  main 
rule,  but  the  meaning  is  this,  that  men  will  be  taken  to 
have  meant  precisely  what  they  have  said,  unless,  from 
the  whole  tenor  of  the  instrument,  a  definite  meaning 
can  be  collected  which  gives  a  broader  or  narrower  inter- 
pretation to  specific  words  than  their  literal  meaning 
would  bear  J 

Thus  where  a  policy  of  insurance  on  a  stock  of  goods 
in  a  store  provided  that  it  should  be  null  and  void  "if 
the  said  property  should  be  sold  or  conveyed,"  it  was 
held  that,  although  the  words  were  broad  enough  to 
cover  any  kind  of  a  sale,  the  intention  of  the  parties  was 
clearly  not  that  they  should  have  so  wide  a  meaning ;  for 
such  a  construction  "would  bring  the  first  mercantile 
sale  at  the  counter  within  the  condition ;"  but  the  kind 
of  sale  the  parties  intended  was  a  sale  of  the  entire  in- 
terest in  the  stock.®  And,  however  broad  may  be  the 
words  used,  they  will  not  be  extended  to  those  things 
concerning  which  it  appears  that  the  parties  did  not  in- 
tend to  contract.*  Thus  where/a  contract  of  agency  stip- 
ulates that  the  agent  shall  devote  his  "entire  time^'  to 
the  business  of  the  principal,  this  will  not  be  construed 
to  mean  that  he  shall  work  every  hour  of  every  day  or 
even  every  day ;  but  that  he  shall  have  the  customary 
time  for  rest,*  recreation  and  amusement — that  he  shall 
work  as  others  in  the  same  business  are  accustomed  to 
do.io 

§396.     Subsidiary  Rules. 

Subsidiary  to  these  three  main  rules  there  are  a  num- 

7  Anson  Contr.  282;  Canal  Co.  v.  Hill,  •  Hoffman  v.  Ins.  Co.,  83  N.  Y.  406,  88 

16  WaU.  M;  Walker  v.  Douglass,  70  111.       Am.  Dec.  887. 

VJi'SSrVii  HaiRK^'  l?HwJ&y'v  •  Hoffman  v.  Ins.  Co..    82  N.  Y.  405; 

AS*  ^v^^i^Sr  9M    ?hJj^^^  Gage  V.  TirreU,  9  Allen,  299;  Frisby  v. 

EhrUcli  V.  Ins.  Co.,  88  Mo.  U9.  ~>  o  E^Sch  v.Ins.  Co.,  88  Mo.  958. 
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ber  of  others  all  tending  to  the  same  end,  the  effecting 
of  the  intention  of  the  parties  to  the  contract  so  far  as 
it  can  be  discerned. 

§397.     Several  Instruments  Construed  as  One. 

Courts  will,  where  two  or  more  instruments  are  ex- 
ecuted at  the  time,  relate  to  the  same  subject-mat- 
ter, and  one  refers  to  the  other,  either  tacitly  or  ex- 
pressly, take  them  together  and  construe  them  as  one 
instrument.^  So  where  two  instruments  are  executed 
as  parts  of  the  same  transaction  and  agreement,  whether 
at  the  same  or  different  times,  they  will  be  taken  and 
construed  together.^ 

§398.     Inconsistent  and  Repugnant  Words. 

Courts  will  reject  words  which  are  wholly  inconsist- 
ent with  the  nature  of  the  contract  or  the  manifest  inten- 
tion of  the  parties.^  And,  if  no  meaning  can  be  given  to 
a  word  from  the  connection  in  which  it  is  used,  consist- 
ently with  the  intent  on  an  examination  of  the  whole  in- 
strument, it  will  be  treated  as  surplusage.^ 

§  399.     Expressio    Unius — General    o/nd    Specific  De- 
scription. 

In  accordance  with  the  masim  Expressio  unius  exclur 

1  Adams  v.  Hill,  IS  Me.  31ft;  Vaugine  t.  v.  Field,  1ft  Vt.  678:  Norton  y.  Kearney. 
Taylor,  18  Ark.  66;  Dillinjrham  v.  Estill,  8  10  Wis.  448;  Berry  v.  Wisdom,  8  Ohio  St, 
Dana,  38;  Rorabacher  v.  Lee,  16  Mich.  169;  341;  Houck  v.  Frisbie,  66  Mo.  (App.)  16. 
Rogers  v.  Knecland,  18  Wend.  114;  i  Salmon  Falls  Manfg.  Co.  v.  PorU- 
^^^  u"'  ^PcT^^W^  ^  ^'-  -^  «0"^b  Co.,  46  N.  H.  afg;  Buck  v.  Burk, 
Sews3l  V.  Henry  9  AFa.  94;  Logjn  v.  Tib-  ig  N.  Y.  887;  Hlbbard  v.  McKinley,  3B  111! 
SS"i«  tniS-  ^A**"^'«nJ*'  McDonald  v.  340;  Iredell  v.  Barbce,9  Ired.  2B0;  Stock- 
Wolff,  40  Mo.  (App.)  802.  toQ  v.  Turner,  7).  J.  Marsh.  198;  Sutc  Bk. 

s  Stephens  v.  Baird,  9  Cow.  274:  Make-  ▼.  Stewart,  98  Va.  447,  26  S.  B.  Rep.  648; 

peace  v.  Harvard  College,   10  Pick.  802.  Sharp  v.  Thompson.  100  111.  447,  99  Am. 

So  Am.  Dec.  S21  ;Sibley  v.  Holden,  10  Pick.  Rep.  66. 

ftO;   Wallis  V.  Beauchamo,  16  Tex.   308;  j  jucker  v.  Weeks,  2  Sweeny  786;  Wella 

Strong  V.  Barnes,  11  Vt.  ^1, 84  Am.  Dec.  v.  Treirusan.  2  Salk.  468. 
664;  Duncan  v.  Charles,  6  111.  661;  Reed 
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sio  (Uteri/US — the  statement  of  one  thing  is  the  exclus- 
ion of  others — the  express  mention  in  an  a^eement  of 
one  thing  or  of  one  person  or  place  or  of  a  particular 
claas  or  number  implies  the  exclusion  from  the  intention 
of  the  parties  of  all  others  not  mentioned.^ 

So  general  words  following  particular  or  specific 
terms  as  restricted  in  meaning  to  those  things  or  mat- 
ters which  are  of  the  same  kind  with  those  first  men- 
tioned.^ Thus-where,  in  a  contract  for  shipment  of 
horses,  the  shipper  agreed  to  take  the  risk  of  injury  to 
the  horses  "in  loading,  unloading,  conveyance,^'  and 
^^otherwise,"  and  the  company  put  the  horses  in  a  car 
with  a  defective  floor  and  they  were  injuried,  it  was  held 
liable,  the  court  saying  that  the  word  "otherwise^'  meant 
injuries  caused  during  the  loading,  unloading,  and 
transportation  of  the  animals,  and  did  not  extend  to  its 
failure  to  furnish  safe  cars.  The  word  was  wide  enough 
to  include  any  kind  of  a  loss,  even  from  the  carrier's  not 
sending  them  at  all  or  refusing  to  deliver  them,  but  it 
was  restricted  to  the  kinds  of  things  mentioned  before 
it* 

So,  general  expressions  will  be  restricted  by  particu- 
lar descriptions  or  additions  appended  to  them.* 

§400.     Construction  hy  the  Parties. 

Courts  will  consider,  where  the  intent  is  doubtful,  the 
acts  of  the  parties,  the  surrounding  circumstances  and 
the  manner  in  which  the  contract  has  been  executed  by 
both  or  one  of  the  parties  with  the  express  or  implied  as- 


1  Hearne  v.  Ins.  Co..  30  Wall.  493;  Ham-  3  Hawkins  v.  R.  Co.,17  Mich.  57.  97  Am. 

merquist  ▼.   Swensson,  44  111.  App.~627;       Dec.  179. 
Higfirins   V.  Eagleton,  84  N!  Y.  Supp.  225.  4  Lca^e  Contr.  278;  Johnson  County  v. 

>  Railton   v.  Taylor,  so   R.  I.  379,  38       Wood,  84  Mo.  489;  Railton  v.  Taylor,  90  R. 
Atl.  Rep.  983:  Terrance  v.  McDougald,  12       I.  279,  88  Atl.  Rep.  980. 
Ga.  628;  Vaughan    v.  Porter,  16  Vi.  266; 
Baxter  v.  Sute,  9  Wis.  88;  Saner  v.  Bilton, 
7  Ch.  Div.  815. 
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sent  of  the  other.^  "Tell  me/'  said  an  English  chancellor, 
"what  you  have  done  under  a  deed,  and  I  will  tell  you 
what  tiiat  deed  means.'^  Yet,  where  the  meaning  is 
clear  an  erroneous  construction  of  it  by  the  parties  will 
not  control  its  effect.^ 

§401.    Legal  and  Reasonable. 

Courts  will,  where  the  meaning  of  the  language  used  is 
doubtful,  or  susceptible  of  two  senses,  adopt  that  mean- 
ing which  would  give  effect  to  the  instrument  as  a  valid 
and  legal  contract,  rather  than  that  which  would  render 
it  inoperativa^  Thus  where  a  note  was  given  payable 
January  1,  1836,  "with  interest  from  1835.^'  it  was  held 
that  interest  was  recoverable  from  January  1,  1835,  be- 
cause otherwise  the  clause  as  to  interest  would  be  of  no 
effect^ 

In  a  Missouri  case  a  ferry  company  and  a  railroad 
had  entered  into  an  agreement  in  which  the  latter  stip- 
ulated that  it  would  use  the  ferry  for  carrying  its  trains, 
passengers  and  freight  across  the  Mississippi  river  at 
St.  Louis,  and  that  "no  other  than  the  said  ferry  shall 
ever  be  employed'^  by  the  railroad.  Subsequently  a 
bridge  was  built  across  the  river  and  the  railroad  used 
that.    The  court  held  that  if  the  provision  meant  that 


1  Camden,  etc.,  R.  Co.  v.  Lippincott,  46  a  Railroad  Co.  v.  Trimble,  10  Wall.  367; 

N.  J.  (L.)  418;  Chicago  v.  Sheldon,  9  Wall.  Davis  v.  Shafcr,  60  Fed.  Rep.  764. 

W;  People  v.Murohy.  119  I»- 15«l  Topl^  i  jhrall  v.   Newall,  19  Vl.  202,47  Am. 

V.  Topliff,    m  U.  S.  IM;    Matthews  v.  Dec.  682;  Lorillard  v.  Hyde,  86   I^.  Y.  384; 

Danahy,  26  Mo.  App.    660;    Jenningrs  v.  pindley  v.  Armstrong,    28  W.    Va.  118 

Machine  Co.,  188  Mass.  694:  Reed  v.  Ins.  Pcckham  v.  Haddock,  86  111.  88;  MorancV 

?!?  .J,^iy;i?l^'  ^*SS^rKM      *'  *n^^t-  ^-  Dumcsnil,8  La.  A^n.  368;  Archibald  V^ 

??*?  5°SJJ!- h^'  i?^'  ^^'Ji^^i''-  .5*S^'  Thomas,  3  Cow.  284;  Hunter  v.  Anthony.  8 

14tlnd  480,46^.E.Rep^;   Rockfellcr  jones886,  80  Am.  bee.  888;  Peckham^v. 

J^^^^\^!76Fed.Rep.^;GRTnery.lna.  Haddock,  86  111.  38;  Fields.  Leiter.  118 

Co.,  88  Minn.  74;  Rose  V.  Carbonating  Coj,  m.  H;    Atwood    v.  Cobb,  16  Pick.    229; 

2?.^°.^i^PP-l^V^S***™*°^K^-T?5^'^'»  ^  Anthony  v.  Hitchcock.  71  i?ed.    Rep.  660 

Fla.  644,  i7  South.  Rcp^  946:    Davis    v.  Hpbbs  v.  McLean,  117  U.  S.  667;  U.*^S.  v! 

Ravenna  Co.,  48  Neb.  4^,  67  N.  W.  Rep.  r.  r.  co..  118  U.  S.  285;  Saunders  v.  Clark 

436;  Leavitt  v.  Windsor  Co.,  54  Fed.  Rep.  fig  Cal  2»9 

489;  O'Dea  v.  Winona,  41  Minn.  424, 43  N.  ,  *               c     ^         on        ^««  ««  * 

W  R#n  07                                          *  a  Evans  v.  Sanders,  8  Port.  497,  38  Am 

«  Att.  Gen.  v.  Dnimmond,  1  Dm.  &  W. 
•868. 
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no  other  ferry  company  should  be  employed  the  agree- 
ment was  valid  but  if  it  meant  that  no  other  improved 
means  of  carrying  should  be  used  it  was  illegal  as 
against  public  policy.  Therefore  the  contract  would  be 
construed  to  mean  the  former  so  as  to  render  it  valid  so 
far  as  the  employment  of  another  ferry  was  concerned 
rather  than  the  latter  which  would  render  the  whole 
agreement  absolutely  void.* 

And  courts  will  not,  unless  the  intention  is  clearly 
manifest,  so  construe  the  contract  as  to  give  one  of  the 
parties  an  unfair  or  unreasonable  advantage  over  the 
other.^  They  will  not  construe  the  agreement  so  as  to 
work  a  forfeiture  if  it  can  be  avoided.*^ 


§402.     Written  cmd  Printed  Words. 

In  the  interpretation  of  a  contract  of  which  a  portion 
is  printed  and  a  portion  written,  courts  will  give  greater 
weight  to  the  written  portion  than  to  the  printed  words,, 
where  they  are  in  conflict  and  tend  to  diflferent  results  ;^ 
for,  as  has  been  well  said,  the  language  of  printed 
blanks  prepared  for  general  use  is  readily  assumed  to  be 
appropriate  in  the  particular  instance  without  careful 
examination,  and  hence  it  is  not  so  likely  to  express  the 
real  intention  of  the  parties  as  the  written  words  spec- 
ially selected  by  themselves  for  the  particular  transact- 
ion.2  And  a  printed  billhead  or  letterhead  cannot  be- 
allowed  to  control,  modify,  or  alter  the  terms  of  a  con- 


3  Wiffffins  Perry  Co.  v.  R.  Co.,  xa8  sell  v.  Bondie,  51  Mich.  76;  Thornton  v.  R. 
Mo.  »4.  R-  Co.,  84  Ala.  109.  5  Am.  St.  Rep.  887; 

4  Russell  V.  AUerton.  108  N.  Y.  288;  gowland  v.  Ins^Co.,  Anth.  W;  American 
Wilson  V.  Marlow,  66  III.  886;  Rovalton  v.  gx  Co.  v.  Pmckney,  W  111.  898;  People  v^ 
Turnpike  Co..  14  Vt.  811;  Bickfor/ v.Coop-  g"'*"??'  ff  "1:  %.  Chadsejr  v.  Guion.  JT 
er,  41  Pa.  St.  142;  Gale  v.  Dean,  80  111.  «^;  S'^c.^"?!^*"**  ^*^£  ^S^'^Jjfr^^i,? 
Crabtreev.  Ha^enbaugh,  26  l\l.  288;  Mc-  R*-,St.  M;  Sturm  v.  ^^JTrJ^J  U^.  Ml;: 
Manus  v.  Clothing  Co..  84  Mo.  (App.)  49;  Union  g»Ci^R-„Co- «&.  cSff  J;  w  rJ" 
County  of  Johnson  v.  Wood,  84  Mo.  489.  S**iJlr?*JN  W^R^Jf'  iS^niinn  f    ^  - 

s  w m;«  t«.  rv^  -  Woiio^.  qa  i^a  -r  ^'  Board,  86  N.  W.  Rep.  881  (Minn.). 


s  Franklin  Ins.  Co.  ▼.  Wallace,  98  Ind.  7. 
I  Clark  V.  Woodruff,  83  N.  Y.  518;  Rus- 
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tract  clearly  expressed  in  writing  below  it*  In  an  Illinois 
case  a  person  wrote  another  an  unconditional  oflfer  to 
buy  certain  goods,  and  the  other  wrote  back,  accepting 
the  oflfer,  the  acceptance  being  unqualified,  but  written 
on  a  letterhead,  at  the  top  of  which  were  printed  the 
words,  "All  sales  subject  to  strikes  and  accidents."  It 
was  held  that  these  words  formed  no  part  of  the  con- 
tract^ But  this  rule  only  applies  where  the  written  and 
printed  parts  cannot,  upon  any  reasonable  construction, 
be  reconciled.*^ 


§403.      Chrammar  mid  Punctuation. 

Courts  will  not  be  precise  in  following  the  rules  of 
grammatical  construction,  for  neither  false  English  nor 
bad  Latin  will  matter  when  the  meaning  of  the  party  is 
apparent.^  A  writing  untechnical,  ungrammatical, 
and  totally  at  variance  with  all  the  recognized  rules  of 
orthography  may  be  valid  if  there  be  suf&cient  words  to 
declare  clearly  and  legally  the  party's  meaning.^  Thus 
when  the  intention  is  clear  "and"  may  be  read  "or"  and 
vice  versa.*  So  where  A  by  writing  says  he  will  "give" 
B  a  certain  sum  of  money  if  he  will  do  a  certain  things 
"give'^  will  be  construed  as  importing  a  contract  not  a 
gift* 

Punctuation  inay  sometimes  shed  light  upon  the  mean- 
ing of  the  parties,  but  a  writing  may  be  examined  with- 

9 Sturm  V.  Baker,  160  U.  S.  812.  v.  Lowrey,  79  Fed.  Rep.  881;  Wilton  v. 

«SumiDera  v.  Hibbard,  etc.,  Co.,  168  III.  Wilson,  6  H.  L.  Cat.  40. 

302, 38  N.  E.  Rep.  800,  60  111.  App.  881.  >  Cobb  v.  Hines,  Butb.  843, 60  Am.  Dec. 

k  Micbaelis  v.  Wolf,  186  111.  68,  «6  N.  E.  ^vi!^.*'*'*°"   '''  N*<=*»°1»>  ^  ^tl.  Rep. 

Rep.884:  Peck  v.Scoville  M.Co..  48  111. App.  880  (Me.). 

SaOlBarhydt  v.  Bllit,  46  N.  Y.  107;  Wheel-  s  Mafi[uire  y.  Moore,  106  Mo.  267;  Jack- 
ing, etc.,  R.  Co.  V.  Gourley,  00  Pa.  St.  ton  v.  Topping,  1  Wend.  888, 10  Am.  Dec. 
171:  Heiple  v.  Relnhart,  67  N.  W.  Rep.  616:  Sturm  v.  Boker,  150  U.  S.  812. 
*86  (Neb.).  4  Hamer  v.  Sidway,  124  N.  Y.  686,  over- 

1  Hancock  ▼.  Watson,  18  Cal.  140;  Belch  ruling  t.  c.  67    Hun    220;  Wilkerton   ▼. 


.  MiUer.  82  Mo.  (App.)  887;  Brewery  Co.       01ivera,l  Bin|(.  N.C.  400. 
v.Watef  Co.,  84  Mo.  (App.)  40;  Cowles  Co. 
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out  such  aid  f  and  it  is  never  allowed  to  overturn  what 
seems  the  plain  meaning  of  the  whole  contract® 


§404.    Constrtcction  Against  Party  Using  Words. 

Courts  will  construe  doubtful  words  most  strongly 
against  the  party  who  used  them.^  This  rule  is  based  on 
the  principle  that  a  man  is  responsible  for  ambiguities 
in  his  own  expression  and  has  no  right  to  induce  another 
to  contract  with  him  on  the  supposition  that  his  words 
mean  one  thing,  while  he  hopes  the  court  will  adopt  a 
construction  by  which  they  would  mean  another  thing 
more  to  his  advantage.^  Therefore  a  deed  is  construed 
most  strongly  against  the  grantor  f  and  where  a  deed 
will  inure  in  several  ways,  the  grantee  may  elect  in 
which  way  to  take  it.'*  And  a  clause  in  a  promissory 
note  will  be  construed  most  strongly  against  the  maker  f 
a  clause  in  a  policy  of  insurance  most  strongly  against 
the  insurer;®  because  in  each  case  the  party  is  presumed 
to  have  chosen  the  words  used. 

But  this  rule  is  the  last  one  which  courts  apply,  and 
will  never  be  resorted  to  so  long  as  a  satisfactory  result 

5  White  V.  Smith,  83  Pa.  St.  186,  75  Am,  Thompson,  100  111.  447;  Pike  v.  Monroe,  36 
Dec.  689;  Bniensman  v.  Carroll,  62  Mo.  Me.  309,  58  Am.  Dec.  751;  Com.  v.  Brie  R; 
813;  Bunn  v.  Wells,  94  N.  C.  67;  Inhabi-  R.  Co.,27  Pa.  St.  839,  67  Am.  Dec.  471. 
tankS  V.  Nichols,  39  Atl.  Rep.  338  (Me.).  Dod^e  v.  Walley,  22  Cal.  224.  88  Am.  Dec 

6  Osbom  V.  Farwcll,  87  111.  89,  29  Am.  «1;  Waterman  v.  Andrews.  14  R  1.J89; 
Rep.  47-  EwinR  v.  Burnett,  11  Pet.  64;  ?*'*^o  ^Lf^o^,  %^'{J' ^  o!S"'2^' ^^ 
Seay  v.  kcCoriack,  68  Ala.  649.  Am.  Rep.  701, 18  N.  W.  Rep.  882.    So  an 

,  „                 vT            u  n  r^    1.    ^a  XT  cxcepiion  or  reservation  in  a  deed  is  to  be 

iBarney  V.  Newcomb.9  Cush.  46;Noo-  con«^trued    strictly    against    the   grantor. 

S^^  ^V^D*1^^Z'  2Y**1-  ^^^''  ^^^^""l^  J-  Cocheco  Man.  Co.  v?  Whittier.  l5  N.  H. 

S?'*/ri=^^*  '•  **'  5'^^^''****i"  J-  ^^Sl*'  25  805;  Duryea  v.  Mayor,  62  N.  Y.  592;  U.  S. 

111.  495;  Evamis  v.  Sanders,  8  Port.  497,  38  Mortgage  Co.  v.  G?oss,  93  IlL  488. 

Am.  Dec.  297;    Livingston  v.  Arnngton,  .,     ,              uj         «»t.       »»»a 

28  Ala.  424.     '              *                        *       '  «Jackson  v.  Hudson,  8  Johns.  375, 8  Am. 

« Anson  Contr.  268;  Fowkes  v.  Ins.  Co.,  _  '    ,.'         ->,    .    ,,    ^  _,,    ,^    _, 

8  B.&  S.  917;  Hoffmkn  v.  Ins.  Co.,  32  N.  '.J^V*'?  lo  S  "J^"'  ^  "^-  ^'  ^"** 

Y.  405;  Wells  v.  Carpenter,  66  III.  460;  Mc-  ^'  Belford,  68  III.  290. 

Cartyv.  Howell,  24  111.  843.  «Commercial    Ins.  Co.  v.  Robinson,  64 

3Rung  V.  Shoncberger,  2  Watu  23,  26  {»•  ^J*;  Reynolds  v.  Ins.  Co    47N.  Y.  597; 

Am.  dSc.  95;  City  of  Alton  v.  III.  Trins.  !"»•  Co.  v.  Slaughter,  12  Wall.  404. 
Co.,  12  111.  38,  52  Am.  Dec.  479;  Sharp  v. 

.     462 


Digitized  by  VjOOQIC 


CH.  XI.]    THE  CONSTEUCTIOJI  OF  THE  CONTRACT.  §  404 

can  be  reached  by  the  other  rules  of  construction.'^  And 
the  rule  is  applicable  only  to  such  words  as  can  be  at- 
tributed to  the  one  party  and  not  to  words  that  are  the 
common  language  of  both  partiea®  And  the  rule  is  not 
applied  where  it  would  cause  a  penalty  or  forfeiture  and 
therefore  the  condition  of  a  bond  is  construed  favorably 
for  the  obligor.® 


Tlaffg  V.  Barnes,  40  Vt.  16,  94  Am.  Dec.  sBeckwith  v.  Howard,  6  R.  1. 1. 

867;  Adams  V.Warner,  23  Vt.  411;  Falley  sButler  v.    Wigge,  1  Wm.  Saund.  66: 

v.GUcSjJWInd.  114;  County  of  Johnson  v.  Chicago,  etc.,  v  Aurora,  99  111.  214;  Ben 

Wood,  84  Mo.  B09.  nehan  v.  Webb,  6  Ired.  67. 
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PART  IV. 


THE  DISCHAROtE  OF  THE  CONTKACT. 


405.    Introductory. 
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§405.    Introductory. 

Haying  considered  the  Formation  of  the  contract,  its 
Operation  when  formed,  and  its  Interpretation  when  its 
terms  are  disputed  by  the  parties  to  it,  we  have  next  to 
consider  the  modes  in  which  the  contractual  tie  may  be 
loosened,  and  the  parties  freed  from  the  rights  and  lia- 
bilities which  have  arisen  under  the  contract.  And  it 
will  be  found  that  a  contract  may  be  discharged  in  any 
one  of  the  following  ways :  I.  By  agreement.  II.  By  per- 
formance. III.  By  impossibility  of  performance.  IV. 
By  operation  of  law.    V.  By  breach. 
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CHAPTER  XII. 

DISCHARGE}  BT  AOREEMSNT. 

Section  406.  Methods  of  Discharge  by  Agreement 
(a)    waiver  or  oancbllation. 

407.  Executory  Agreement  may  be  Waived  or  Cancelled. 

408.  But  Not  Executed  Contract 

409.  Exception — ^Negotiable  Instruments. 

(B)      SUBSTITUTED  AGREEMENT. 

410.  Express  Substituted  Agreement 

411.  Form  of  Substituted  Agreement. 

412.  Implied  Substituted  Agreement 

413.  Express  Novation. 

414.  Implied  Novation. 

(O)      CONDITIONS  IN  CONTRACT. 

415.  Conditions  Subsequent 

416.  Non-fulfillment  of  term  in  contract 
417  Occurrence  of  Particular  Event 
418.  Option  to  Determine  Contract 


§406.    Methods  of  Discharge  hy  Agreement. 

It  is  obvious  that  a  contract  which  has  been  entered 
into  between  two  persons  may  be  put  an  end  to  in  the 
same  manner  as  it  was  created,  viz. :  by  Mutual  Agree- 
ment. And  this  may  be  done  (a)  by  a  waiver  or  cancel- 
lation of  the  contract,  (b)  by  a  substituted  agreement 
between  the  parties,  or  (c)  by  a  condition  in  the  con- 
tract itself. 
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(a) 

WAIVER  OR  CANCELLATION. 

§407.     Executory  Agreement  may  he   Waived  or  Can- 
celled. 

An  agreement  to  discharge  a  contract  is,  like  all  other 
agreements,  required  to  have  a  consideration  to  support 
it.  Where  the  contract  is  executory  no  further  consid- 
eration is  needed  for  an  agreement  to  rescind  than  the 
discharge  of  each  party  by  the  other  from  his  liabilities 
under  the  contract.  The  consideration  for  the  promise 
of  either  party  is  the  abandonmenjt  by  the  other  of  his 
rights  under  the  contract.^ 

§408.     But  Not  Executed  Contract. 

On  the  other  hand,  an  executed  contract,  t.  e.,  a  con- 
tract in  which  one  of  the  parties  has  performed  all  that 
is  due  from  him,  cannot  be  discharged  by  a  parol  waiver. 
The  common  law  knows  nothing  of  the  abandonment  of 
such  a  claim,  except  by  release  under  seal,  or  for  con- 
sideration.^ 

§409.     Exception — Negotiable   Instruments. 

To  this  rule  there  is  an  important  exception  in  the 
case  of  bills  of  exchange  and  promissory  notes.  The 
rights  of  the  holder  of  such  instruments  may  be  waived 
and  discharged  without  any  consideration  for  their 
waiver,  by  his  surrendering  or  destroying  the  instru- 

iCollyer   v.  Moulton,  9  R.  I.  90, 96  Am.  88  Mo.  73.  Alden  v.  Thurber.  149  Mass.  871 ; 

Dec.  ^70;    Cox  v.  Carrell,    6    Iowa  350;  Critchfield  v.  Dailey,     98   Ga.     4»,  26  S. 

Stryker  v.  Vanderbilt,  25  N.  J.   (L.)  482;  W.  Rep.  676 

Flemintf  V.  Gilbert,  8  Johns.  620;  Blood  v.  i Crawford  v  MillsDauirh    13  Tohna  57- 

GoodriSi,  9  Wend,  68.  24  Am,  bee,.  121;  M<^rlV  Dc^'oi^'l^'^^ 


T2S?*T'MJX*'"?n  V    11  ""S^    i?Sw"i'  Moore  v.  Detroit    Lbc.  "Works,  14  Mich. 

R?i2  M  w!f  1^.  Pin^-  J  R  J^;..    i^Vn  ^«  bidder  V.  Kidder  33  Pa.  St.  268;  CoL 

?iK  i'^^nZfi^i^'^L?*  o'^MiX^S  i*  J*«-  ^y**"  ^-  Moulton.  9    R.  I.  90,  96  Am.  Dec. 

'D^.teouI;ah'jupit^f  1^1'  ^X  ^''^  ^*^*^^^^  ^-  ""'  ^^-  '''  ^-  ^-  "• 
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ments  with  the  intention  of  releasing  tie  parties  liable 
upon  them.^ 

(b) 

SUBSTITUTED  AGBEEMENT. 

§  410.    Express  Substituted  Agreement. 

A  contract  may  be  discharged  by  an  alteration  by  the 
parties  in  its  terms  which  substitutes  a  new  agreement 
for  the  old  one.  The  difference  between  this  and  the 
mode  of  discharge  by  agreement  just  mentioned  lies  in 
the  fact  that  the  first  is  a  total  obliteration  of  the  con- 
tract, the  second  is  a  substitution  of  a  new  bond  between 
the  parties  in  place  of  the  old  one.  A  claim  under  the 
original  contract  may  then  be  met  by  the  new  agreement 
so  far  as  the  latter  operates  to  alter  or  rescind  the  form- 
er.^ 

The  change  of  riglits  and  liabilities,  and  consequent 
extinction  of  those  which  before  existed,  forms  the  con- 
sideration on  each  slrle  for  the  new  contract. 

§411.     Form  of  Substituted  Agreement. 

The  form  in  which  the  new  agreement  must  be,  de- 
pends, as  a  rule,  upon  the  form  of  the  old. 

At  common  Jaw  if  the  contract  was  under  seal  it  could 
not  while  executory  be  varied  or  altered  or  released  or 
rescinded  by  a  parol  executory  agreement.^     But  this 

iVanderbeck  v.  Vanderbcck,  30  N.  J.  v.  Hodi^es,  75  Mo.  413;  Maxwell  v.  Graves, 

(Eq.)270;  Bragff  v.  Donietoon.  Ml  Mast.  69  Iowa  613;  Teal  v.  Bllby,  128  U.S.  572; 

196;  Larkin  v.  Hardenbrook,  90  N.  Y.  888;  Farrar  v.  Toliver,  88    111.  408;  Lanitz   v. 

Paxton  V.  Wood,  77  N.  C.  11:  Re  Camp-  King,  93  Mo.  518;  McCauley  v.  Keller,  130 

bell's  Esuie,  7  Pa.  St.  100;  Albert  v.  Zeig-  Pa.  St.  58;  McCreery  v.  Day,  119  N.  Y.  1. 

IST-  ®in^**  ^^-  "'  ^^***   ^-  **""•>«'  ^^  1  Delacroix  v.  Buckley,    13    Wend.  71; 

Maw- 19.  AUen  v.  Jacquish,  21  Wend.  628;  Chapman 

1  Smith  ▼.  Tunno,  1  McCord,  Ch.  448, 16  v.  McGrew,  80  111.  101:  Barnett  v.  Barnes, 

Am.  Dec.  617:  Johnson  v.  Reed,  9  Mass.  78,  78  111.  216;  Loach  v.  Farnum,  90   lU.  868; 

6  Am.  Dec.  89;  Stewart  v.  Keteltas,  36  N.  Segard  ▼.  Patterson,  3  Blatchf .  357;  Sher- 

Y.  888:  Reed  v.  McGrew,  5  Ohio,  876;  Rog-  win  v.  R.   R.  Co.,  24  Vt.  847;  French  v. 

era  v.  Rogers,  189  Mass.  440;  Church  v.  New,  28  N.  V.  ISO;   Smith  v.  Lewis,  24 

Florence  Iron  Works.  45  N.  J.  (L.)  129;  Conn.  641. 
Norton  v.  Browne,  87  Ind.  888;  Christman 
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does  not  seem  now  to  be  the  rule  in  England'  nor  in  this 
country.' 

"Notwithstandiiig  what  was  nld  in  some  of  the  old  cases,  it  is 
now  recognized  doctrine  that  the  terms  of  a  contract  nndor  seal 
maj  be  raried  bj  a  snbseqnent  iiarol  agreement.  Certainly,  what- 
ever may  have  been  the  role  at  law,  sach  is  the  rule  in  equity.*** 

But  the  parol  agreement  according  to  many  of  the  de- 
cisions must  be  executed  or  it  will  not  <^>erate  as  a  dis- 
charge or  rescission  of  the  specialty.^ 

If  the  original  contract  was  put  in  writing  merely  by 
agreement  of  the  parties,  and  not  in  pursuance  of  any 
statutory  requirement,  the  new  agreement,  in  alteration 
or  discharge,  is  not  required  to  be  in  writing,  and  may 
be  proved  by  parol  evidence.*  This  follows  from  the 
principle  shown  in  a  previous  chapter^  that  the  writing 
is  not  the  agreement  but  the  evidence  of  it,  and  that  as 
the  essentials  of  agreement  lie  in  the  expressed  inten- 
tion of  the  parties  and  not  in  the  writing,  which  is  the 
instrument  of  that  expression,  the  contract  may  be  dis- 
charged by  a  valid  expression  of  the  intention  to  put  an 
end  to  it. 

But  if  the  original  agreement  was  required  by  the 
statute  of  frauds  or  any  other  statute,  to  be  in  writing, 
the  new  contract  must  also  be  in  writing.®     But  even 

aSteedt  v.  Steeds.  22  Q.  B.  Div.  637.  840-  Low  v.  Forbes.  18   III.  568:  Semman  v. 

a  Allen  v.  JacquUb.Jl  Wend.  632;  Jew-  S'^f*' Si?*'f?i^l^''°S  ""•  i^""?"**^' 

ett  V.  Scho4p2l,4  Cow.  664;  Mon^i  v.  g  Wis    206;  Aldnch  v.  Price.  57  la.  151; 

Perkins.  9    Pick.  298;  Green  v.  Wells,  2  McNichols  v.  Reynolds     96  Pa-  St,  488; 

Cal.  684- Cook  v.  Murphy,  70  111.  96;  Whit-  ^^'"  ^ ,  ^JSt"*'  <?.^*^*5J'  ^^"^^^^ 

ing  v.rieslep.  4  Cal     &7;  Lawrence  v.  ^.H^^^' ^^'°tr?'J' ^'^*t°  ^- S^" 

oSle,   11   Vt.^655;  Lawrence  v.  Miller.  86  j;*".®*  Me.  889;  Inlanders  v.  Fay,  40Vt. 

N.  Y:  181;  Jenks  v.  Robertson,  68  N.  Y.  «>«•.  ^«»t*"&  \  f"*^*'  *  Jo^ns.  Caj.  a«,  1 

621;  Hyderville  Co.  v.  R.   Co.,  44  Vt.  395;  Am.  Dec.  te;  Solomons  v.  Jonw.  8  Brev. 

McCrwry  v.  Day,  119  N.  Y.  1, 16  A.  S.  R.  "» '^/f^ir^ff  \^^?I*^''*?^^°lS-  Y°^" 

798;  McCauley  J  Keller,   103  Pa.  St.  63;  ''^L^/ '^  N.  H.  99,  20  Am.   DeCjJ66;  Lang- 

Pratt  V.   Morfow,  46  Mo.     404,  100  Am.  K^'^^^n  ^?"*''   ^  T^^""^' ^:  ^  t%' 

Dec.  381;    Lancester    v.    Elliott,  64  Mo.  S<^,\^' ^^^'°L^- ^'"•»  *  Stew.  A  P. 

(App.)  249.  •!»  24  Am.  Dec.  769. 

♦Canal  Co.  v.  Ray,  101  U.  S.  622.  ^Ante,  Chap.  III. 

•  Unthenk  v.  Henry  County  Tump.  Co..  «,'g,^^; ^!l,^X5*SV^Ti  %A^it' 
6  Ind.  126-  McMurphy  v.  GarUnd,  47  N.  H.  S:r^.^\£??^i  ^.^^  b^!fi  ^S: 
8^2  8«J;  6uell  v.  Milfer,  4  N.  H.  196^  gjfultf  I.^B^adVy,  ^S.T  646^  HUr?: 

•  Robinson  ▼•  Batchelder,  4  N.  H.  40;  Blake,  97  N.   Y.  316;  Abel  v.  Munson,  18 
Dodge  V.  Crandall,  80  N.  Y.  307:  Munroe  Mich.  313;  Packer  v.  Stewart,  84  Vt,  188; 
V.  Perking  9  Pick.  298,  20  Am .  Dec .  475;  Carpenter  v.  Galloway,  78  Ind.  418;  Harvey 
Blood  V.  Enos,  12  Vt.  688, 36  Am.  Dec.  863;  y.  Morey,  46  Pac.  Rep.  883  (Colo.). 
Spann  V.  Baltiell,  1  Fla.  801,  46  Am.  Dec.  •     '                     v         ^ 
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this  class  of  written  agreements  may  be  discharged  by 
an  oral  agreement  which  has  been  executed.* 

§412.     Implied  Substituted  Agreement. 

The  rescission  may  be  implied  as  well  as  express^ 
Thus  if  agreements  be  made  between  the  same  parties 
concerning  the  same  matter,  and  the  terms  of  the  latter 
are  inconsistent  with  those  of  the  former,  so  that  they 
cannot  subsist  together,  the  latter  will  be  construed  to 
discharge  the  former.^  But  the  intention  to  discharge 
the  original  contract  must  distinctly  appear  from  the 
inconsistency  of  the  new  terms  with  the  old  ones.  By 
a  mere  postponement  of  performance,  for  the  conven- 
ience of  one  of  the  parties,  the  contract  is  not  dis- 
charged.^ 

§413.    Express  Novation. 

A  contract  is  frequently  discharged  by  a  change  in  the 
parties  thereto,  whereby  a  new  party  is  substituted  for 
a  previous  one  by  agreement  of  all  three,  while  the  terms 
remain  the  same.    This  is  called  a  Novation.^ 

For  example  A  sells  B  a  wagon.  B  afterwards  sells 
it  to  C  who  agrees  to  pay  A  the  price  which  B  had 
agreed  to  pay  A  for  it,  and  A  agrees  to  take  O  as  his 
debtor  for  the  price.  The  debt  due  to  A  from  B  is  extin- 
guished.^ Or  suppose  A  owes  B  flOO,  and  B  owes  C  flOO, 
and  the  three  meet,  and  it  is  agreed  between  them  that 
A  shall  pay  C  the  ?100.     B's  debt  is  extinguished,  and 

9McKenzie  v.  Hansen,  180  N.  Y.  260.  Dec.  853;  American  Lumber  Co.  v.  Mul- 

iRenard  v.  Sampson,  12  N.  Y.  561;  Mur-  ?J?"5'5?,  ^'^h    6»:  Finan  v  Babcwrk,  58 

ray  v.  Harway,  56  N.  Y.  887;  Wheeden  v.  Mich.  801 :  York  v.  Orton,  65  Wis.  6;  Foster 

Fiske,  60  N.  H.  126;  Harrison  v.  Polar  Star  ^r  f^i^^jS  ^n'^^  ®?.'  Persons  v.  Tillman. 

T  rvlcr^  lift  111   27fl  95  Ind.  462;  Guicbard  y.  Brande,  57  Wis. 

Loage,  110  111.  z/».  -o  ^     ^    ^o    „  5S4;  McClelian  v.  Robe,  98  Ind.  298;  Cad- 

2LAW8on  V.  Hofiran    98  N     Y.  89-  Mc-  ens  v.  Teasdale.  68  Vt.  469,  88  Am.  Rep. 

Combs  V.  McKennan,  2  W.  &  S.  216;  Bacon  597.  McKinney  v.  Alvls,  14  111.  84. 

>Heaton  v.  Ans^ier,  supra. 


V.  Cobb,  45  III.  47. 

iHeaton  v.  Angier,  7  N.  H.  397,  28  Am. 
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C  may  recover  that  sum  against  A.  In  the  case  sup- 
posed, C  gives  a  consideration  for  the  promise  of  A  to 
him  in  the  jStfitisfaction  and  discharge  of  the  debt  of  B, 
and  receives  a  consideration  for  his  discharge  of  B  in 
the  promise  of  A;  A  receives  a  consideration  for  his 
promise  to  C  in  the  satisfaction  and  discharge  of  his 
debt  to  B;  B  receives  consideration  for  the  discharge 
of  his  debt  to  A  in  the  satisfaction  and  discharge  of  his 
debt  to  C.» 

It  is  essential,  however,  to  a  valid  novation  that  all 
the  parties  to  it  consent  to  it,*  for  it  requires  the  con- 
sent of  the  parties  to  the  old  contract  to  rescind  the  old 
one,  and  of  the  parties  to  the  new  contract  to  create  the 
new  one,®  And  it  must  appear  that  the  original  indebt- 
edness was  extinguished.^ 

§414.    Implied  Novation. 

The  novation  may  take  place  through  the  conduct  of 
the  parties  indicating  an  acquiescence  in  a  change  of  lia- 
bility, as  well  as  by  an  express  agreement.  Thus  if  A 
has  entered  into  an  agreement  with  B  and  O,  and  B  and 
C  agree  among  themselves  that  O  shall  retire  from  it 
and  cease  to  be  liable  upon  it,  A  may  either  insist  upon 
the  continued  liability  of  C,  or  he  may  treat  the  agree- 
ment afi  broken  and  discharged  by  the  renunciation  of 
his  liabilities  by  one  of  the  parties  to  it.  If,  however, 
A,  after  he  becomes  aware  of  the  retirement  of  C,  contin- 
ues to  deal  with  B  as  though  no  change  had  taken  place, 

sBlankenship  v.  Tillmao,  18  S.  W.  Rep.  Taylor,  19  N.  H.  189;  Lynch  v.  Austin.  52 

046  (Tex.);  Harvey  Co.  v.  Herriman  Co..  M  WU.  187. 

D  °-   i^P-^T?^'.S*!*y  7/  Millet,  82  Pac.  $Murphy    t.   Hanrahan,    60    WU.   485; 

Rep.  196.    The  sutute  of  frauds  docs  not  Richarc&n  Drujf  Co.  v.  Dunagan.  46  Pac. 

.Brown    v.  Crpy    74  Mo    (App0467;  mi?^^.\'^.^^'^^l'^;^:^^^^ 

McKinney  v.  Alyis    14  IlL  88;  Butter^eld  fi^ld  v.  Hartshorn,  7  N.  H.  84i.  26  Am. 

T.  Haruhom,  7  N.  H.  845, 26  Am.  Dec.  741;  pec.  74U  Badger  Lumber  Co.  t.  Meffert. 

Reid  V.  Degencr,  82   111.  808;Carmer  v.  69  Mo.  (App.)  487. 
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he  will  be  considered  to  have  entered  into  a  new  con- 
tract to  accept  the  sole  liability  of  B,  and  will  not  be 
entitled  to  hold  C  to  his  original  agreement 

Such  a  transaction  frequently  occurs  upon  a  change 
in  a  firm  of  partners;  the  debt  of  the  original  firm  may, 
by  the  creditor's  conduct  in  his  dealings  with  the  new 
firm,^  be  effectually  transferred  to  the  new  firm,  so  as 
to  render  them  liable  to  the  creditor  in  substitution  of 
the  former.^ 

(c) 

CONDITIONS  IN  CONTRACT. 

§415.     Conditions  Subsequent 

A  contract  may  provide,  either  expressly  or  implied- 
ly, that  upon  the  happening  of  some  event  or  contin- 
gency it  shall  cease  and  be  discharged.  These  circum- 
stances may  be  the  non-fulfillment  of  a  specified  term  of 
the  contract;  the  occurrence  of  a  particular  event;  or 
the  exercise  by  one  of  the  parties  of  an  option  to  deter- 
mine the  contract. 

§416.    Non-fulfillment  of  Term. 

By  the  terms  of  the  agreement  the  non-fulfillment  of 
a  certain  term  in  it  may  give  to  one  of  the  parties  the 
right  to  treat  it  as  discharged.  Thus,  chattels  may  be 
purchased  under  an  agreement  that  if  on  examination 
they  do  not  answer  the  description  under  which  they  are 
sold,  they  may  be  returned  to  the  seller  within  a  certain 
time.    The  effect  of  such  a  condition  is  to  vest  the  prop- 

lAs,  for  example,  by  his    accepting  a  Thompson  v.  Percival,  5  B.  &  Ad. « 9^5 

note  for  his  debt  from  the  new  firm.    Way-  Luddinj^on  v.  Bell.  77  N.  Y.  141;  Millerd 

dell  V.  Luer,  S.Denio,  410;  ovcrnilinir  s.  c,  v.  Thorn,  66  N.  Y.  402;  Stone  v.  Chamber- 

SHm«448.  Iain,  ^  Ga.  259:  Maxwell  v.  Day,  45  In< . 

tHart  V.  Alexander,    2  M.  &  W.  484;  609;  Powell  v.  Charless,  84  Mo.  485. 
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erty  in  the  buyer  subject  to  a  right  of  rescission  in  a 
particular  event,  when  it  revests  in  the  seller,  and  any 
loss  or  damage  suffered  by  the  property  during  that 
time  will  fall  on  the  seller,^  unless  it  was  caused  by  the 
fault  of  the  buyer,  in  which  event  his  right  of  return  is 
lost^ 

§417.     Occurrence  of  Particular  Event. 

The  parties  may  introduce  into  the  terms  of  their 
agreement  a  provision  that  the  fulfillment  of  a  condition 
or  the  occurrence  of  an  event  shall  dischai^e  either  one 
or  both  from  further  liabilities  under  the  contract.  Such 
a  provision  is  well  illustrated  by  the  case  of  a  bond, 
which  is  a  promise  subject  to,  or  defeasible  upon,  a  con- 
dition expressed  in  the  bond.  So,  leases  are  usually 
made  subject  to  conditions  of  discharge,  on  the  part  of 
the  lessor,  upon  default  in  payment  of  rent  or  some 
other  breach  of  a  covenant  and  on  the  part  of  the  lessee, 
upon  the  premises  being  destroyed  by  fire  or  rendered 
uninhabitable  or  not  kept  in  repair;  an  insurance  pol- 
icy provides  that  it  shall  come  to  an  end  if  the  premiums 
are  not  paid,  or  the  house  is  left  vacant,  etc.^ 

A  provision  for  discharge  may  be  implied  as  well  as 
express,  as  in  the  case  of  a  common  carrier,  w^hose  obli- 
gation is  that  of  an  insurer  of  the  safe  delivery  of  the 
goods  intrusted  to  his  care.  But  he  is  not  liable  for 
losses  caused  by  the  "act  of  God"  or  the  "public  enemy.'^ 
These  events  are  implied  terms  in  every  contract  made 

iHcad  V.  Tattersall,  L.  R.  7  Ex.  7;  Hunt  not  release  from  liability  to  pay.    Tufts  v. 

V.  Wyman,  100   Mass.  198;    Dearborn  v.  Thompson,  46  Mo.     (App.)  «;    Tufu  v. 

Turner.  16  Me.  17;  Boswell  v.  Bicknell,  17  Griffin,  12  S.  E.  Rep.  88  (N.  C);  Burnley 

Me.  344;  Martin  v.  Adams,  104  Mass.  262;  v.  Tufts,  66  Miss.  48, 14  Am.  St.   Rep.  540, 

McKinney  v.  Bradlee.  117  Mass.  321;  Kim-  Contra:  Bishop  v.Minderbout,  128  Ala.102 

ball  V.  Vroman,  35  Mich.  827;  Lyons  v.  29  South  Rep.  12;  Moniteau  City  Mill  Co. 

Stills,  87  S.  W.  Rep.  280  (Tenn.).  v.  Butler,  109  Ga.  469,  84  S.  E.  Rep.  665. 

2  Ray    V.    Thompson,    12     Gush.    281,  Criticised  in  18  Harv.  L.  Rev.  608. 

Where  sroods  are  sold    on  condition  that  i Moore  v.  Ins.  Co.,  62  N.  H.  240;  Kyte 

title  shall  not  pass  until  paid  for,and  posses-  v.  Ins.  Co.,  149  Mass.  116. 
sion  delivered  to  vendee,  the  destruction  of 
the  goods  before  time  for  payment  does 
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by  a  carrier,  and  their  occurrence  exonerates  him  from 
liability  for  any  losses  incurred  through  their  agency.* 
These  exceptions  from  the  general  liability  of  the  com- 
mon carrier  being  a  known  and  understood  term  in  ev- 
ery contract  which  he  makes,  the  discharge  arising  from 
such  causes  is  to  be  distinguished  from  discharge  aris- 
ing from  the  subsequent  impossibility  of  performance 
not  expressly  provided  against  in  the  terms  of  a  con- 
tract, with  which  we  shall  deal  hereafter® 

§  418.     Option  to  Determine. 

An  agreement  may  provide  that  it  shall  be  determin- 
able at  the  option  of  one  of  the  parties  upon  certain 
terma  Contracts  of  hire  of  personal  services  are  usu- 
ally made  determinable  by  notice  to  be  given  by  either 
party,^  and  in  a  contract  of  service,  not  limited  to  any 
time,  there  is  an  implied  provision  that  it  may  be  ter- 
minated by  either  party  upon  a  reasonable  notice.* 


v2LAw»on  Bail.,  Chap.  XI.  iLawson  RiRhte,  Rem.  &  Pr..  $  2511. 

3See  Chap.  XIV.  2Ward  v.  Ruckman,  84  Barb.  419. 
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427.  Conditional  Upon  Act  of  Third  Person. 

428.  Conditional  Upon  Will  of  Promisor. 
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(B)      PAYMENT. 

430.  Non-Payment  of  Debt  When  Due. 

481.  Payment  by  Negotiable  Instrument 

482.  Payment  in  Forged  or  Worthless  Notes  or  Counterfeit 

Coins. 
488.  Sending  Money  by  Post 
484.  EfTect  of  Giving  Receipt 
486.  Appropriation  of  Payments. 

(0)      TENDER. 

486.  Tender  When  a  Discharge. 

487.  Requisites  of  Valid  Tender. 

488.  When  Tender  Not  Necessary. 

§419.     Introductory. 

A  contract  may  be  discharged  by  perfopmance  in  ac- 
cordance with  its  terms.  Where  a  promise  is  given  up- 
on an  executed  consideration,  the  performance  of  his 
promise  by  the  promisor  discharges  the  contract ;  all  has 
been  done  on  both  sides  that  could  be  required  to  be 
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§420 


done  under  the  contract.  But,  where  one  promise  is 
given  in  consideration  of  another,  performance  by  one 
party  does  not  necessarily  discharge  the  contract, 
though  it  discharges  him  who  has  performed  his  part 
from  doing  more.  Each  must  have  done  his  part  in  or- 
der that  performance  may  operate  as  a  discharge  of 
both.  Performance  of  a  contract  for  the  delivery  of 
money  only  is  called  Payment.^ 

(a) 

PERFORMANCE. 

§420.    Performance  Must  Follow   Terms  of  Contract, 

By  the  common-law  rule,  to  discharge  a  promise  by 
performance,  the  performance  must  be  in  strict  accord- 
ance with  the  terms  of  the  contract.^  And  this  still  true 
of  commercial  contract^.*  A  contract  for  the  sale  of 
chattels  can  only  be  performed  by  the  delivery  of  the  ex- 
act quantity  contracted  for,^  of  the  quality  bargained 
for,*  in  the  mode  specified  in  the  contract,  and  at  the 
place  agreed  upon.*^ 


iSee  pott,  1490. 

iFarrar  y.  Nightingale,  %  Bsp.  889;  Dof- 
fell  V.  Wilson,  1  Camp.  407:  Dauchy  v. 
Drake.  85  N.  Y.  407;  Norria  ▼.  School  Dial., 
12  Me.  803,  28  Am.  Dec.  18S;  Allen  t. 
Cooper,  88  Mo.,  186;  Smith  v.  Davit,  1  Wit. 
447,  80  Am.  Dec  891;  Leonard  t.  Dyer,  88 
Conn.  178,  88  Am.  Dec.  888:  Superintendent 
T.Bennett,  87  N.  J.  (L.)  618;  78  Am.  Dec. 
873;  Dula  t.  Cowlet,  7  Jones,  800,  75  Am. 
Dec.  488;  Derrickson  y.  Edwards,  80  N. 
J.  (L.)  488, 80  Am.  Dec.  380;  Leopold  v. 
Salkey,  80  111.  413.81  Am.  Rep.  08;  King 
PhilUp  Mills  y.  Slater.  13  R.  I.  88.  84  Am. 
Rep.  (MM;  Filley  ▼.  Pope,  115  U.  S.  818. 

sNorrington  y.  Wright,  115  U.  S.  188. 

9 Downer  v.  Thompson,  8  Hill,  187;  Den- 
nett V.  Short,  7  Greenlf.  160,  80  Am.  Dec. 
858;  Roberu  t.  Beatt>,  3  P.  ft  W.  88,  21 


Am.  Dec.  410;  Stevenson  v.  Bingin,  49  Pa. 
St.  88.  Sometimes  the  quantity  of  goods  to 
be  delivered  is  expressed  with  the  addition 
of  "about,**  ♦'more  or  less,**  etc.,  which 
gives  to  the  seller  some  reasonable  limiu  of 
allowance  in  the  performance  of  his  con- 
tract, according  to  the  circumstances  of 
each  case.  Day  v.  Cross,  59  Tex.  506; 
Swepson  v.  Summery,  84  N.  C.  898;  Hol- 
land V.  Rea,  48  Mich.,  818;  Cabot  v.  Win- 
sor.  1  Allen,  548. 

4  A  party  cannot  tender  a  different  article 
than  that  called  for  by  the  contract,  even 
though  it  is  a  better  article.  Halpin  v. 
Manny,  88  Mo.  (App.)  888;  King  v.  Roches- 
ter, 89  Atl.  Rep.  tt»6  (N.H.), 

s  Savage  Manfg.  Co.  v.  Armstrong.  19^ 
Me.  147;  Clark  v.  Cuson,  8  Head.  55; 
Krafts  V.  Hurtz.  11  Mo.  109. 
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§  42L    Rule  in  Equity. 

But  in  equity  it  has  always  been  hdd  that  where  the 
agreement  is  substantially  performed,  the  party  may  re- 
cover as  for  a  complete  performance  less  such  damages 
as  the  other  party  may  have  suffered  on  account  of  the 
failure  to  make  complete  performance,  and  the  equity 
rule  has  been  generally  adopted  in  the  code  States  and 
in  the  case  of  building  contracta^ 

The  omissions  or  deviations  must  however  be  the  re- 
sult of  mistake  or  inadvertence  and  not  intentional^ 
much  less  fraudulent,  and  they  must  be  slight  and  sus- 
ceptible of  remedy,  so  that  an  allowance  out  of  the  con- 
tract price  will  give  the  other  parly  substantially  what 
he  contracted  for.* 

"To  Justify  a  recovery  upon  the  contract  as  substantially  per- 
formed, the  omissions  or  deviations  must  be  the  result  of  mistake 
or  inadvertence,  and  not  intentional,  much  less  fraudulent;  and 
they  must  be  slight  or  susceptible  of  remedy,  so  that  an  allowance 
out  of  the  contract  price  will  give  the  other  party  substantially 
what  he  contracted  for.  They  must  not  be  substantial  and  running 
through  the  whole  work,  so  as  to  be  remediless,  and  defeat  the  ob- 
ject of  having  the  work  done  in  a  particular  manner.  And  these 
are  questions  of  fact  for  the  jury  or  trial  court  It  may  seem  a 
harsh  doctrine  to  hold  that  a  man  who  has  built  a  house  shall  have 
no  pay  for  it,  but  the  other  party  can  well  say:  'I  never  made  any 
such  agreement.  I  agreed  to  pay  you  if  you  would  build  my  house 
in  a  certain  manner  which  you  have  not  done.'  The  fault  is  with 
the  one  who  voluntarily  violates  his  contract."* 

In  some  of  the  cases  the  liability  to  pay  for  work  not 
according  to  the  agreement  is  placed  on  the  ground  of 
quasiroontract^ 

1  Patterson  v.  Judd,  27  Mo.  568;  Houston  ▼.  Pitcher,  18  Mo.,  191;  Reet  y.  Smith,  1 

V.  Myer,6Blackf.89:  Goldsmith  v.  Hand,  ,  Ohio,  IM,  18  Am.  Dec.  600;  Meineke  y. 

26  Ohio  St.  101:  PhilUp  ▼.  Gallant,  OS  N.  Y.  Falk,  61  Wis.  688,  60  Am.  Rep.  167:  Crouch 

a84;  Nolan  v.  Whitney,  88  N.  Y.  648;  John-  v.  Gutman,  81  N.  E.  Rep.  «n  (N.  Y.);  Kau 

•on  y.  De  Pevster,  60  N.  Y«  666;  Gfacius  y.  Bedford,  77  Gal.  819. 

Tir^^^^  ^  ^-  ^^.^If' J^;Jt°'^?*P-4^®'  «Gilleroie  Tool  Co.  y.  WiUon,  128  Pa. 

Wolfe  y.  Howe,  80  N.  Y.  197,76  Am.  Dec.  st.,  19;  ^an  EUef  y.  Van  Vediter,    180 

600;   Hairward   y.   Leonard,  7  Pick.  181,  N  V  671 

89  Am.    Dec.  880;    Porter   y.   Woods,   8  '     ',,     '     -,  , .      ,,  ,^ ...        ,_^ 

Humph.  66,  39  Aii.  Dec.  163;  Gleason  y.  'Blllott  y.  Caldwell,  43  Minn.,  867. 

Smith,  9  Cush.  484,  67  Am.  Dec.  68;  Hovey  «See  ante.  Chap.  II. 
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§422.     Time  of  Performance. 

At  common  law,  "time  was  always  of  the  essence  of 
the  contract.''  If  A  made  a  promise  to  B  whereby  he  un- 
dertook to  do  a  certain  thing  by  a  certain  day  in  consid- 
eration that  B  would  thereupon  do  something  for  him,  B 
was  discharged  from  his  promise  if,  by  the  date  named 
in  the  contract,  A's  promise  was  unfulfilled.  And  if  B's 
part  of  the  contract  had  been  executed,  A's  performance 
made  after  the  time  stipulated  was  not  performance  in 
the  eye  of  the  law  but  a  satisfaction  for  the  breach  which 
had  taken  place.  ^  But  in  the  case  of  agreements  to  de- 
liver goods  or  to  manufacture  articles,  if  the  contract 
does  not  so  stipulate,^  time  is  not  deemed  to  be  of  its  es- 
sence,^ unless  it  appears  from  the  language  used  or  the 
object  of  the  agreement  that  the  specified  time  is  as  much 
the  essence  of  the  contract  as  the  manner  of  the  perform- 
ance.* Where  the  performance  is  to  be  on  a  certain  day 
the  party  has  the  whole  of  that  day  to  do  it  in.'  So  where 
it  is  to  be  within  a  specified  time,  the  party  bound  has 
until  the  last  moment  of  the  last  day.^ 

Where  there  is  no  time  fixed  by  the  contract,  the  law 
implies  that  the  performance  is  to  take  place  within  a 
reasonable  time.^ 

§423.     Rule  in  Equity. 

Equity,  however,  looks  further  into  the  intention  of 
the  parties,  so  as  to  ascertain  whether  in  fact  the  per- 

1  Leake  Contr.  884;  Dermott  v.  Jones,  33  857;  Startup  v.  Macdonald,  6  Man.  &  G.  603. 

HoWm  880.  7  Atwood  v.  Clarke,  2  Me.  249;  Morse  v. 

>Bennett  V.Hyde.  28  Pac.Rep.I04(Cal.).  Bellows,  7  N.  H.  549.   28  Am.  Dec.  378; 

3Kirchoflf  V.  Voss,  67  Tex..  880;  Watson  MinO:  9"  Light  Co.  v.  Mfg.  Co^,  m  U.  S. 

V.  Walker,  67  Tex.  661.  «??:  Pa^°>««'  J-  £«•««?•  *»  ^^^^'  89:  Ellis  v. 

^ vT    w         T»               *»»  At     aaa  txT  Thompson,  3  Me.  &  W.  445;  Luckhart  v. 

4Nesbitt  v^carson,  W  Ala.  668-  Warren  OgdenVSo  Cal.  547;  Wright  v.  Maxwell.  9 

V.  Bean,  «  Wis    120;    Rouse  v.   Lewis    4  Ind.  198;  Waterman  v.  Dutton.  6  Wis.  866. 

Abb^pp.  181;  Underwood  v.   Wolf,  181  un\e  v.   Hobbs,   34  Me.,  867;    Smith    v; 

J!  •  ^;  JS^^D^^^oJ-^-  ^'  ^"^P**"*  ^°*^  Shell.  88  Mo.  216:  Howe  v.  Bristow,  65  Mo. 

Co.,U3Fed.  Rep.  256.  (App.)  684;  Griffin  v.  Ogletree,  81   South. 

s Leake  Contr.  884.  Rep.  488  (Ala.);  Danlcy  v.  Potter,    86  Atl. 

eCurtis  v.  Blair,  88  Miss.  809,  69  Am.  Dec.  R«P-  ^  ^^'  L)- 
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formance  of  the  contract  was  meant  to  depend  upon  A's 
promise  being  fulfilled  to  the  day,  or  whether  a  day  was 
named  in  order  to  secure  performance  within  a  reason- 
able time.  If  the  latter  is  found  to  be  the  intention  of 
the  parties,  equity  will  not  refuse  to  A  the  enforcement 
of  B's  promise  if  his  own  was  performed  within  a  rea- 
onable  time.^  But  while  equity  will  not  r^ard  the  time 
specified  as  of  the  essence  of  the  contract,  still  the  par- 
ties by  express  agreement  may  make  it  so,  and  in  case 
they  do,  equity  will  not  relieve  the  party  in  default.^ 

§424.  Performance  of  Conditional  Promises — In   C^en- 

eral. 

A  promise  may  be  conditional,  i.  e.,  where  the 
performance  is  not  due  immediately,  but  becomes  so 
only  after  the  happening  of  a  future  event.  In  such  cases 
the  condition  precedentmust  takeplace  before  the  party 
can  be  in  default  for  not  performing  his  promise.^ 

§425.     Conditional  upon  Time  or  Future  Event. 

The  promise  may  be  conditioned  to  be  performed  at 
a  future  time,  and  here  the  specified  time  must  elapse  be- 
fore performance  can  become  dua^ 

The  promise  may  be  conditional  upon  the  happening 
of  some  event  or  contingency  which  is  altogether  uncer- 

1  Andrews  v.  Sullivan,    2  Gilm.  827,  42  Kan.    276;  Kimball  v.  Toole,  70  111.  55?t 

Am.  Dec.  53;  Steele  v.   Branch,  40  Cal.  8;  Reynolds  v.  R.  Co.,  11  Neb.   186;  Knotl  v. 

Bullock  V.  Adams.  20  N.  J.  (Eq.*  367;  Rdg-  Stephens,  6  Ore.  286;  Kirby  v.   Harrison,  'i 

erton  v.  Peckham,  11  Paige,  352;  Taylor  v.  Ohio  St.  826,  69  Am.  Dec.  67?;  Mason  v. 

Baldwin,   27  Ga..  438,  73  Am.   Dec.  786;  Payne,  47  Mo.  617;  Jcnnisons  v.  Leonard. 

Walker  v.  Owens,  25  Mo.  App.  587:   Cole-  21  Wall.  803;  Phelps  v.  R.  Co.,  68  111.  468: 

man  v.  Applegarth,  68  Md.  21.  6  Am.  St.  Grey  v.  Tubbs,  48  Cal.  869;  Barnard  v. 

Rep.  417;  tones  v.  Robbins,  29  Me.  361.  50  Lee,  97  Mass.  92. 

Am.  Dec    b93;Ma8lin  v.  Grimes,  88  Mo  igarry  v.   Alsbury,    6    Litt.  151;  Bait., 

IS' IL* '-^"^  ^°a''-  Biss^y./JMo    (App.)  etc..   R.   Co.  v.   Polly,  14  Gratt.  447;  El- 

426;  Thurston  v.  Arnold,  48  Iowa,  43.  <jridge  v.  Rowe,  7  111.,  91,  42  Am.  Dec.  41; 

sReed  v.  Braden,  61   Pa.  St.  460;  Kemp  Oakley  v.  Morton,  11   N.  T.  25,  62  Am. 

T.  Humphrey,  86  111.  83;  Wells  v.  Smith.  7  Dec.  49;  Gait  v.  Swain,  9  Gratt.  688, 60  Am. 

Paige,    22,     81   Am.   Dec.     274;  Shinn    v.  Dec.  811;  Bruce  v.  Snow,  20  N.  H.  484. 

Roberu,  20  N.  J.  (L.)  485,  48  Am.  Dec.  6M;  ideveland  v.  Stcrrett,  70  Pa.  Si.  204. 
Missouri,    etc.,  R.  Co.   v.    Bnnckley,   21 
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tain;2  as  (for  illustrations)  a  contract  to  purchase, 
"provided  titles  can  be  procured  and  made;"^  or  a  sub- 
scription to  a  purpose,  provided  a  certain  further  sum  is 
subscribed,^  or  a  promise  to  pay  money  provided  it  is 
realized  out  of  a  certain  specified  fund.*^ 

But  when  money  is  due  and  it  is  agreed  that  it  shall 
be  paid  upon  the  happening  of  a  future  event,  the  fact 
that  the  event  does  not  happen  will  not  discharge  the 
debtor  for  the  obligation  to  pay.*  Thus  where  a  note 
given  for  the  price  of  the  rigging  of  a  vessel  provided  for 
its  payment  "ninety  days  after  its  first  return  trip"  and 
the  vessel  was  lost  on  the  voyage,  the  note  was  held  to 
be  payable  ninety  day  after  the  time  usually  required 
for  the  trip.*^ 

And  where  B  acknowledged  that  he  owed  A  a  certain 

sum,  and  promised  to  pay  it  as  soon  as  a  crop  should  be 

sold  or  the  money  could  be  raised  from  any  other  source, 

it  was  held  that  the  money  was  due  within  a  reasonable 

time,  the  court  saying : 

"No  time  having  been  specified  within  which  the  crop  should  be 
sold  or  the  money  raised  otherwise,  the  law  annexed  as  an  Inci- 
dent that  one  or  the  other  should  be  done  within  reasonable  time, 
and  that  the  sum  admitted  to  be  due  should  be  paid  accordingly. 
Payment  was  not  conditional  to  the  extent  of  depending  wholly 
and  finally  upon  the  altematlves  mentioned.  The  stipulations  se- 
cured to  the  defendants  a  reasonable  amount  of  time  within  which 
to  procure  in  one  mode  or  the  other  the  means  necessary  to  meet 
the  liability.  Upon  the  occurrence  of  either  of  the  events  named  or 
the  lapse  of  such  time,  the  debt  became  due.  It  could  not  have  been 
the  intention  of  the  parties  that  if  the  crop  were  destroyed,  or  from 
any  other  cause  could  never  be  sold  and  the  defendants  could  not 
procure  the  money  from  any  other  source,  the  debt  should  never 
be  paid.    Such  a  result  would  be  a  mockery  of  Justice."* 

2 Atlantic  R.   Co.   v.  Johnson,  81  N.  E.  «Ub8dcll    v.  Cunningham.   23  Mo.  Iti-J; 

Rep.  903;  Cole  v.  Bryant,  18  South.  Rep.  No  land  v.  Bull,  24  Ore.  479,  83  Pac.  Rep. 

190   (Miss.) ;  Perry  v.  Cooper,  8  Mo.  206;  983;  Days  v.  Hammond,  60  N.  W.  Rep.  455 

Peerless  Glass  Co.  v.  Pacific  Co.   VZl  Cal.  (Mich.);  Richmond  Ice  Co.  v.  Ice  Co..  38 

641,  64  Pac.  Rep.  101.  S.  E.  Rep.  141  (Va.). 

3Lacy  V.  Hall,  87  Pa.  St.  860.  'Randall    v.  Johnson,  69  Miss.  317,  48 

4  New  York.  etc..  R.  Co.  v.  DeWolf.  31  ^m.  Rep.  866. 

N.  Y.  8 Nunez    v.    Dautel,     19     Wall.       560. 

»  Rogers  V.  Law,  1  Black.  253;  Staais  v. 
Hodges.  Hill  &  D.  211;  Smith  v.  Ross,  51 
Mich.  11«,  fO  N.  W.  Rep.  258.      * 
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§'426.     Conditional  upon  Request,  Demand  or  Xotice. 

The  promise  may  be  conditional  upon  a  request  or  de- 
mand of  performance ;  the  making  of  the  request  or  de- 
mand is  then  necessary  to  render  the  contract  absolute, 
and  in  an  action  for  a  breach  of  the  contract,  most  be  al- 
leged and  proved.^  Unless  otherwise  provided  the  de- 
mand need  not  be  in  writing.* 

The  promise  may  be  conditional  upon  notice  of  some 
matter  being  given  to  the  promisor,  in  which  case  the  re- 
quired notice  is  as  requisite  as  the  demand  in  the  last 
case.*  And  even  when  not  expressly  stipulated  for,  the 
requirement  of  notice  may  be  implied  from  the  nature 
of  the  transaction,  as  where  the  matter  lies  peculiarly 
within  the  knowledge  of  the  other  party.* 

''A  request  is  quite  immaterial,  unless  the  parties  to  a  contract 
have  stipulated  that  it  shall  be  made;  if  they  have  not  done  so. 
the  law  requires  no  notice  or  request;  but  the  debtor  is  bound  to 
find  out  the  creditor  and  pay  him.*" 

§427.     Conditional  upon  Act  of  Third  Person. 

The  promise  may  be  conditional  upon  the  act  or  will 
of  a  third  party.^  Thus,  where  a  building  contract  pro- 
vides that  payment  shall  only  be  made  on  the  certificate 
of  approval  of  the  architect,  no  claim  for  payment  can 
be  made  unless  the  certificate  be  given.*  In  the  absence 
of  fraud,  or  such  gross  mistake  as  is  equivalent  to  bad 

I  West  ▼.  Murph,  i  Hill,  2S4:    Bakci  v.  Makin  v.  Watkinson,  L.  R.  6  Ex.  25;  Binto- 

Stouffhton,  1  Or.  227;  Stevens  v.  Adams,  46  eye  v.  Davis,  8  McCord,  296. 
Mc.  ft  1;  Lobdell  v.  Hopkins,  6  Cow.  61«;  s  Walton  v.  Maskeli,  2  D.  &  L.  410,  416, 

Greenwood  v.  Curtis,  6  Mass.  865;  4  Am.  13  M  &  W  648 

Dec.  146:  Mitchell  V.  Gregory,  1  Bibb,  440;  .i-'n  ii     ^     w.         i  n^  -      mj^ 

4  Am.  dW.  656;  Benners  v.  toward,  Tayl!  'Pulley   v.    Harden»>ur^  ^li^""^  ^• 

149;  1  Am.  Dec.  583;   Chase  v.  Flanders,  2  Wyckoff  v.  Meyers,  44  N.  V.  143. 
N.  H.  417.  >Morgan  v.  Birnie,  9  Bing.  67S;  Clarke 

.Colby  v.Re«..»U^S.  MO.  SVa'^H?' N.'^rm-'Viri^'S^: 

3Qaarle8v.G«)rge,22  Pick.  400;  John-  Welch  v.  Bldg.  Co..  46  Cent.  L.   T.  68  (N. 

son  v.  Moore,  I  Blackf.  268.  j).  BuUer  v.  Tucker,  24  Wend.  Il9  (Pa.). 

4Vvse  V.    Wakefield,  6  M.  &  W.  468; 
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faith^  or  a  failure  to  exercise  an  honest  judgment  in  re- 
fusing the  certificate/  the  refusal  is  conclusive  against 
the  builder^s  right  to  claim  the  stipulated  compensa- 
tion.* So,  where  quantity  or  price  or  quality,  it  is 
agreed  by  the. parties,  is  to  be  left  to  the  opinion  and  de- 
termination of  a  third  person,  his  judgment  or  estimate 
is  binding,  in  the  absence  of  fraud  or  mistake  of  fact.® 

§428.     Conditiotial  upon  Will  of  Promisor. 

A  promise  conditional  upon  the  will  of  the  promisor 
cannot  make  a  binding  agreement,  for  the  promisor  in 
such  a  case  has  not  bound  himself  to  do  anything^ — as 
for  example  a  promise  by  a  master  to  pay  a  servant  what 
he  shall  think  right^  or  to  work  as  long  as  the  prom- 
isor "can  make  it  pay"^  or  to  build  such  a  house  as  he 
shall  think  fit.^ 

§429.    Performance  to  ^^ Satisfaction^^  of  Promisor. 

An  agreement  to  do  work  or  manufacture  goods  to  the 
satisfaction  of  the  person  who  promises  to  receive  and 
pay  for  them  furnishes  a  frequent  illustration  of  the 
principle  of  the  last  section.  In  Brown  v.  Foster^^  the 
plaintiff,  a  tailor,  had  agreed  to  make  the  defendant  a 
suit  of  clothes  to  his  satisfaction.     When   the  clothes 

3 Lynn  v.  Railroad,  60  Md.  404;  46  Am.  Kerns,  52  Pa.  St.  214;  Crane  v.  Roberts,  5 

Rep.  741;  Belt,  etc.,  R.  Co.   v.   Brydon,  65  Me.  419;   Dustan  v.   Andrew,   44  N.  Y.  72; 

Md.  198,  57  Am.  Rep.  818;  Teiz  v.  Butter-  Vaughan  v.  Howe,  30  Wis.  497. 

field,  64  Wis.  842,  4l  Am.  Rep    29;  Chism  iTolmie  v.  Dean,  1  Wash.  57j  Rosher  v.' 

v^Schipper,5lN.J.  (L.)l;Ogdenv^U.S.,  Williams.    L.    R.    20    (Eq.)    2^0;    Savage 

J?.  ^^^-^^'J^ '  ^^*  Elevator  Co     v.  m  »„£ „  ^^^  ^.  Annstrong,  19  Md.  147;  Bm- 

S*^''''  ^  £S?-  ^*P-  ^•'  C°"<*°"  ^'  ^-  C°-  Icr  v.Tviill  Co.,  28  Minn,  206,  41   Am.  Rep. 

14Gratt.  808.  277. 

4  As  for  example,  refusing  to  investigate  j^nte.  Chap.  I:  Gwynne  v.  Hitchner,  52 

a  disputed  Ijoint.      Van  Hook  v.  Burns,  ^tl.  Rep.  997  ^.  ).). 
88  Pac.  Rep.  766  (Wash.).  .  r^     .        r       w  /-       ««   xt    <»r 

.e  IT    c     inn  IT  c  a«o     d  .  ^ Davic  V.  Lumbermans  Co.,  58   N.  W. 

»Sweency  v.   U.  S.,  109  U.  S.  618.    But  Rco.  626  (Mich  ) 

see  Yaics  v.  Ballentine,  66  Mo.  680.  '^Y'  T*  ^     ^.„ .  t    d  on  o     «,n 

-«r     .-1  n»     1      .  f       -An  ^Roshcr  V.  WiHiams,  L.  R.  20  Eq.  210. 

sKeeble  V.  Black.  4  Tex.  60;  Baasen  V.  ,,ioiLf«.-   laa 

Blake,  7  Wis.  576;  Nofsinger  v.  Ring.  71  U 18  Mass.  186. 

Mo.  149,   36  Am.  Rep.   466;   O'Reilly  v. 
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were  delivered  he  was  not  satisfied  with  them  and  re- 
turned them,  refusing  even  to  allow  the  plaintiff  to  al- 
ter them  so  as  to  make  them  fit.  In  an  action  for  their 
price,  the  plaintiff  proved  by  other  tailors  that  the 
clothes  were,  Imrring  a  slight  defect  which  could  be  eas- 
ily remedied,  well  made.  But  the  court  held  that  this 
did  not  matter,  saying : 

''If  tbe  plaintiff  saw  fit  to  do  work  upon  articles  for  the  defendant, 
and  to  furnish  materials  therefor,  contracting:  that  the  articles, 
when  manufactured,  should  be  satisfactory  to  the  defendant,  he  can 
recover  only  upon  the  contract  as  it  was  made;  and  even  if  the 
articles  furnished  by  him  were  such  that  the  other  party  ought  to 
have  been  satisfied  with  them,  it  was  yet  in  the  power  of  the  other 
to  reject  them  as  imsatisfactory.  It  is  not  for  any  one  else  to  de- 
cide whether  a  refusal  to  accept  is  or  is  not  reasonable,  when  the 
contract  permits  the  defendant  to  decide  himself  whether  the  ar- 
ticles furnished  are  to  his  satisfaction.  Although  the  compensation 
of  the  plaintlfC  for  valuable  service  and  materials  may  thus  be 
dependent  upon  the  caprice  of  another,  whp  unreasonably  refuses 
to  accept  the  articles  manufactured,  yet  he  cannot  be  relieved  from 
the  contract  into  which  he  has  voluntarily  entered." 

In  Zaleski  v.  Clark,^  an  artist  had  agreed  to  make  a 
marble  bust  of  the  defendant's  deceased  husband  which 
would  be  satisfactory  to  her.  When  the  work  was  com- 
pleted she  refused  to  take  and  pay  for  it  and  the  artist 
sued  her  for  the  price  but  without  success.  Said  the 
court : 

"The  plaintifC  undertook  to  make  a  bust  which  should  be  satis- 
factory to  the  defendant  The  case  shows  that  she  was  not  satis- 
fied with  it  The  plaintifC  has  not  yet  then  fulfilled  his  contract. 
It  is  not  enough  to  say  that  she  ought  to  be  satisfied  with  it,  and 
that  her  dissatisfaction  is  unreasonable;  she.  and  not  the  court, 
is  entitled  to  judge  of  that  The  contract  was  not  to  make  one 
that  she  ought  to  be  satisfied  with,  but  to  make  one  that  she  would 
be  satisfied  with.  Nor  is  it  sufficient  to  say  that  the  bust  was  the 
best  thing  of  the  kind  that  could  possibly  be  produced.  A  contract 
to  produce  a  bust,  perfect  in  every  respect,  and  one  with  which  the 
defendant  ought  to  be  satisfied  is  one  thing;   an  undertaking  to 

«44Conn.  2l8. 
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make  one  with  which  she  will  be  satisfied  is  quite  another.  The 
former  can  only  be  determined  by  experts;  the  latter  can  only  be 
determined  by  the  defendant  herself." 

These  two  ca^es  show  that  the  courts  refuse  to  say 
that  where  a  man  agrees  to  pay  if  he  is  satisfied  with  a 
thing  he  should  be  compelled  to  pay  on  proof  that  some 
one  else  is  satisfied  with  it.^ 

The  same  conclusion  is  reached  by  the  courts  when  a 
person  agrees  to  pay  or  employ  another  if  his  services 
are  "satisfactory."^ 

The  promisor  however  must  act  honestly  and  in  good 
faith ;  his  dissatisfaction  must  be  actual  not  feigned ; 
real  not  merely  pretended.*  If  the  purchaser  is  in  fact 
satisfied  but  fraudulently  and  in  bad  faith  declares  that 
he  is  not,  the  condition  is  performed  f  for  the  purpose, 
for  example,  of  evading  payment  of  the  price,  a  dishon- 
est declaration  of  dissatisfaction  would  be  nugatory.^ 
He  must,  if  a  test  is  necessary  to  determine  its  fitness, 
give  thht  test  or  allow  it  to  be  made.®  If  an  employer,  for 


sRhodea  v.  Land  Co.,  105  Mo.  (App.) 
281 .  The  same  has  been  held  as  to  a  por- 
trait, Gibson  v.  Cranage,  89  Mich.  49,  sa 
Am.  Rep.  351;  a  cabinet  orean,  Barry  v. 
Rainey,  57  N.  Y.  Suppl.  766;  Pennington  v. 
Howland,  81  R.  I.  65,  41  Atl.  Rep.  891,  79 
Am.  St.  Rep.  774;  a  set  of  artificial  teeth, 
Hartman  v.  Blackburn,  7  Pittsb.  Leg.  J. 
(Pa.)140;  a  carriage,  Andrews  v.  Belfield,2 
C.  B.  N.  S.  779;  a  steam-heater  for  a  bouse, 
Adams  Radiator,  etc..  Works  v.  Schnader, 
156  Pa.  St.  894.  26  Atl.  Rep.  746;  a  play  to 
be  written  by  an  author  for  an  actor,  naven 
V.  Russell,  W  N.  Y.  Suppl.  29«;  Glenny  v. 
Lacy,  I  N.  Y.  Suppl.  513;  a  literarv  or  scien- 
tific article  for  an  encyclopedia.  Walker  v. 
Edward  Thompson  Co.,  66  N.  Y.  Suppl. 
326;  a  design  for  a  bank-note,  Gray  v.  Ala- 
bama  Nat.  Bank,  10  N.  Y.  Suppl.  5;  14  N.  Y. 
Supp.  156;  a  horse,  Housding  v.  Solomon, 
127  Mich.  654. 87  N.  W.  Rep.  67;  a  bookcase. 
McCarran  v.  McNulty,  7  Gray,  139;  a  har- 
vesting machine.  Wood  Reaping,  etc.,  Co. 
V.  Smith,  60  Mich.  666, 15  N.W.  Rep.  906,  46 
Am.  Rep.  57- a  steam  fire  engine,  Silsby 
Mfg.  Co.  V.  Chico,  24  Fed.  Rep.  893;  a  cord 
binder,  McCorraick  Harvesting  Mach.  Co. 
V.  Chesrown,  38  Minn.  82,  21  N.  W.  Rep. 
846;  a  steamboat,  Gray  v.  New  Jersey  Cent. 
R.  Co.,  11  Hun.  70;  an  elevator,  Singerly 
V.  Thayer.  108  Pa.  St.  291.  2  Atl.  Rep.  «», 
56  Am.  Rep.  307;  steam  fans  for  exhaust- 
ing smoke,  Exhaust  Ventilator  Co.  v.  Chi- 
cago, etc..  R.  Co  ,  66  Wis.  218,  28  N.  W. 


Rep.  348,  57  Am.  Rep.  857;  a  printing  press. 
Campbell  Printing  Press  Co.  v.  Thorp,  86 
Fed.  Rep.  414;  a  grain  binder.  Piano  Mfg, 
Co.  v.  Ellis,  68  Mich.  101,  86  N.  W.  Rep! 
841;  Seclcy  v.  Welles,  120  Pa.  St.  69, 13  Atl. 
Rep.  786;  a  machine  for  generating  gas, 
Aiken  v.  Hyde.  99  Mass.  183;  a  fanning 
mill.  Goodrich  v.  Van  Nortwick,  43  111.  446. 

« Allen  V.  Mutual  Compress  Co.,  101  Ala. 
574.  14  South.  Rep.  862;  Bush  v.  Koll,3f 
Colo.  App.  48.  29  Pac.  Rep.  919;  Koehler  v. 
Buhl.  94  Mich.  496,  600,  54  N.  W.  Rep.  157; 
Kendall  v.  West.  196  111.  221,  63  N.  E.  Rep. 
683;  G Wynne  v.  Hitchner,  66  N.  J.  L.  97.  48 
Atl.  Rep.  671,  67  N.  J.  L.  664,  52  Atl.  Rep. 
997.  These  are  some  conflicting  cases 
which  are  set  out  and  reviewed  bv  the 
writer  in  9  Cyc.  621-628. 

5  Daggett  V.  Johnson,  49  Vt.  345;  Singerly 
V.  Thaver,  108  Pa.  St.  297;  Hartford  Manfg. 
Co.  V.  Brush,  43  Vt.  528. 

•Silsby  Manfg.  Co.  v.  Chico,  24  Fed. 
Rep.  898. 

7  Adams  Radiator  Co.  v.  Schnader.  26 
Atl.  Rep.  744. 

sRalt.  etc.,  R.  Co.  v.  Brydon,  66  Md.  196, 
67  Am.  Rep.  818;  Exhaust  Ventilator  Co.  v. 
R.  Co..  66  Wis.  218;  Manningv.  Glenden- 
ning,  15  Wis.  80;  Mackay  v.  Dick,  6  App. 
Cas.  251;  Crane  Elevator  Co.  v.  Clark,  §0 
Fed.  Rep.  705. 
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example,  agrees  to  pay  for  services  if  they  are  satisfac- 
tory to  him,  he  will  certainly  be  under  an  obligation  to 
give  the  employee  a  trial.  So  if  a  man  should  order  a  suit 
of  clothes  and  agree  to  pay  for  them  if  they  suited  him, 
he  would  certainly  be  obliged  to  try  it  on.*  An  article 
to  be  manufactured  could  not  be  rejected  before  it  was 
substantially  completed,  so  that  the  promisor  will  be 
able  fairly  to  determine  whether  it  was  or  would  be  sat- 
isfactory to  him.*®  But  having  decided  that  it  is  not 
satisfactory,  the  buyer  is  not  obliged  to  give  the  seller 
an  opportunity  of  making  it  so." 

In  the  case  of  a  sale  of  goods  to  be  accepted  or  paid 
for,  if  "satisfactory,"  the  condition  is  a  suspensory 
one,**  i.  €,^  it  suspends  the  obligations  of  both  parties 
until  the  purchaser's  satisfaction  is  gained  or  waived.^' 
Hence  that  the  goods  are  not  satisfactory  does  not  give 
him  a  right  to  reject  them  and  to  claim  damages  for  the 
breach  of  contract  of  the  seller,^*  nor  to  keep  them  and 
recover  damages  in  an  action  for  the  purchase  price.** 
Thus  where  A  agrees  to  make  B  a  "satisfactory'^  coat,  if 
A  makes  the  coat  B  is  not  obliged  to  perform  his  prom- 
ise (i.  €,y  pay  for  it)  unless  it  is  satisfactory  to  him.  B 
cannot  keep  the  coat  and  sue  A  because  it  is  not  satis- 
factory, nor  can  B  reject  it  and  sue  A  for  not  making 
him  a  satisfactory  coat,  nor,  it  would  seem,  if  A  fails  to 
make  a  coat  at  all  can  B  sue  A ;  for  in  such  a  case  there 
is  no  mutuality,  B  not  being  bound  to  anything.  Noth- 
ing can  be  more  contradictory  to  the  idea  of  contractual 
obligation,  than  a  liability  on  the  part  of  one  of  the 
promisors  to  perform  or  not  as  he  pleases.^® 


•Daggett  V.  Johnson,  49  Vi.  345.  warranty  that  the  goods  were  fit  for  the 

I  oSlngerly  v.  Thayer,  108  Pa.  St.  297.  P^^^P^f  »'5?  /^*?,  ^«'5,  "°V  ^**"P*    ^* 
,  t  *  •.-          u  J     AA  w        ^o«  o  Collendcr,  16  Atl.  Rep.  (Com.)  405. 

I I  Aiken  v.  Hyde,  99  Mass.  183;  Brown  v.  ,  _^       V  «  «  •    i      «        i-         .«. 
Foster,  supra.  •«  4^™i?*^"  ?fi"*i"fi^  Press  Co.  v.  Thorp. 

1  .cA  -«.-  ^  ^^^'  '^^P-  *'*;  Savage  Manfg.  Co.  v. 

I  tSee  ante.  Armstrong,  19  Me.  147. 

PhJlS'S^wnwA ''iAPi.w^M ^  ^**-  ^^'  ' 'Ante,  §428:  Hunt  t.  Livermore.5 Pick. 

Phelps  ▼.  Willard,  16  Pick.  89.  895;  Michigan  Stove  Co.  v.  Harris,  81  Fed. 

1 4  As  would  be  the  case  if  there  was  a  Rep.  9S8. 
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(b) 

PAYMENT. 

§430.     Non-payment  of  Debt  When  Due. 

Payment  is  the  pecrformance  of  a  contract  for  the  de- 
livery of  money.  A  contract  to  pay  money  is  discharged 
by  the  payment  or  the  tender  of  either  money  or  a  n^o- 
tiable  instrument  at  the  time  and  in  the  manner  pro- 
vided by  the  contract.  A  party  relying  on  or  pleading 
payment  must  prove  it,  as  it  is  a  defense  peculiarly 
within  his  knowledge.^ 

A  debtor  is  entitled  to  be  satisfied  of  the  authority  of 
a  person  demanding  payment  before  complying  with  the. 
demand,  and  a  refusal  upon  that  specific  ground  is  jus- 
tifiable ;2  but  the  possession  of  a  signed  receipt  is  suffi- 
cient evidence  of  the  authority.' 

If  the  payment  is  not  made  at  the  proper  time,  the 
creditor  has  a  claim  against  the  debtor  for  damages  for 
the  breach  of  the  contract.  These  damages  are,  as  a 
rule,  merely  "nominal,"  but  they  give  the  creditor  a 
right  of  action.  If  the  creditor,  before  commencing  an 
action,  accepts  the  amount  of  his  debt  in  satisfaction,  he 
cannot  afterwards  sue  for  the  merely  nominal  damages 
for  the  detention.  But  it  is  otherwise  when  the  pay- 
ment is  made  after  an  action  has  been  commenced.* 
And  payment  of  a  less  sum  than  due,  even  though  ac- 
cepted by  the  creditor  in  full,  is  not,  as  we  have  seen,  a 
discharge  of  the  residue.* 

1  Wolfe  V.  Hall,  62  Ala.  24.  sNash  v.  Union  Mut.    Ins.  Co.,  48  Me. 

aNash  V.  Union  Mut.  Ins.  Co.,  43  Me.       848, 69  Am.  Dec.  66. 
348. 69  Am.  Dec.  66.  «  Lawson  Righu.  Rem.  A  Pr.  §  ^536. 

»  Ante,  Chap.  IV. 
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§431.     Payment  hy  Xegotiable  Instrument. 

Where  payment  is  made  in  a  bill  or  note,  two  diff^ent 
cases  may  arise.  The  creditor  may  take  the  security, 
and  promise,  in  consideration  of  it,  expressly  or  im- 
pliedly, to  discharge  his  debtor  altogether  from  his  ex- 
isting liabilities.  He  then  relies  upon  his  rights  con- 
ferred by  the  instrument,  and  if  it  be  dishonored  at  ma- 
turity must  sue  on  it  and  cannot  revert  to  his  original 
cause  of  action.* 

Or  the  note  may  be  accepted  without  that  agreement. 
Here,  as  in  the  last  case,  the  remedy  on  the  original 
delJt  is  suspended  until  the  maturity  of  the  note,*  but, 
if  the  note  is  not  then  paid  the  original  debt  is  revived* 
—provided  the  creditor  has  not  been  guilty  of  any 
•laches  or  want  of  diligence  in  obtaining  payment  of  the 
note.* 

The  presumption  is  (nothing  been  shown  to  the  con- 
trary) that  the  parties  intended  the  taking  of  the  note 
to  operate  as  a  conditional  discharge  only  f  though,  in 
a  few  States,  this  doctrine  is  denied  and  a  n^otiable  in- 
strument received  for  an  indebtedness  is  r^arded  as  an 
absolute  payment,  unless  a  contrary  intention  is  shown.* 

iWolf  V.  Fink,  1  Pa,  Si.  435,  44  Am.  Dec.  Am.  Rep.  609;  Blunt  v.  Walker,  11  Wis. 
141;  Ralston  V.  Wood,  15  111.,  159,  59  Am.  834,  78  Am.  Dec.  70»;  Mattcaon  v.  Ells- 
Dec.  604;  Costar  v.  Davis,  8  Ark.  ^13,46  worth,  33  Wis.  502,  14  Am.  Rep.  768;  Wey- 
Am.  Dec.  811.  mouth  v.  Sanborn.  48  N.   H.   m,  80  Am. 

2Glenn  v.  Smith.  2  Gill.  &  J.  498,  20  Am.  ^ec-  144;  Crarv  v.  Bowers,  ao  Caj.SB;  Cald- 

Dec.  452:  Happy  v.  Master,  48  N.  Y.  318.  ^«"  I-  "»"'  *»  ^^^'^^^f  ^J^-  Sf' J?^*  '^^ 

The  rule  extends  also  to  checks.     Briirtrs  v.  Walsh  v.   Lennon^  98  III.  27;  McGuirc  v. 


Holmes,  118  Pa.  St.  28.%  4  Am.  St.   Rep.  S^^\^  X*'\^'s  ^™*^°'*  ^'  ^^P*]!*C' 

697;  Barnei  v.  Smith.  80  N.  H.  256,  64  Am.  JC  Ohio  St.  491;  Aikin  v.  Peterson,  45  Ark. 

Dec.  290:    Heartt  v.  Rhodes,  66  111.  351;  31«:  Case  v.  Sears,  44  Mich.  Igj  wiles  v 

Wells  V.  Nforrison,  91  Ind.  51.  5?**'"^"'  '      '  ^*  ^*^*^^*"'  ^* 

3Winsted  Bk.  V.  Webb,  89N.  Y.825, 100  '!:..    *    .        ,    .    „,       „ 

Am.  Dec.  436;  Mudd  v.  Harper,  1  Md.  110.  ^  'T^^'s  <» ^HP'^^  *°  ^*«*,'  Massachusetts, 

64  Am   Dec    644  Indiana  and  Vermont.    Paine  v.   DwmeU, 

Af^    u  wu    I       f*  VT  u  AAA  <w  A  53  Me.  58:  Bunker  v.   Barron,  79  Me.  62.  1 

-Cochran  V.  Wheeler,  7  NH.aog  26  Am.  ^m.  St.  Rep.  282;  Thacher  v.  Dinsmore  5 

Dec.   732;  Sievens   v.   Park.    73    lU.    807;  Mass.  299,  4  >im.  Dec.  61 ;  Parham  v.  Brock, 

Phanix  Ins.  Co.  v.  Allen,  11  Mich.  501.  ,,3  Mass.  195;  Maneely  v.  McGee,  6  Man. 

sNiflrhtenfirale  v.  Chaffee,  12  R.  I.  609,  23  142.  4  Am.  Dec.  106;  Menedgre  v.  Iron  Co., 

Am.  Rep.  531-  Jaffrey  v.  Cornish,  10  N.  H.  5  Cusb.  158,  51  Am.  Dec.  57;  Dodge  ▼.  Bm- 

506;  Folk  v.  Wilson,  21  Md.,  551,  S3  Am.  erson,  131   Mass.  467;  Smith  v.  Bettgar,  68 

Dec.  599:  In  re  Davis,  5  Whart.  530,  34  Am.  Ind.  254;  Hutchins  v.  Olcott,  4  Vt.  649,  24 

Dec.  574:  Moses  v.  Trice,  21  Gratt.  556, 8  Am.  Dec.  684;  Wait  v.  Brewster,  81  Vt.  516. 
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CH.  XIII.]  DISCHARGE  BY  PEBFORMANCE.  §  432 

In  some  States  it  is  held  that  if  the  note  be  that  of  a 
third  person,  and  not  of  the  debtor,  satisfaction  is  pre- 
sumedJ  And  it  is  generally  held  that  satisfaction,  and 
not  merely  conditional  payment,  is  intended  when  the 
note  of  a  third  person  is  given  without  guaranty  or  in- 
dorsement, or  is  indorsed  "without  recourse"  for  a  debt 
contracted  at  the  time,  as  where  a  note  of  a  third  per- 
son is  transferred  by  mere  deliyery  or  is  indorsed  with- 
out recourse  for  the  price  of  goods  sold  at  the  time. 
Such  a  transaction  is  considered  a  barter  or  exchange 
of  the  note  for  the  goods.® 

§432.     Payment  in  Forged  or  Worthless  Notes  or 
Counterfeit  Coin. 

A  payment  knowingly  or  innocently  made  in  worth- 
less or  counterfeit  bank  bills  or  coin  is  no  payment.^ 
Nevertheless,  in  the  case  of  an  innocent  payment,  the 
law  requires  that  after  the  detection  of  the  counterfeit 
<iharacter  of  the  money,  whether  coin  or  bank  notes, 
there  shall  be  no  negligence  or  want  of  diligence  on  the 
part  of  the  creditor  who  receives  it  in  giving  informa- 
tion to  the  payer  of  the  true  character  of  the  money,  and 
in  returning  it  to  him.  For,  if  he  is  promptly  notified 
he  may  be  able  to  ascertain  from  whom  he  received  it, 
and  to  trace  it  back  from  holder  to  holder  till  it  shall  be 
returned  either  to  the  original  forger,  or  to  him  who 
passed  it  knowing   it  to  be  counterfeit.^     Therefore, 

'Wright  V.  Crockery  Ware  Co.,  1  N.  H.  46  Am.  Dec.  672:  Young  v.  Adams,  6  Mass. 

281,  8  Am.   Dec.  «8;  Whitney  v.  Gow,  20  182;    Mudd  v.   Reeves,  2  Har.  &  J.  368; 

N.  H.  354;  Smith  v.  Bettgar,  68  Ind.  254,  84  Ramsdale  v.  Horton,  8  Pa.  St.  880;  Blalock 

Am.  Rep.  256;  Sufford  v.  Bacon,  1  Hill,  588,  v.  Phillips,  88  Ga.  216;  Bank  v.  Buchanan, 

87  Am.  Dec.  866;  Gibson  v.  Tobcy,  46  N.  Y.  87  Tcnn.  82.  10  Am.  St.  Rep.  617. 

637,  7  Am.  Rep.  897.  xSimms  v.  Clark,  11  111.  137;  Union  Nat. 

sBenj.  Prin.  Contr.  121,  citing  Whitbeck.  Bank  v.  Baldenwick,  45  III.  874;  Pindall  v. 

V.  VanNes8,ll  lohns.  414,  6Am.  Dec.167:  Bank,  7  Leigh,  617:  Thomas  v.  Todd,  6 

Breen  v.  Cook,  11  Johns.  241;  Noel  v.  Mur-  Hill,  840;  Crucier  v.  Pinnock,  14  Serg.  &  R. 

ray,  13  N.  Y.  167.  56;  Atwood   v.  Cornwall,  28  Mich.  386,15 

iMarkle  v.  Hatfield,  2  Johns.  455.  8  Am.  Am.  Rep.  219;  Widgatc  v.  Neidlinger,  50 

Dec.  446;  United  StatM V.Morgan,  11  How.  J^d-  620;  Samuels  v.   King,  50  Ind.  527; 

154;Gilman  v.  Peck,  11  Vt.  %16{  34  Am.  Laurenceburg  National  Bank  v.  Steven- 

.Dec.  702;  Watson  v.  Cresap.  1  B.  Mon.  195,  'o"'  ^^  '"<*•  °'^' 
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§  433  DISCHARGE  BY  PEBFOBMANCE.  [PART  IV^ 

where  the  creditor  did  not  return  the  counterfeit  money 
in  one  case  until  six  months,^  in  another  until  two* 
months/  in  another  until  ten  dayrf^  after  he  had  re- 
ceived it,  the  court  held  that  his  delay  estopi)ed  him 
from  recovery  against  the  debtor. 

So,  if  a  bill  or  note  or  check  is  invalid  for  any  reason 
or  worthless  by  reason  of  the  insolvency  of  the  maker,, 
the  creditor  may  repudiate  the  payment.® 

The  bills  of  an  insolvent  bank  are  no  satisfaction  of 
the  debt,  though  at  the  time  of  payment  neither  party 
was  aware  that  the  bank  had  failed.^  But  the  loss  falls 
upon  the  receiver,  where  the  bank  suspends  payment 
immediately  after  payment.®  And  a  payment  of  a  debt 
due  a  bank  in  its  own  depreciated  bank  notes  is  good.*^ 

§433.     Sending  Money  by  Post. 

To  absolve  a  debtor  who  transmits  money  by  mail  to» 
his  creditor  for  the  payment  of  his  debt,  from  the  hazard 
of  loss  in  the  transmission,  it  is  necessary  that  the  re- 
mittance should  be  made  by  the  authority,  express  or 
implied,  of  the  creditor,  and  in  the  manner  and  with 
the  precautions  prescribed  by  him.  The  creditor  may 
direct  the  debtor  to  send  him  money  by  mail,  or  it  may 
have  been  the  custom  between  them  to  do  so,  or  the 

3 Raymond  v.  Baar,  18  Serg.  &  R.  818, 15  114;  Frontier  Bk.  v.  Morse,  83  Me.  8B,  38 

Am.  Dec. 608;  Rick  v.  Kelly,  80  Pa.  St.  590.  Am.  Dec.  884;  Magee  v.  Carmack,  13  111. 

4Pindull  V.  Bank,  7  Leigh,  617.  S*?  Harley  v.  Thornton   2  Hill  (S.  C.)  809; 

*T»,«««-  «  Tr^A  ft  «:ii  9A/\  Townsends  V.  Bank,  7  Wis.  186;  Honore  v, 

sThomas  V.Todd.  6  Hill,  840.  Comesnil,  1    J.   J.    Marsh.  588;  White  v. 

«Markle  v.  Hatfield,  8  Johns.  455,  3  Am.  Guthrie,  1  J.  J.  Marsh.  608;  Contra,  Bay- 
Dec.  446;  Fleig  v.  Sleet,  48  Ohio  St.  58,  54  ard  v.  Skunk,  1  Watts  &  S.  98, 87  Am.  Dec. 
Am.  Rep.  800;  Bank  v.  Smith,  5  Conn.  71,  441:  Edmunds  v.  Digffes,  1  Gratt.  359,48 
18  Am.  Dec.  87;  Roberts  v.  Fisher,  48  N.  Y.  Am.  Dec.  561;  Ware  v.  Street,  2  Head,  609,^ 
150,8  Am.  Rep.  680;  Hussey  v.  Sibley,  64  75  Am.  Rep.  766;  Corbit  ▼.  Bank,  9  Har. 
Me.  192,  88  Am.  Rep.  557.  (Del.)  236,  30  Am.  Dec.  685. 

'Fagg  V.  Sawyer,  9  N.  H.  365;  Wain-  sWare  v.  Street,  2  Head,  609,  75  Am. 

Wright  V.  Webster,  11  Vt.  576,  84  Am.  Dec.  Dec.  775. 

T^'^  Si"*/!?  ^'-j^^i:  "  ^i-  ?®.L.?*  ^?o  •Northampton  Bank  v.  Balliet,  8  Watts. 
Sf^']^'\J?^S'i'  ^^  ^*  ife'^w*^/;,  '^  A  S.  311,42  Am.  Dec.  897;  Blount  v.  Wind- 
Wend.    101,  27  Am.   Dec.  179;  Westfall  v.  Uv  48  N  C   1   19  Am   Ren.  616 
Braley,  10  Ohio  St.  188,  75  Am.  Dec.  509;  ^^^'^  "*  ^'  ''  "  ^°''  ***P*  **'*• 
Scruggs  V.  Gass.  8  Ycrg.  175,  89  Am.  Dec. 
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OH.  XIII.]  DISCHARGE  BY  PERFORMANCE.  §  435 

creditor  may  direct  him  to  simply  "remit,"  the  amount 
or  to  send  the  money  by  a  registered  letter.  In  the  first 
two  cases  if  the  debtor  send  the  money  by  mail,  and  it  is 
lost  in  transit  he  is  discharged,^  in  the  third  he  is  not  f 
nor  in  the  fourth  if  he  fails  to  register  the  letter.^ 

§434.     Eifect  of  Oiving  Receipt, 

A  written  receipt  of  payment  is  prima  facie  evidence 
of  payment  against  the  creditor  but  unless  it  be  executed 
with  the  formalities  of  a  deed  it  is  not  conclusive,  and 
it  is  competent  for  him  to  contradict  or  explain  it,  and 
to  show  that  the  money  was  not  paid.^  The  acknowl- 
edgment in  a  deed  of  the  receipt  of  the  consideration 
is  only  like  any  other  written  receipt  prima  facie  evi- 
dence that  the  amount  stated  has  been  paid  and  may  be 
rebutted  by  parol  evidence.^ 

§435.     Appropriation  of  Payments. 

Where  a  debtor  who  owes  several  debts  to  the  same 
creditor  makes  a  partial  payment  to  him,  the  question 
often  becomes  material  as  to  which  of  those  several 
debts  it  has  discharged,  and  as  to  the  right  of  creditor 
and  debtor  respectively  to  appropriate  the  payment  to 
a  particular  one  of  the  debts.  And  three  rules  have 
been  established  by  the  courts  for  the  settlement  of  such 
disputes,  viz.: 

1  Warwick  v.  Noakes,  Peake,  67:  Burr  v.  that  the  debtor  was  unable  to  register  the 

Sickles,  17  Ark.  428,  66  Am.  Dec.  487;  Gur-  letter. 

neyy.  Howe,9Grav.4()4,69Am.Dec.299;  iTobey  v.  Barber,  6  Johns.  68,  4  Am. 

Buell  V.  Chapln,  99  Mass.  694,  97  Am.  Dec.  Oec.  836- Muldon  v.  Whitlock,  1  Cow.  290. 

»8.  13  Am.  Dec.  583;  Real  Estate  Bk.  v.  Raw- 

2Gross  V.   Criss,  8  Gratt.  S62;  Burr  v.  don,  6  Ark.  568:  State  v.  Giese.  36  Atl.  Rep. 

Sickles,  17  Ark.  428,  66  Am.  Dec.  437.    Bat  680  (N.  J.). 

?f*x^??*^J  Townscnd  v.,  Henry.  9  Rich.  s Jackson  v.  McChesney.  7  Cow.  860,  17 

(L.)  818,  where  the  direction  was  to  "remit  ^m.  Dec.  521:  Wood  v.  Chapin,  18  N.  Y. 

to  us  as  soon  as  received."  509,  57  Am.  bee.  68;  Daniels  v.  Moses,  U 

3 Williams  v.  Carpenter,  86  Ala..  9,  76  S.  C.  180. 
Am.  Dec.  31T.    And  it  makes  no  difference 
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1.  The  debtor,  if  there  are  several  debts  due  from 
*  him,  has  the  first  right  to  say  to  which  of  them  his  pay- 
ment shall  be  applied.^  And  this  right  is  so  exclusive 
that  the  creditor  is  bound  to  apply  the  payment  as  he  is 
directed  even  to  a  debt  not  due  in  preference  to  one 
overdue.  The  creditor  may  refuse  it  in  such  a  case  but 
if  he  accepts  it  he  must  apply  it  as  directed.^  And  his 
intention  appropriating  a  payment  to  a  particular  debt 
may  be  inferred  from  the  circumstances,  although  not 
declared  in  express  terms  by  the  debtor.^  As,  for  ex- 
ample, where  a  person  pays  the  exact  amount  of  one  of 
two  debts  which  he  owes,  it  is  presumed  that  he  intended 
to  appropriate  the  payment  to  that  debt  and  not  to  the 
other  one,  be  it  larger  or  smaller.* 

2.  The  creditor,  if  the  payment  is  made  without  any 
directions  expressed  or  implied,  has  the  right  to  appro- 
priate it  to  any  debt  due  to  him  from  the  debtor,*^  pro- 
vided he  exercises  hi^  right  within  a  reasonable  time.** 
But  once  he  has  made  his  election,  and  communicated 
it  either  expressly  or  by  implication  to  the  debtor,  he 
will  not  be  allowed  to  change  it*  according  to  his  inter- 
est or  convenience.^  The  creditor's  right  does  not  ex- 
tend to  a  payment  received  from  a  third  party  on  ac- 
count of  the  debtor  and  without  his  knowledge;®  nor  has 

iMannv.  Marsh,  2  Caines,  9fl:  Patty  v.  Bush,  II;  Harcroves  v.  Cook,  16  Ga.  8^1; 

Milne,  16  Wend.  657,  22  Wend,  558;  Cham-  Howard  v.   McCall,  21  Gratt.  205;  Haynes 

pcnoes  V.    Fort,    45  Miss.  855;   Vicary  v.  v.  Waite,  14  Cal.  446;  Byrnes  v.  Claffey,  69 

Moore.  2  Watts,  451,  27  Am.  Dec.  828;  Pick-  Cal.  120. 

SSi^;''-*.?*'!'  ^  "°"*A-  ^^i'  ^^"u'^''*'-  «Harker  v.  Conrad  12  Serg.  &  R. 
m'pJ^^I^^SSTn  Am'  ?.^b^o  £:jJ°»»"^"-  .    801, 14  Am.  Dec.  691 ;  Stone  v.  Seymour,  39 

123  Pa.  St.  628,  10  Am.  St.  Rep.  558.  mo.  (App.)  166:  Grasser  Co.  v.   Rogers,  70 

«Wetherell  V.  Joy,  40  Me.  826;  Croft  v.  N.  W.  Rep.  445  (Mich.).    It  is  said  that  he 

Lumley,  5  El.  &  Bl.  680.  may  make  the  appropriation  at  anytime 

aStewart  v.  Keith,  12  Pa.  St.  238;  Stone  w^»!«  ^«  position  of  the  parties  remains 

V.  Seymour,  15  Wend.  19.  unaltered.    Leake    Contr     930.    But    cer- 

.£.                      ,r       CI     1     o  Tir     J    ^Ao  tainly  he  could  not  make  the  appropriation 

4Seymour   v^Van  Slyck.  8  Wend.  403;  ^fter   suit  brought.    Haynes  v.^ Waite,  14 

Marryatts  v.  White,  2  Stark.  102.  ^^1.  446;  Pickering  v.  Day,  3  Houst.  474, 

s  Brady  v.  Hill,  I   Mo.  816,  18  Am.   Dec.  95  Am.  Dec.  291. 

f^A^Jr  7k  N^  y"  M.f  V^n  St^.; J^lL'l^l"  ' ""^  ^-  Southerland,  1  Wash.  128;  Bank 

V.  Beier.  78  N.  Y.  293,   Van   Rensselaer  v.  -   Meredith  2  Wash    47 

Roberts,     6     Denio.    470;    Waterman    v.  ^' !i,^^^'*  ^V^' ^^' 

Younger,  49  Mo.  413;  Nuttall  v.  Bannin,  6  •Leake  Contr.  920. 
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a  third  person  any  right  to  insist  on  a  particular  ap- 
plication of  a  payment.® 

The  civil  law  rule  which  requires  the  creditor  to 
consult  the  debtor^s  interest  in  preference  to  his  own 
has  not  been  adopted  in  our  courts.^®  He  may  appro- 
priate the  payment  to  a  claim  which  he  could  not  recover 
by  action,^  ^  or  a  debt  barred  by  the  statute  of  limita- 
tions,^^  or  unenforceable  under  the  statute  of  frauds;^* 
or  to  a  debt  unguaranteed  in  preference  to  one  for  which 
he  holds  security,  or  has  a  superior  remedy  ;^^  or  to  a 
purely  equitable  debt  in  preference  to  a  legal  debt.^*^ 
But  he  cannot  appropriate  it  to  an  illegal  and  invalid 
claim  ;^®  or  to  a  claim  arising  out  of  a  transaction  for- 
bidden by  statute  ;^^  or  on  a  debt  or  liability  not  yet 
due;^®  or  to  a  debt  in  a  representative  capacity  in  pref- 
erence to  a  personal  debt.^® 

3.  Where  neither  party  has  made  the  appropriation 
the  rule  of  the  common  law  was  that  the  law  would 
appropriate  the  payment  to  the  oldest  debt^^ — another 
illustration  of  its  natural  antipathy  to  any  civil  law  rule 
which  in  this  case  was  to  appropriate  the  payment  to 
the  debt  most  burdensome  to  the  debtor.  But  this  more 
equitable  rule  has  found  favor  in  many  of  the  courts  to 

•Gordon  v.  Hobart,  2  Story,  248;  Black-  laPhillips  v.  Motes, 66  Me.  70;  Pickett  v. 

more  v.    Granberry,  89  S.    W.    Rep.    329  Bank,  32  Ark.  346;  McCausland  v.  Ralston, 

(Tenn.).  12  Nev.  196,  28  Am.   Rep.  781;  Rohan  v. 

loLogan  v.  Mason,  6  W.  &  S.  9.  p^"2°"Ai*  ^"®*'-  ^^'  Greene  v.  Tyler,  89^ 

11  Arnold  V.  Mayor,  4  Man.  &  G.  600:  "  p*^,^*  ^  «  »^  .« 
Tames  v.  Child.  2  Cromp.  A  J.  678;  McCaus-  *  '  Phillips  v.  Moses,  66  Me.  70. 
land  V.  Ralston.  12  Nev.  196,  28  Am.  Rep.  is  Heard  v.  Pulaski,  80  Ala.  602. 

781;  Sellick  v.  Munson,  2  Aik.  KO,  16  Am.  1 9Fowke  v.  Bowie,  4  Har.  &  J.  666;  Saw- 

^«<^-^"-  yerv.  Tappan.  14  N.   H.  352;  Johnson  v. 

1 2  Ayer  v.  Hawkins.  19  Vt.  26.  Boone,  2  Har.  (Del.)  172;  Sneed  v.  Webster, 
i3Haynes  v.  Nice.  100  Mass.  827.  1  Am.  *  A.  K.  Marsh.  277. 

Rep.  109;  Murphy  V.  Webber,  61  Me.  478.  2  0Stone     v.     Sevmour,    15    Wend.    19; 

1 4 Peters  V.    Anderson.    5    Taunt.    696;      Spra^ue  v.  Hazennubel,  68  III.  419;  Cromp- 

Kirby  V.  Marlborpufirh,  2.  Maule  &   S.  18;      ton   v    p  105  Mass    255;  Langdon  jr 


Mathews  v.  Sniizler,  46  Mo.  801  ;  Harding  g^^^";  J*  ^t    512;  Fairchild  v    HoUv,  la 

V.  Tifft,  76N.  V.  461,  Wood  v. Callaghan, 61  Conn   1/6;  Miller  v.  Miller,  28  Me^,  89 

Mich.  402, 1  Am.  St.  Rep.  697.  ii?\P?^-  ^'*    ^/i^'J-  ^"S^a^U  ^  ^-  ^ 

i5T«»l.n  pi«Kte    B-«    A    D,    toKif  283.  55  Am.  Dec.  158,  Hersey  V.  Bennett.  28 

KMH^T   No?r&    1«  v*°H  \i'lLS^l''  W^""-  8«'  ^^  Am.  Rep.  271;  WiUU  v.   Mc- 

S  ?S«1    •«?  A u  ioi®  ^*  "•  *^''  ^^^  ^'  Inty*"*'  70  Tex.  84,  8  Am.  St.  Rep.  674;  Yeo- 

Stickney,  86  Ala.  496.  oj^ns  v.  Heartt,  84  Mich.  401. 
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the  extent  of  holding  that  the  appropriation  will  be 
made  by  no  fixed  rule,  but  that  the  law  will  appropriate 
the  payment  according  to  the  justice  of  the  particular 
case;^^  that  it  will  apply  the  payment,  for  example,  to 
the  debt  whose  security  is  most  precarious;^*  to  a  se- 
cured in  preference  to  a  simple  debt;*^  to  a  certain  in 
preference  to  a  contingent  liability  ;**  to  a  debt  enforce- 
able by  law  in  preference  to  one  not  so  enforceable.**^ 

(c) 

TENDER. 

§436.     Tender  When  a  Discharge. 

An  attempted  performance  which  is  frustrated  by 
the  act  of  the  party  to  whom  the  performance  is  due  is 
called  tender.  The  word  is  applied  to  an  offer  of  per- 
formance of  a  promise  to  do  something,  and  to  an  offer 
of  performance  of  a  promise  to  pay  something;  and  a 
distinction  in  its  effect  in  the  two  cases  must  not  be 
overlooked. 

In  the  first  case  where  a  promisor  makes  a  proper 
offer  of  performance  to  the  promisee  and  the  offer  is 
not  accepted,  the  promisor  is  thereby  discharged  from 
liability  on  his  promise.  Thus  in  a  contract  for  the 
sale  of  goods  if  the  vendor  satisfies  all  the  requirements 
of  the  contract  as  to  delivery,  and  the  purchaser  never- 
theless refuses  to  accept  the  goods,  the  vendor  is  dis- 
charged by  such  a  tender  of  performance,  and  may 
either  maintain  or  defend  successfully  an  action  for  the 

« I  White  V.  Trumbull.  16  N.  J.  (L.)  814,  Conn.  488;  Langdon  v.  Bowcn,  M  Vi.  512; 

89  Am.  Dec.  657;  Smith  v.  Lloyd,  11  Leigh,  Vance  v.  Monroe.   4  Gratt.  68.    But  see 

512;  87  Am.  Dec.  en;  The  Martha,  89  Fed.  Lanier  v.  Wjrman.t    Rob.    (N.  Y.)    180; 

•  Rep.  708.  Burks  v.  Albert,  4  J.  J.  Marsh.  97.  80  Am. 

ttpieldT.  Holland,  8  Cranch,  8;  Stam-  Dec.  909;  Putnam  v.  Russell,  17  Vt.  54,  48 

ford    Bank    v.    Benedict.   16   Conn.    487;  A™-  ^«c-  ^^8. 

Goetz  V.  Piel,  28  Mo.  App.  884.  t4Bank  v.  Rosevclt,  9  Cow.  409;  Bank  ▼. 

taPatterson  V.  Hall,  9  Cow.  747;  Robin-  f''°T' ?x?**c;.m^'  Newman  v.  Meek,  1 

son  V.  Doolittle,  18  Vt.   848;  Callafiran  v.  Smedes  &  M.  881. 

Boozman,  81  Ala.  846;  Jones  v.  Benedict,  83  s^Backman  v. Wright, 87  Vt.  187, 85  Am. 

N.  Y.  79:  Stamford  Bank  v.   Benedict,  16  Dec.  187;  Hall  v.  Clement.  41  N.  H    180. 
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breach  of  the  contract.^  The  tender  of  them  passes  the 
title  and  vests  the  property  in  the  other  party,^  and  the 
promisor  holds  them  thereafter  as  his  bailee.' 

But  where  the  performance  due  consists  in  the  pay- 
ment of  a  sum  of  money,  a  tender  by  the  debtor,  al- 
though it  may  form  a  good  defense  to  an  action  by  the 
creditor,  does  not  constitute  a  discharge  of  the  debt.  If 
the  creditor  will  not  take  the  money  due  to  him  when  he 
has  a  right  to  demand  it,  and  brings  an  action  for  it, 
the  debtor  must,  in  order  to  defend  himself  successfully 
by  a  plea  of  tender,  continue  always  ready  and  willing 
to  pay  the  debt.*  Then  when  he  is  sued  upon  it,  he  can 
plead  that  he  tendered,  but  he  must  also  pay  the  money 
into  court,  and  if  he  proves  his  plea,  the  plaintiff  gets 
nothing  but  the  money  which  was  originally  tendered 
to  him,  and  the  defendant  gets  judgment  for  his  costs 
of  defense.**  If  the  debtor  fails  to  keep  his  tender  good 
by  deposit,  the  plaintiff  recovers  the  amount  of  the 
tender  without  interest  from  the  date  of  tender,  but  with 
costs  of  suit.®  A  tender  and  payment  into  court  of  part 
of  the  debt  will  not  stop  the  costs.^ 

iMitchell  V.  Merrill,  2Blackf.  87, 18  Am.  banks,  24  Vt.  686.    But   see    Roosevelt   v. 

Dec.  128;  Lamb  v.  Lathrop,  18    Wend.    76,  Bank,  45  Barb.  679;  Gray  v.  Angier,  63  Ga. 

27  Am.  Dec.  174;  Berrv  v.  Nail,  64  Ala.  446;  696.    And  he  need  not  have   the   identical 

Phelps  V.  Hubbard,  61  Vt.  489;   Cleveland  money  ready.    Colby  v.  Stevens,  88  N.  H. 

T.  Sterrett,  70  Pa.  St.  204.  191-  Michigan,  etc.,  R.  R.  Co.  v.  Dunham, 

t Barney  v.  Bliss,  1  D.  Chip.  399,  18  Am.  80  Mich.  138. 

Dec.  097;  SlinRerland  v.   Morse,  8   Johns.  sAulger  v.  Clav,  109  111.  487;   Bissell   v. 

474;  Lamb  v.  Lathrop,  18  Wend.  95, 27  Am.  Heyward,  96  U.  S.  £80;  Becker  v.  Boon,  61 

Dec.  174;  Des  Arts  v.  Leggett,    16    N.    Y.  N.  V.  817:  Brooklyn  Bank  v.  DeGrauw.  88 

652;  Bradshaw  v.  Davis,  12  Tex.  866.  Wend.  342,  85  Am.  Dec.  660;  Spann  v.  Bait- 

sCoit    V.    Houston,  3    Johns.    Cas.   248;  '^^Iv^P^' ^O^' t«  Am.  Dec.  8^;    Ravmond 

Brooklyn  Bank  v.  DeGrauw,  23  Wend.  842,  J-  McKinne/,  68  Mo.  (App.)  808.     A  ten- 

35  Am.  Dec.  560;    Lamb   v.    Lathrop,    13  der  after  suit  stops  the  runnincr  of  mtcrest 

Wend.  95,  27  Am.    Dec.    174;    Hayden    v.  ??JiL*  l*.^';;  .^*yS°°^o7^    ^**'1*''i    *^ 

Dein«tB  5«N   Y  431  Johns.  274, 7  Am.   Dec.   317;   Woodruff   v. 

Demei8,58N.  Y  481.  Trapnell,  12  Ark.  646.    And*  bars   the   re- 

♦  Pulsifery.  Shepherd,  86  111.  612;  Mason  covery    of    costs  accruing   subsequently. 

V.  Groom,  24  Ga.  211;  Brock    v.    Jones,    16  Hills  v.  Place,  7  Rob.  (N.  Y.)  289.  ik  N.  Y. 

Tex.461;Cary  V.Bancroft,  14    Pick.   816,  520;  Murray  v.  Windly,  7  I  red.  201,  47  Am. 

?i;J'^-.r^?^'k^"''2J-^S^^'®^'°K*'^*  Dec.  324.    But  it  docs  not  bar   the   action 

A  M.  641,  46  Am.  Dec.  293.      By   a    subsc-  or  extinguish  the  debt.    Hills  v.  Place,  su- 

ouent  demand  and  refusal,  the   benefit    of  ^a;  Spann  v.  Beltzell.  1  Fla.  801,  46    Am. 

the  tender  is  lost.    Rose  v.  Brown,   Kirby  bee  847 

298, 1  Am.  Dec.  22;    Manny    v.    Harris,   2  -o       *      j       »#  «-«             .o  »*     /  *       ^ 

Johns.  24.  8  Am.  D«.  889.    But  though  the  ^Raymond  v.  McKinney,  68  Mo.  (App.) 

debtor  must  keep  the  money  safely,    so   as  ^*^' 

to  be  ready  at  any  time  to  produce  it.  Call  7 Emerson  v.  Kinne,  68  N.  W.  Rep.   982 

V.  Scott,  4  Call.  40--J;  Stow    v.    Russell,   86  (Mich.). 
111.  18;  he  may  use  it.      Curtiss   v.    preen- 
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§  437  DISCHARGE  BY  PERFORMANCE.  [PART  IV. 

§437.     Requisites  of  Valid  Tender. 

A  tender  to  be  a  valid  performance  to  the  extent  just 
stated  must  be  made  by  the  debtor,  his  agent  or  one  pro- 
fessing to  act  in  his  behalf,^  and  to  the  creditor  or  one 
authorized  to  receive  it,^  and  it  must  also  observe  ex- 
actly any  special  terms  which  the  contract  may  contain 
as  to  time,  place,  and  mode  of  payment.'  And  the  fol- 
lowing are  other  legal  requisites  to  a  valid  tender : 

1.  It  must  be  made  in  that  currency  which  the  law 
makes  a  legal  tender  in  payment  of  debts.  In  the  United 
States  legal  tender  consists  of  the  gold  and  silver  coin 
of  the  country,  the  smaller  coins,  in  small  sums,  and  the 
United  States  treasury  notes.* 

2.  It  must  be  in  the  exact  amount  of  the  debt  f  a 
tender  of  a  larger  sum  than  is  due  with  a  request  for 
change  is  not  a  good  tender;  if  the  creditor  refuses  to 
give  change  and  demands  the  exact  amount* 

3.  It  must  be  made  in  such  a  manner  that  the  party 
entitled  may  have  an  opportunity  of  understanding  the 
object  of  the  tender,  and  seeing  that  what  is  presented 
for  his  acceptance  is  really  what  he  stipulated  to  have.^ 
Therefore  in  the  case  of  money  it  must  be  actually  pro- 
duced,® so  that  the  party  can  see  it.®     "It  is  not  a  legal 

iBrown  V.  Dysinger,  1  Rawie,  406;  Kin-  theless  a  l«ffal  tender.    Atlanu  R.  Co.    v. 

caid  V.  School  DUt.,  11  Me.  188;  Nfahler  v.  Keeny,  85  S.E.  Rep.  629  (Ga.). 

Newbaur,  82  Gal.  1«8, 91  Am.  Dec.  671.  « Brandt  v.  R.  Co.,  S6  la.  114;  Fridge   v. 

tKing  V.  Finch,  60  Ind.  420;  Jackson    v.  Sute,  8  G.  A  J.  108,80  Am.  Dec.  468. 

Crafts,  18  Johns.  110;  Mclniflfe   y.  Wheel-  eOetterbee      v.    Davis.  8   Camp.      70; 

Sf'^'i.^J^^y'^' ^^'^^i"^""'    ^^i*V?*  Robinson     v.      Cook.     6    Taunt.       336! 

Me.  67;  Conrad  v.  Druids  Grove,   64   Wis.  a   street  car  company,  it  has  been    held 

^^-  in  California  by  custom,  inust  accept  a  lar- 

sLawson  Rights,  Rem.,  &  Pr.,  §  2530.  gercoin  than  five  cenuand  furnish  change. 

4Knoxv.Lee,  12  Wall.    467.    A   muU-  T^R  6l^C«Sl«  R^ni^r®^ 

latedbank   note   is  not   a   good   tender.  6*  |^  Sh?  m  t^T  a  %   N.I;    ^  ^    * 

North  Hudson  R.  Co.  v.  Anderson,  89  AU.  "•  *  *  ^'^*  ^  ^'  ^-  ^'  **»   N<>*«- 

Rep.  906  (N.J.).  But  so  long  as   a   genuine  »PotU  v.  Plalsted,  30  Mich.  149. 

silver  coin  is  worn  only  by  natural   abras-  aLadd  v.  Patton,  1  Cranch.    C.    C.  263; 

ion,   is  not  appreciably    diminished     in  Camp  v.  Simon,  84  Ala.  196;  Englander   v. 

weight,  and  reuuns  the   appearance   of   a  Rogers,  41  Cal.  480;  Bakeman  v.  Pooler,  15 

coin  duly  issued  from  the  mint,  it  is  a  Icjpal  Wend.  687;  Sargent  v.  Graham,   6   N.    H. 

lender  for  its  original  value.    Jersey  City  440,  es  Am.  Dec.  469. 

Le^silvir  <S'in'th?Unif^^iites  ^d*£'  ^Knight  v.  Abbott,  80  Vt.  677;  Behaly  t. 

r|^UhaWr'i°Ucl''?h^^^^^^  Hauh  1  Misj.  86?.  12  Am^  Dec.  570;  Je^ett 

rare,  and   differing   in   appearance   from        ^-  ^"«»  ^  N.  Y.  S.  C.  849 
other  coins  of  the  government,  of  like  de- 
nomination and  otlater  dates,   is  never- 
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tender  to  say,  'Here,  I  am  ready ;'  the  debtor  must  have 
the  money  ready  also."^^  In  the  case  of  a  delivery  of 
goods,  they  must  be  so  tendered  as  to  give  time  and  op- 
portunity to  the  creditor  to  examine  and  accept  them.^^ 
Therefore  a  tender  of  goods  is  not  properly  made  by  an 
offer  to  deliver  closed  casks,  said  to  contain  the  goods, 
but  the  contents  of  which  are  not  allowed  to  be  seen  and 
examined.^2 

4.  It  must  be  made  unconditionally,^^  for  if  the 
tender  is  accompanied  by  a  demand  for  a  receipt,  or 
that  the  creditor  shall  admit  that  this  is  all  that  is  due, 
or  that  the  money  shall  be  received  in  full  of  all  de- 
mands, it  is  not  a  valid  tender. ^^  In  the  case  of  a  non- 
commercial promissory  note,  the  authorities  are  in  con- 
flict as  to  whether  a  good  tender  can  be  made  upon  the 
condition  that  the  note  shall  be  surrendered,  but  in  the 
case  of  commercial  paper  the  authorities  seem  to  be 
uniform  that  a  tender  upon  condition  that  the  paper 
shall  be  surrendered  is  good,  because  such  paper  might 
be  put  in  circulation  after  payment  and  innocent  parties 
become  liable,  which  is  not  so  with  non-commercial 
paper;  after  payment  by  the  maker  it  becomes  harm- 
less as  against  him,  wherever  it  may  go.^**  A  tender, 
however,  may  be  made  under  protest;^®  and  an  accept- 
ance by  the  creditor  of  a  tender  made  on  condition  is  an 
acceptance  of  the  condition.*^ 


loMurphy  v.Guion,  3  Hayw.  (N.C.)  162,  Jones  (Eq.)  196,  «7  Am.  Dec.  «81;  Te    Poel 

SAm.  Dec.  638;  Bacon    v.    Smith,    2    La.  v.  Shutt,  78  N.  W.  Rep.  288  (Neb.).   -^ 
Ann. -Ml.  46  Am.  Dec.  649;  Brown  v.    Hoi-  ,  4Thayer  v.  Brockett,  12  Mass.  450;  Hoi- 

ley.  88  Vt.  674.  ton  v.  Brown,  18  Vt.  2«4,  46  Am.  Dec.  148; 

iilsherwoodv.  Wbitmore,10  M.    &  W.  Draper  v.  Hitt.  43  Vt.   489,   5  Am.    Rep. 

767;  Bates  V.  Bates,  1  Miss.    401,   12   Am.  292;  Holton  v.  Brown,  18  Vt.  224,  46    Am. 

Dec.  572;  Dewes  v.  Lockhart,  1  Tex.    535;  Dec.  149;  Brown  v.  Gilmore,  8  Me.  107,   22 

Wyman  v.  Winslow,  11    Me.    398,    26  Am.  Am.  Dec.  228. 

Dec.  642;  Hawley  v.  Mason,  9  Dana,  82,  38  i  sstorey  v.  Krewson,   56   Ind.   897,   28 

Am.  Dec.  622.  '       --      '- '  -    .         -    ..'    . 


1  tisberwood  v.  Wbitmore,  supra. 


Am.  Rep.  668:  Wilder  v.    Scelye.    8    Barb. 

--»uci«vv>wu  V.  *Tuiiuivi<:,  »UH.«.  408:  Smitb  V.  Rockwell,  2  Hill,  482;   Gabon 

1  sSmith  V.  Keels,  16  Ricb.  818.   Shaw  v.  J-  £ank,  7  N.  Y.  457;  Strafford  v.    Welch, 

Scars,  8 Kan.  342;  Brooklyn    Bk.   v.      De-  B9N.  H.46. 

Grauw,  28  Wend.  844,  86  Am.    Dec.    569;  *  sScott  v.  R.  R.  Co.,  L.  R.  1  C.  P.  696. 

gddy  V.  O'Hara,  14   Wend.    «1;  Ro«e   v.  iTLec  v.  Dodd,  20  Mo.  (App.)  271;  Ful- 

Duncan.  49  Ind.  269;  Rives   v.    Dudley,   8  ton  v.  Kemp,  33  N.  E.  Rep.  l&l. 
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5.  It  must  be  maintained  and  kept  open.  In  the 
case  of  chattels  as  long  as  the  person  making  the  tender 
continues  in  possession  of  the  goods^  and  insists  that 
they  are  the  property  of  the  buyer  and  refuses  to  treat 
the  contract  of  sale  as  rescinded,  he  will  be  bound  to 
deliver  them  on  demand.  And  in  the  case  of  money  not 
only  must  he  keep  the  money  ready,  but  as  we  have  seen 
he  must  if  sued  pay  it  into  court 

6.  Defects  in  the  tender  from  any  of  the  causes  above 
may  be  waived  by  the  creditor  refusing  to  receive  the 
thing  tendered  on  some  other  ground  than  that  which  he 
afterwards  sets  up  as  a  defect  in  the  tender."  Thus  a 
tender  in  what  is  not  a  l^al  tender — ^as  for  example  a 
check — is  good  where  the  creditor  objects  to  the  amount, 
and  not  to  the  quality,  of  the  tender.**  So  when  the 
money  was  not  produced,  but  the  creditor  objected  that 
the  amount  was  not  sufficient  ;^^  and  where  a  receipt  waisi 
demanded,  but  the  creditor  objected  that  a  greater 
amount  was  due.^* 

§438.  When  Tender  not  Necessary. 
A  tender  is  not  necessary  where  the  creditor  either 
expressly  or  impliedly  waives  it;*  as  where  he  states 
that  nothing  is  due  him,  and  that  he  will  accept  noth- 
ing f  or  says  simply  that  he  will  not  receive  the  money 
or  chattels;**  or  absents  himself  from  home,  or  avoids 
the  debtor,  in  order  that  a  tender  shall  not  be  made  to 
him  ;*  or  expressly  refuses  to  perform  his  part  of  the 
contract*^ 

leWhclan  v.  Reilly,  61  Mo.    665;    Gould  sBellinger  ▼.  Kilts,  6  Barb.  278;  Brewer 

V.  Banks,  8  Wend.   662,  M  Am.  Dec.  70.  v.  Fleming,  61  Pa.  St.  102;  Terrell  v.  Walk- 

isPolglasa  V  Oliver,  2  Cromp.  &  J.     16;  S^i  «  N-  ^   91;    Wwlinjf  v     Noonan,    81 

Jones  V.  Arthur,  8  Dowl.  442:  Ball  v.  Stan-  Jj'^-  ^^;  Hazard  v.  Lonng,  10  Cush^  267; 

lev,  6  Yerg.  199,  26  Am.    Dec.   263;    Ray-  Dorscy  v.  Barbee,  Litt.  Sel.  Gas.  a>4.  12 

mond  V.  >fcKinncy,  68  Mo.  (App.)  308.  ^"-  ^^-  '^^' 

eopolglass  v.  Oliver,  2  Cromp.  &  J.    16;  «Southworth  v.  Smith,  7  Cush.  891-    Gil- 

Thome  v.  Mosher,  20  I^.  J.  (Eq.)  267.  "^g^e  v.  Holt,  4  Pick.  267;  No^  ^'J^^^^ 

,  1  oi  u     J            T     I.        r»/        lu    «r  7  Paigre,  179,  32   Am.    Dec.   680:    Hall   v. 

2 1  Richardson  v.  Jackson,  8  Mecs.  &    W.  Whittier,  10  R .  I.  680;  McPhcrson  v.  Wal- 

^^-  ker,  40  111.  871;  Comstock  t.  Lager,  78  Mo. 

1  Holmes  v.  Holmes,  12  Barb.  187,  9  N.  Y.  (App.)  890. 

K6;Thprnev.  Mo8her,20N.J.  (Eq.)    658;  s Skinner  v.  Tinker,  34  Barb.  838;  New- 

Haskell  V.  Brewer,  11  Me.  286.  comb  v.  Brackett,  16    Mass.    161;  ^ost   v. 

«Lacv  V.  Wilson.  24  Mich.  479;  Sharp  v.  Garrow,  18  Neb.  682. 
Todd,  88  N.  J.  (Bq.)  384. 
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CHAPTER  XIV. 

DISCHARGE  BY  IMPOSSIBILITY  OF  PERFORMANCE. 

Section  439.  Introductory. 

440.  One  Must  Perform  What  He  Promises. 

441.  Obligation  Imposed  by  Law  and  by  Contract  Distin- 

guished. 

442.  Impossibility  of  Performance  no  Elxcuse. 

443.  Exceptions  to  this  Rule. 

444.  Same — First  Exception. 

445.  Same — Second  Exception. 

446.  Alternative  Promises. 


§439.     Introductory, 

Impossibility  of  Performance  may  take  place  from  the 
fact  that  there  was  not  at  the  time  the  contract  was 
made  any  way  of  carrying  out  the  contract  or  from  the 
fact  that  subsequent  to  the  making  of  the  contract  cir- 
cumstances have  arisen  which  make  it  impossible  to  • 
perform  it.  These  cases  do  not  properly  belong  to  this 
chapter  and  have  already  been  touched  upon.  They  are : 
(a)  impossibility  on  the  very  face  of  the  agreement  or 
known  to  both  parties  at  the  time,  which  avoids  the  con- 
tract because  there  is  no  real  consideration,*  and  (b) 
impossibility  at  the  time  of  the  contract  not  known  to 
either  party,  which  may  avoid  the  contract  on  the 
ground  of  mistake^ 

[We  stop  to  notice  one  other  case  of  impossibility  at 
the  time,  i.  e.,  where  the  impossibility  is  known  to  one 
party  but  not  to  the  other.  Where  the  impossibility  is 
known  only  to  the  promisor,  he  is  taken  to  intend  to 

1  Ante,  Chap.  IV.  a  Ante,  Chap.  VI. 
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§  440 


IMPOSSIBILITY  OF  PERFORMANCE.       [PART  IV. 


bind  himself  absolutely.^  On  the  other  hand  where  the 
impossibility  is  known  only  to  the  promisee,  it  cannot 
be  accepted  with  the  expectation  that  it  will  be  carried 
out  and  therefore  the  promise  is  not  binding.*] 

But  what  is  to  be  dealt  with  in  this  chapter  is  impos- 
sibility arising  subsequent  to  the  formation  of  the  con- 
tract. 

§440.     Owe  Must  Perform  What  He  Promises. 

The  common  law  practically  says  to  parties  who  are 
entering  into  contracts,  "Don't  promise  what  you  can't 
perform."  A  man  is  not  obliged  to  undertake  to  do  a 
dangerous  or  a  burdensome  or  an  unreajsonable  thing, 
but  if  he  does  so  he  must  carry  out  his  agreement.*  So, 
if  he  wishes  to  protect  himself  from  the  thing  which  he 
agrees  to  do,  turning  out  to  be  difficult  or  dangerous  or 
unreasonable  to  do,  he  has  full  opportunity  to  so  pro- 
vide in  his  contract,  and  if  he  promises  unconditionally 
he  will  be  bound  unconditionally.^ 


3  A  covenant  to  pay  a  sum  of  money 
"when  I  collect  the  money  on  a  bond  on 
which  suit  is  pending,"  is  broken  if  there 
is  no  such  bond  or  suit  pending.  Bullock 
V.  Pottinger,  8  J.  J.  Marsh.  74, 19  Am.  Dec. 
164.  A  married  man  promised  to  marry  a 
woman  who  was  then  unaware  of  his  being 
iflarried.  It  was  held,  that  he  was  abso- 
lutely bound  by  his  promise.  Wild  v. 
Harris,  7  Com.  B.  999;  Mil  ward  v.  Little- 
wood,  6  Ex.  776.  *'The  promise  to  marry" 
said  tbe  court,  "implies  on  his  part  that  be 
is  then  capable  of  marrying,  and  he  has 
broken  that  promise  at  the  time  of  making 
it."Covcr  V.Davenport,  1  Heisk.  368,  2  Am. 
Rep.  706:  Kelly  v.  Riley,  106  Mass.  889,  8 
Am.  Rep.  886:  and  see  Pollock  v.  Sullivan, 
58  Vt.  507.  88  Am.  Rep.  702.  So  where  by 
a  charter-party  the  freighter  undertook  to 
load  **With  the  usual  dispatch  of  the  port," 
which  he  knew  he  was  then  incapable  of 
doing  by  reason  of  his  previous  engage- 
ments with  other  ves&els  that  had  prece- 
dence by  the  rules  of  the  port,  it  was  held 
that  he  was  absolutely  bound  by  his  con- 
tract to  load  and  responsible  for  the  delay. 
Ashcroft  V.  Colliery  Co.,  L.  R.  9  Q.  B. 
540.  Where  a  8ut>sequent  impossibility  of 
performance  might  have  been  foreseen  by 
the  promisor  and  he  chooses  to  bind  him- 
self absolutely  he  cannot  plead  it   as   a  de- 
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fense.  Jennings  v.  Lyon,  39  Wis.  558,  90 
Am.  Rep.  57. 

« Leake  Contr.  692. 

1  *'  A  person  may  undertake  by  a^rreement 
to  do  any  particular  act,  and  if  it  is  not 
reasonable,  it  is  his  own  fault  for  entering 
into  such  a  contract."  Vyse  v.  Wakefield, 
6  M.  &  W.  466.  Where  to  an  action  for 
breach  of  promise  to  marry,  the  defendant 
pleaded  that  after  making  the  promise  he 
became  afflicted  with  a  disease  which  ren- 
dered him  incapable  of  marriage  without 
danger  of  his  life,  this  w^as  held  no  de- 
fense. Hall  V.  Wright,  El  B.  &  E.  786. 
Contra  see  Trammell  v.Vaughan,  \i&  Mo. 
214. 
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OH.  XIV.]         IMPOSSIBILITY  OF  PEBFORMANCE.  §  441 

A  person  who  sells  goods  agreeing  to  deliver  them  at 
a  certain  time,  cannot  plead  that  contrary  to  his  expec- 
tations he  could  not  get  the  goods  when  or  at  the  price 
he  intended^  nor  that  on  account  of  disturbances  in  the 
country  it  would  be  dangerous  to  try  to  deliver  them.* 
So,  one  who  agrees  to  do  certain  work  cannot  set  up 
that  on  account  of  matters  connected  with  it  which  he 
did  not  expect,  it  has  become  difllcult  or  will  be  im- 
possible to  carry  it  on.*^  So,  where  a  school  teacher  was 
engaged  for  a  certain  term  and  the  directors  before  the 
end  of  the  term  closed  the  school  on  account  of  small- 
pox in  the  neighborhood,  it  was  held  that  the  fact  that 
it  was  eminently  dangerous  to  continue  the  school  was 
no  answer  to  the  teacher's  suit  for  the  remainder  of  his 
salary.^  And  where  the  plaintiff  entered  into  an 
agreement  to  furnish  a  certain  number  of  horses  to  the 
government,  and  before  the  time  the  horses  were  deliv- 
erable, the  bureau  of  cavalry,  as  it  had  a  right  to  do, 
adopted  new  regulations  in  regard  to  the  inspection  and 
acceptance  of  horses  which  the  plaintiff  claimed  made 
it  impossible  for  him  to  obtain  horses  and  he  abandoned 
his  contract,  this  was  held  no  justification.'^ 

§441.    O.hligation  Impospd  hy  Lwtjo  and  by  Contract 
Distinguished. 

An  obligation  imposed  by  law  is  always  reasonable, 
and  when  the  law  creates  a  duty  or  charge  and  the  party 
is  disabled  from  performing  it  without  any  fault  in 
him,  the  law  will  excuse  him.    Thus  in  the  case  of  waste 

s Phillips  V.  Taylor,  49   N.   Y.    Sup.  Ct.  (N.  H.);  Anderson  v.  May,   50    Minn.   280; 

818;  Gilpins  v.  Consequa,  Pet.  C.  C.  85,   3  Cowley  v.  Davidson,  18  Minn.  OtB;  McQuid- 

Wash.  184;  Youqua  V.  Nixon,    Pet.  C.    C.  dy  v.Brannock,  70  Mo.  (App.)548;  Cochran 

881.  V.  R.  Co.,  181  Mo.  607;  Nickel  r.  Fitch,    46 

♦  Elsey  V.  Stamps,  10  Lea,  709.  Cent.  L.  J.  28  (Mich.). 

s  Devlin  v.  New  York.  4  Duer.  887;  She-       ^  *  ^*^«Yt^;.?*^6?°^  9^^1,'HP''*'  ^^^'^  ^• 
man  v.  Mayor,  1  N.  Y.  816;  Janes  v.  Scott,        ^*y»  ^7  N.  W.  Rep.  1059  (Ind.). 
supra.    Leavitt  v.  Dover,  82  Atl.  Rep.  156  Tin  re  Smoot,  15  Wall.  36. 
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§  441  IMPOSSIBILITY  OF  PERFOBMANCE. 

(which  is  a  damage  to  land  or  tenements  while  in  the 
possession  of  a  tenant  for  life  or  years  for  which  he  is 
held  liable  to  the  reversioner  independent  of  any  con- 
tract) if  a  house  or  buildings  or  trees  be  destroyed  by 
the  act  of  God  as  by  storms  or  tempest  or  by  rioters  or 
public  enemies,  the  tenant  is  excused.*  So  in  the  case 
of  a  common  carrier  whom  the  law  charges  as  an  in- 
surer of  the  property  he  undertakes  to  carry,  he  is  ex- 
cused for  losses  arising  from  the  act  of  God  or  the  public 
enemy.2  The  reason  here  is  that  the  extraordinary  re- 
sponsibility is  imposed  on  him  without  his  consent* 

But  if  a  man  expressly  agrees  to  pay  rent  for  premises 
for  a  certain  term,  and  before  that  time,  they  are  de- 
stroyed by  the  act  of  God  or  other  causes  beyond  his  con- 
trol he  is  not  discharged.*  So,  "if  the  lessee  covenant 
to  repair  a  house,  though  it  be  burnt  by  lightning,  or 
thrown  down  by  enemies,  yet  he  ought  to  repair  it'^ 
So,  where  A  leased  a  spring  for  a  term  agreeing  to  pay 
rent  for  that  term  in  order  to  obtain  pure  water,  he  was 
held  not  discharged  from  paying  rent  because  the  water 
subsequently  became  polluted  and  useless  to  him.®  If 
a  common  carrier,  instead  of  undertaking  the  service 
under  his  common  law  liability,  should  specially  agree 
to  carry  safely,  he  would  be  bound  for  a  loss  which 
might  happen  from  a  cause  which  without  any  contract 
would  have  excused  him.*^  The  reason  here  is  that  if  he 
did  not  wish  to  be  liable  for  these  things  he  might  have 

1  White  V.  Wagner,  4  H.  &.  J.  873,  7  Am.  Dec.  568;  Abby  ▼.  Billups,  86  Mias.  618,   72 

Dec.  674.  Am.  Dec.  148;  Hoy  v.  Holt,  91  Pa.  St.  88; 

2Law8on   Bail.,  Chap.  XI.  36  Am.  Rep.  659;  Scott  v.  Scott,   18  Grati. 

sDavisv.  Smith,  15Mo.  469.  ^^'              „,              .    ^      «.  w     ,.       . 

4Hanetl  v.Wylie,  8  Johns.  44,  8  Am.  Dec.  ogo  J°°"  ""'  Waterworlcs  Co.,  66  Mo.  (App.) 
467-  Linn  v.  Ross,  10  Ohio  412,  88  Am.  Dec. 

95;  Laugher  v.  Glenn,  87  Minn.  4;  Davis  v.  ^Gaither  v.  Barnet,  2  Brev.  488.     Where 

Smith,  supra:   Burnet   v.   Fuchs,   28   Mo.  a  common  carrier   contracted   to   deliver 

(App.)  279;  O'Neil  V.    Flannagan,  64    Mo.  certain  packages  in  good  order  and   con- 

(App.)  88.    This  rule,  it  must  be  noted,  has  dition  ^'unavoidable  accidents  only  except- 

been  modified  or  abolished   by   statute   in  ed,"  he  was  held  liable  for  a  loss    by   tne 

some  Sutes.    1  Stim.  Am.  St.  L.  2062.  public  enemy.     Fish  v.  Chapman,  2  Ga. 

»Ro»s  V.  Overton,  8  Call.   809,   2  Am.  »*9. 
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CH.  XIV.]        IMPOSSIBILITY  OF  PERFORMANCE.  §  442 

provided  against  them  in  his  contract  The  law  never 
creates  or  imposes  upon  any  one  a  duty  to  perform  what 
God  forbids,  or  what  He  renders  impossible  of  perform- 
ance, but  it  allows  people  to  enter  into  contracts  as  they 
please,  provided  they  do  not  violate  the  law.* 

§442.    Impossibility  of  Perform(mce  No  Excuse. 

Therefore  if  the  promisor  makes  the  performance  of 
his  promise  conditional  upon  its  continued  possibility, 
the  promisee  takes  the  risk,  and,  in  the  event  of  per- 
formance becoming  impossible,  the  promisee  must  bear 
the  loss.  But  if  the  promisor  makes  his  promise  un- 
conditionally, he  takes  the  risk  of  being  held  liable,  even 
though  performance  should  become  impossible  by  cir- 
cumstances beyond  his  control.* 

In  School  District  v.  DaiwhyJ^  defendant  agreed  to 
build  and  complete  a  schoolhouse  for  plaintiff.  When 
nearly  completed,  the  building  was  struck  by  lightning 
and  destroyed.  The  court  held  that  the  destruction  of 
'  the  building  did  not  excuse  defendant's  non-perform- 
ance of  the  contract.®  So,  where  one  had  agreed  to 
transport  goods  from  New  York  to  Independence,  Mis- 
souri, within  twenty-six  days,  and  failed  to  accomplish 
it  in  that  time,  it  was  held  that  the  fact  that  a  public 
canal  on  which  the  goods  were  intended  to  be  trans- 

BSchool  Dist.  ▼.  Dauchy,  86    Conn.    630,  Bennett,  27  N.  T.  (L.)  613. 72  Am.  Dec.  873- 

68  Am.  Dec.  871.  Booth   v.    Rolling    Mill  Co.,  60  N.  Y.  487; 

iThc  Harriman,  9  Wall.    172;  Jones   ▼.  '?^°«''i»»"8rton  v.  Ins.    Co.,  41    Conn.  401, 19 

U.S.,  96  U.S.   29;    Dermott   v.    Jones,   2  6™J?'^'*?^=  T?™P^i?®7-   Dudley,  26  N. 

Wall.  l;Bunnbyv.  Smith,  8  Ala.    (N.    S.)  Y.  272,  82  Am.  Dec.  849;  Stees  v.  Leonard, 

128;  Stephens  v.  Vaughan,  4  J.   J.    Marsh.  20  Minn.  494;  Bovle  v.  Agawam  Canal  Co., 

206,  30  Am.  Dec.  216;  Singleton  v.  Carroll.  g  Pick.    881,  88  Am.    Dec.  749;    Oakley  v. 

6  J.  J.  Marsh.  627,    22  Am.  Dec.  96;    Wells  Morton,  11  NY.  25,  62  Am.  Dec.  49  •  Har- 

V.  Calnan,  107  Mass.  617.  9  Am.    Rep.  66;  "son  v.  Mo.  Pac.  R.  Co.,  74  Mo.  371;  Beatie 

Dist.  Township  V.  Smith,  89  Iowa   ll,    18  v.  Coal  Co.,  56  Mo.  (App.)^l;   Knappman 

Am.  Rep.   89;  Bacon  7.  Cobb,   46    III.    68;  ▼•  Water  Co.,  46  Atl.  Rep.  692  (N.  J.);  :rone3 

Schwartz  ▼.  Saunders,  46  111.  22;   Cassidy  v.  St.  Johns  College,  L.  R.  C.  Q.  B.  115. 
V.  Clark,  7  Ark.  181:  Graves  v.  Bcrdau,  &  225  Conn.  680,  68  Am.  Dec.  871. 

Ki^^v®^+,?n^V-4?*£?w"*Pr^^'i^  v^^^^^  3And  sce  to  the  same   effect   Adams   v. 

Ri?iSiH;JlPSS;.fqiT?^    iwk^;k.Y*°       Nlchols,  19  Pick.  275,   81    Am.    Dec.    187; 
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ported  a  part  of  the  distance  was  rendered  impassable 
by  an  unusual  freshet,  and  that  this  occasioned  the  de- 
tention, was  not  a  legal  excuse  therefor.*  So,  where  a 
railroad  company  agreed  unconditionally  to  make  a 
connection  for  the  promisee  with  another  railroad  com- 
pany, non-performance  was  held  not  excused  by  the  re- 
fusal of  the  latter  company  to  permit  the  connection  to 
be  made.*^  So,  a  water  company  which  agrees  to  supply 
to  a  consumer  water  with  pressure  sufficient  for  fire 
purposes  is  liable  for  damages  sustained  by  the  con- 
sumer from  fire  in  consequence  of  a  failure  in  the  water 
pressure,  though  the  failure  is  due  to  a  break  in  its 
pipes  without  the  company^s  fault* 

§443.     Exceptions  to  the  Rule, 

To  the  rule,  however,  there  are  two  exceptions.  First, 
where  the  performance  is  rendered  impossible  by  the  act 
of  the  law.  Second,  where  from  the  nature  of  the  con- 
tract it  is  evident  that  the  parties  contracted  on  the 
basis  of  the  continued  existence  of  the  person  or  thing 
to  which  it  relates.  It  would  perhaps  be  more  logical 
to  say  that  these  two  cases  are  not  so  much  exceptions 
to  the  rule  stated  in  the  last  sections,  as  cases  where 
the  intention  of  the  parties  is  presumed  or  inferred, 
though  not  expressed,  from  their  peculiar  situation  or 
from  the  subjectmatter  itself.* 

«Harmony  v.  Binf^ham,  12  N.  Y.  09;  and  iln  School  Dist.  v.Daucby,  25  Conn.  680, 

to  the  same  effect  Eugster  v.  West,  36  La.  08  Am.  Dec.  871,  the  court  said;     '*We  be- 

Ann.  119, 48  Am.  Rep.  282;  Tobias  v.  Liss-  lieve  the  law  is  well  settled  that  if  a   (>er- 

berger,  106  N.  Y.  401, 60  Am.  Rep.  609.  son  promises  absolutely,  without  exception 

•  RaUroadCo.v.Reichert.  68  Md.  281.  or aualification, thata  ceruin  thing  shall 
This  is  very  like  an  English  case  where  it  *>«  <>on«  by  a  p iven  time,  or  Oiat  a  certain 
was  held  thit  where  A  contracu  to  take  cvaitshafi  take  place,  and  that  the  thing 
B  into  a  firm  of  which  he  is  a  member,  it  ^9j^  <><>««  <>»"  *h«  f^ent  is  neither  impos- 
is  no  excuse  for  his  failure  to  do  as  he  sible  nor  unlawful  at  the  Ume  of  the  prom- 
agreed  that  he  cannot  obtain  the  consent  »»«•»>« »» t>ound  by  his  promise,  unless  the 
of  the  other  partners.  McNeil  v.  Reed,  9  performance  before  that  time  becomes  un- 
Bins  68  lawful.    Any  seeming  departure  from  this 

.*'     *             «             »j'jji           t«r  .  principle  of  law  (and  there  are  some    in- 

eKnappman  Co.  v.    Middlesex    Water  ,unces  that  at  first  view  appear  to  be  of 

Co.,  46  Atl.  Rep.  892  (N.  J.).  that charaaer)  will  be  found,  we  think,  to 
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§444.     Same — First  Exception. 

Where  the  performance  becomes  impossible  by  law, 
either  by  reason  of  (a)  a  change  in  the  law  or  (b)  some 
action  by  or  under  the  authority  of  the  government,  the 
promisor  is  discharged.^ 

(a)  Thus,  where  one  leased  a  piece  of  land  and  cove- 
nanted that  only  ornamental  buildings  should  be  erected 
on  an  adjacent  tract  retained  by  him,  and  the  tract  re- 
tained was  subsequently  taken  and  used  for  a  station 
by  a  railroad  company  under  powers  given  to  it  by  the 
legislature,  it  was  held  that  the  lessor  was  discharged 
from  his  covenant^ 

So,  a  covenant  in  the  lease  of  a  wooden  building  to  re- 
build the  same  in  case  of  fire,  was  decided  to  be  released 
by  the  subsequent  passage  of  a  municipal  ordinance  pro- 
hibiting the  erection  of  wooden  buildings  in  that  local- 
ity.» 

(b)  A  contract  by  a  corporation  with  an  individual 
to  employ  him  for  a  stipulated  time  is  dissolved  by  a  dis- 
solution of  the  corporation  by  judicial  proceedings, 
taken  by  the  State.*  So,  where  A  agreed  to  pay  B  a 
certain  price  per  bushel  for  hauling  all  coal  sold  by  A 
to  C,  and  C's  business  passed  into  the  hands  of  a  re- 
ceiver, who  purchased  coal  of  A,  under  order  of  court, 

grow  out  of  the  mode  of  construing  the  iWade  v.  Mason,  12  Gray,  836,  74  Am. 

contract  or  affixing  a  condition,  raisea   by  Dec.  597;  Livins^ton  v.  Tompkins,4  Johns, 

implication  from  tne  nature  of  the  subject  Ch.  416,  8  Am.  Dec.  698;  Jones  y.   Judd,   4 

or  from  the  situation  of  the  parties,  rather  N.  Y.  411;  Baker  v.  Johnson,  42  N.  V.  126; 

than  from  a  denial  of  the  principle  itself;  Buffalo,  etc.,  R.  Co.  v.  R.  R.  Co.,   Ill    N. 

such,  for  instance,  as  a  promise  to  marry,  Y.  182;  Semmes  ▼.  Ins.  Co.,  18  Wall.   158; 

where  it  must  be  presumed  that  the  parties  Osbom  v.  Nicholson,  18  Wall.  654.    Note, 

agree  to  intermarrv  if  they  shall  be  alive;  that  **law'*  means  the  law  of  one's  own 

or  a  promise  to  deliver  a  certain  horse  at  a  country  and  not  the  acts  or  laws  of  a  foreign 

future  time,  and  before  the  day  arrives  the  countrv.  Leake  Contr.  713;  Barker  v.Hoog- 

horse  dies,  in  which  case  the  parties  are  son,  3  M.  &  S.  267. 

held  to  have  contracted  in  view  of   that  2Baileyv.  De  Crespigny,    L.  R.  4  Q.  B. 

contingency.    In  these  and  like  cases  the  igo                               «-  o   ^                   • 

court  will  hold  that  the  parties  did  not  nr^^rA^^  mjii^  uoms^h  wm 

understand  that  the  thing  was  to  be  done,  'Cordes  v.  Miller,  89  Mich.  681. 

unless  the  life  of  the  persons,  or  of  the  *  People  v.  Globe  Ins.  Co.,  91  N.  Y.    174. 
horse,  was  continued,  so  that  there  would 
bean  object  and  an  interest  in  the  exe- 
cution of  the  contract.'* 
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and  employed  A  to  haul  it,  it  was  held  that  B  could  not 
maintain  an  action  against  A  for  breach  of  contract*^ 

In  Hughes  v.  Wamsutta  MUU,^  in  an  action  for  wages 
the  master  set  up  a  contract  by  the  servant  to  give  two 
weeks'  notice  of  leaving  the  service,  which  had  not  been 
given  because  the  servant  had  been  arrested  on  a  charge 
of  adultery  and  imprisoned.  It  was  held  that  this  was 
a  valid  excuse."^ 

§445.     Same — Second  Exception. 

Where,  from  the  nature  of  the  contract,  it  is  evident 
that  the  parties  contracted  on  the  basis  of  the  continued 
capacity  or  existence  of  the  (a)  person  or  (b)  thing  to 
which  it  relates,  the  subsequent  incapacity  or  perishing 
of  the  person  or  thing  will  excuse  the  performance. 

(a)  Contracts  to  perform  personal  acts  are  consid- 
ered as  made  on  the  implied  condition  that  the  party 
shall  be  alive  or  shall  be  capable  of  performing  the  con- 
tract.^ 

In  Robinson  v.  Davidson^  an  action  was  brought  for 
damage  sustained  by  a  breach  of  contract  on  the  part  of 


s  Atkinson  v.  Schoonmakcr.  12  Mo.  App.  no  better  result  in  the  later  case  of    K.    v. 

425;  Malcolmson  v.  Wappoo  Mills,   88  Fed.  Raschen,  32.L.T.  (N.  S.)  88.  where   it  was 

Rep.  680.  held  that  illness  was  a  valid  excuse  for  not 

611  Allen  201.  rendering' personal  services  under   a   con- 

'       *,,,-.     ^  .       ..  tract,  and  it  made  no   difference   that   the 

7lt  was  argued  for  the  defendant  in    this  inncss  was  caused  by  a  venereal  disease 

case  that  as  the  arrest  was  the  result  of.  contracted     through   the   servant's    own 

the  voluntary  act  of  theplaintin   in   com-  f^ult 

mitting  the  crime  for  which  he  was  arrest-  ,,,',..       n         »«  »#     *«i   c     i^- 

ed,  it  should  therefore  not  be  allowed  to  be  „  *  ^"'?*li  ""i,^^^^  Ut.^l ;  Spaldrng  v. 

taken  advanUge  of  by  him.    But  the  court  Ro**'  ^}  N.  Y.  40.  87  Am,  Rep.  7;  Yerrfng- 

very  properly  distinguished    between   the  jpn  v.  Greene,  7  R.  I.  6W,  84  Am.  Dec.  578; 

proximate  cause  of  his  not  giving  the   no-  Sj^^lVcV**""^/-**   ^^la^  ??*uP  i^™* 

tice  which  was  his  arrest  by  the  bfficcrs  of  P^c.  747;  Siler  v  Gray  86  N.  C.  666;    Mar- 

the  law  and  the  remote  cause   which   was  "'J/i  V"f"V  "^w    «V- ^iJ*"^*"°?.^-  ^^" 

his  commission  of  a  crime,  saying:      ♦*The  J^"*  «  J-^-  T^^^'-S^'t'  v    ,^*  «    ,       ^' 

same  argument  might  be  used  in   case   of  if  <>?  ^- P^^??^' V^*?;  ^-ri^^   ?"^*'   ^• 

inability  to  continue  in  service,  occasioned  McComber,  17  R.  I.  674.    Tlie  other  party 

by  sickiiess,  or  some    bodily   injury.      It  has  also  a  right  to  rcscmd-the  aprrecment 

might  be  shown  in  such  a  a4e  that   some  '«  "ot  simply  voidabe  at  the  option  of  the 

voluntary  act  of  imprudence   or   careless-  pa»}y  ^'»*|?'*^°- „«  ,„  ^fio^^"'*"*  ^'^    '-*°" 

nessled   direcUy   to   the  physical   conse-  fold  v.  Salkey,  89  111.  412. 

quences  which  disabled  a  party  from   con-  2L.  R.  6  Ex.  269;  and  see   Spalding  v. 

tmuing  his  services   under  a   contract."  Rosa,  71  N.  Y.  40,  27  Am.  Rep.  40;  a  similar 

The  same  argument  was  in  fact  used  with  case. 
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an  eminent  pianoforte  player,  who,  having  promised  to 
perform  at  a  concert,  was  prevented  from  doing  so  by 
dangerous  illness.  This  was  held  a  good  excuse,  the 
court  saying : 

"This  is  a  contract  to  perform  a  serylee,  which  no  deputy  conld 
perform,  and  which,  in  case  of  death,  could  not  be  performed  by 
the  executors  of  the  deceased;  and  I  am  of  opinion  that,  by  virtue 
of  the  terms  of  the  original  bargain,  incapacity  of  body  or  mind 
In  the  performer,  without  default  on  his  or  her  part,  is  an  excuse 
fpr  non-performance.  Of  course  the  parties  might  expressly  con- 
tract that  incapacity  should  not  excuse,  and  thus  preclude  the  con- 
dition of  health  from  being  annexed  to  their  agreement.  Here  they 
have  not  done  so;  and  as  they  have  been  silent  on  that  point,  the 
contract  must,  in  my  judgment,  be  taken  to  have  been  conditional 
and  not  absolute."* 

Promises  to  marry,  or  promises  to  serve  for  a  certain 
time,  are  never  in  practice  qualified  by  an  express  ex- 
ception of  the  death  of  the  party,  and  therefore,  in  such 
cases  the  contract  is  in  terms  broken  if  the  promisor  die 
before  fulfillment.  Yet,  it  was  very  early  determined 
that  if  the  performance  is  personal,  the  executors  are 
not  liable.*  But  in  these  cases  the  only  ground  on 
which  the  parties  or  their  executors  can  be  excused 
from  the  consequence  of  the  breach  of  the  contract  is 
that,  from  the  nature  of  the  contract,  there  is  an  implied 
condition  of  the  continued  existence  of  the  life  of  the 
contractor.  It  matters  not  whether  the  disability  be 
temporary  or  permanent,  the  question  is  simply  whether 
it  is  such  as  to  prevent  the  fulfilment  of  the  particular 
contract.*^     And  a  promise  to  marry  is  conditional  upon 

3A  contract  by  an  author  to  write  a  book  promises  to  marry,    see  ante,  Chap.  IX. 

or  by  a  painter  to  paint  a  picture  within  a  As  to  contracts  of  service  it  is  well  settled 

reasonable  time  would  be  deemed  subject  that  where  complete  performance  is  pre- 

to  the  condition  that  if  the  author  became  vented  by  sickness  or  death,  the  contract 

insane  or  the  painter  paralytic  and  so  in-  is  not  broken.    Clark  v.  Gilbert,  26  N.  Y. 

capable  of  performing  the  contract  by  the  197.  84  Am.  Dec.  189;   Fuller  v.  Brown,  11 

act    of   God,    he   would    not     be   liable  Mete.  440. 

personally  in  damages  any  more  than   his  s  Pollock  Conir.  876.     The  party  should 

executors  would  be  if  he  had  been  pre-  gi^e  reasonable  noticc-where^e  is  able  to  . 

vented  by  death.    PoUcyk  C.  B.  in    ftall,  %  go-to  the  other  party  of  the  disabling 

V.  Wnght,  E.  B.  &  E.  798.  accident.    Pollock  ^ontr.  876. 


♦Stewart  v.  Stone,  127  N.  Y.  600.    As  to 
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the  continued  physical  and  mental  health  of  the  parties.* 
But  no  contract  which  can  be  performed  by  an  agent 
is  discharged  by  a  cause  of  this  kind ;  the  rule  is  re- 
stricted to  personal  contracts  of  the  character  just 
shown.^ 

(b)  Where  the  contract  relates  to  the  use  or  posses^ 
sion  or  any  dealing  with  specific  things  in  which  the 
performance  necessarily  depends  on  the  existence  of  the 
particular  thing,  the  condition  is  implied  by  the  law 
that  the  impossibility  arising  from  the  perishing  or  de- 
struction of  the  thing,  without  default  in  the  party,  shall 
excuse  the  performance,  because,  from  the  nature  of  the 
contract,  it  is  apparent  that  the  parties  contracted  on 
the  basis  of  the  continued  existence  of  the  subject  of 
the  contract* 

The  leading  case  upon  this  subject  is  Taylor  v.  Cald- 
well.^ There  the  defendant  agreed  to  let  the  plaintiff 
have  the  use  of  a  music  hall  for  the  purpose  of  giving 
concerts  upon  certain  days;  before  the  days  of  perform- 
ance arrived  the  music  hall  was  destroyed  by  fire,  and 
the  plaintiff  sued  the  defendant  for  losses  arising  from 
the  consequent  breach  of  contract  The  court  held  that^ 
in  the  absence  of  any  express  stipulation  on  the  matter^ 
the  parties  must  be  taken  "to  have  contemplated  the 
continuing  existence''  of  the  music  hall  "as  the  founda- 
tion of  what  was  to  be  done;"  and  that  therefore: 

"In  the  absence  of  any  express  or  implied  stipulation  that  the 
thing  shall  exist,  the  contract  is  not  to  be  construed  as  a  positiye 

« Allen  V.  Baker,  86  N.  C.  91,  41  Am.   Rep.  v.  Minch,  70  Me.  288;  Brumby  v.  Smith,  8 

444;  Shackelford  ▼.  Hamilton,    19  S.   w.  Ala.  128;  Thompson  v.  Gould,  SO  Pick.  184. 

Rep.  5  (Ky.);  Trammell  v.  Vaugban,  158  In  Livingstone  ▼.  Graves,  32  Mo.  479,  the 

Mo.  214.  defendant,  who  bad  agreed  to  keep  a  cer- 

'Pollock  Contr.  878,  ?\«  t)ridge  in  repair  for  three  vears,  was 

•rk^-.^«  w«-««  AT^    V    Ao    '7   A-.  held  not  bound  to  rebuild  it,  after  It  had 

Di?d^R%''«V?  r  Si^hLur    1*  ?;  J    «;•  ^"  destroyed  by  fire.    This  is  perhaps  an 

Rep.  416;  Lord  ▼•  Whec^cr.}  Gray.  282;  extreme  case,  though  it  may  be  said  that 

y^«  l»  ^V^*!?ld%^A*"-  nli.  ^!S^^  ^'  *he  intention  was  ttat  therJ  should    be  a 

ill'^p'  I  ^ri'  l?Orl^'5i«P'?£;T.Vn^Z'  ^^fi^  *"  existence  to  repair,  and  that  -re- 

499;  Walker  v.  Tucker,  70  111.  627;  Gould  "°'     .  -  o«- 
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contract,  but  as  subject  to  an  Implied  condition  that  the  parties 
shall  be  excused  In  case,  before  breach,  performance  becomes  Im- 
possible from  the  perishing  of  the  thing  without  default  of  the 
contractor." 

This  exception  and  the  general  rule  stated  in  the 
former  section  are  very  well  illustrated  by  two  cases 
with  nearly  the  same  facts.  In  the  first  a  person  con- 
tracted to  deliver  a  certain  quantity  of  a  crop  of  pota- 
toes to  be  raised  on  a  particular  piece  of  land^  and  the 
'  entire  crop  was  destroyed  by  blight^^  In  the  second  a 
person  contracted  to  raise,  sell,  and  deliver  a  specified 
quantity  of  beans  of  various  kinds,  no  particular  land 
on  which  they  were  to  be  raised  being  specified.^^  In 
the  first  case  it  was  held  that  the  party  was  excused 
fiom  performing,  the  court  saying: 

"Had  the  contract  been  simply  for  so  many  tons  of  potatoes  of 
a  particular  quality,  then,  although  each  party  might  have  had  In 
his  mind  when  he  made  the  contract  this  particular  crop  of  po- 
tatoes, if  they  had  all  perished,  the  defendant  would  still  have  been 
bound  to  deliver  the  quantity  contracted  for;  for  it  would  not  have 
been  within  the  rule  of  a  contract  as  to  a  specific  thing.  But  the 
contract  was  for  200  tons  of  a  particular  crop  in  particular  fields, 
and  therefore  there  was  an  implied  term  in  the  contract  that  each 
party  should'  be  free  if  the  crop  perished." 

In  the  second  case  the  court  held  that  the  fact  that 
unexpected  early  frost  so  far  destroyed  the  party's 
crops  that  he  could  not  complete  his  contract  wa^  no 
excuse. 

§446.    Alternative  Promises. 

If  a  person  contract  to  do  at  his  option  one  of  two 
things,  and  at  the  time  of  making  the  contract  one  of 
them  is  possible  and  the  other  impossible,   he  must 

loHowellv.  Coupland,  L.  R.  9  Q.  B.  n  Anderson  v.  May.  50  Minn.  880,  63  N. 

492.  W.  Rep.  580. 
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perform  that  which  is  possible.^  So,  if  both  are  possi- 
ble when  the  contract  is  made  but  one  of  the  modes  sub- 
sequently becomes  impossible,  he  is  bound  to  perform 
it  in  the  other  modea*  Thus,  a  creditor  who,  in  his  re- 
ceipt for  a  safe  taken  by  him  as  collateral  security, 
promised  on  payment  of  the  debt  to  deliver  the  safe 
to  the  debtor,  or  its  equivalent  in  money,  was  held  liable 
for  the  value  thereof  where,  without  fault  on  his  part, 
it  was  destroyed  by  fire-  while  in  his  possession.'  And 
in  no  case  is  non-performance  of  a  contract  excused  by 
the  act  of  God,  where  it  may  be  substantially  carried 
into  effect,  although  the  act  of  God  makes  a  literal  and 
precise  performance  of  it  impossible.* 


1  Leake  Contr.  716;  Board  of  Educalion  Smith  v.  Durell,  16  N.  H.  844,  41  Am.  Dec. 

V.  Townsend,  63  Ohio   St.    614,  69  N.  E.  782. 

R«P-  288.                                                       >  3  Drake  v.  White,  117  Mass.  10. 

2Barlworth  V.  Young,  4  Drew.  7;  Sute  4WiUiams  v.  Vanderbilt,  38   N.    Y.   «17. 

V.  Worthington,  7  Ohio  171;  Jacquinet  v.  34  Am.  Dec.  888;  Board  of  Education  v. 

l?aTrdo,^l  ^ml^h?°98lfal.Trn^tS.^  Townsend,  supra. 
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CHAPTER  XV. 

DISCHARGE  BY  OPERATION  OF  LAW. 
Section  447.    Introductory. 

(A)      MBBOER. 

448.  Merger  Described. 

449.  Requisites  to  Merger. 

(B)      ALTERATION  OP  WRITTEN  INSTRUMENTS. 

450.  Alteration  Avoids  Instrument 

451.  Presumption  as  to  Alterations. 

452.  Law  and  Fact 

453.  Recovery  upon  Original  Consideration. 

454.  Right  to  Fill  Blanks  in  Instruments. 

(O)      LOSS  OF  WRITTEN  INSTRUMENTS. 

455.  CSffect  of  Loss  of  Written  Instrument. 

(d)    bankruptcy. 

456.  Bankrupt  Law  Discharges  Obligations. 

(E)      DEATH. 

457.  Discharge  of  Contract  by  Death. 

§447.     Introductory. 

Discharge  of  a  contract  by  Operation  of  Law,  wholly 
without  reference  to  any  such  intention  of  the  parties, 
may  occur  in  five  ways:  (a)  by  merger,  (b)  by  altera- 
tion of  a  written  instrument,  (c)  by  loss  of  a  written 
instrument,  (d)  by  bankruptcy,  (e)  by  death. 

(a) 

MERGER. 

§448.     Merger  Described. 

Merger  is  an  operation  of  law  which  extinguishes  a 
right  by  reason  of  its  coinciding  with  another  right  of 
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greater  legal  worth  in  the  same  person.^  Thus,  where 
a  judgment  is  recovered  upon  either  a  simple  contract 
or  a  contract  under  seal,  the  remedy  upon  them  is 
merged  in  the  judgment^  So,  where  two  parties  to  a 
simple  contract  embody  its  contents  in  a  deed  which 
they  both  execute,  the  simple  contract  is  thereby  dis- 
charged, being  merged  in  the  specialty.* 

The  doctrine  of  merger  applies  by  mere  operation  of 
law,  independently  of  any  intention  of  the  parties,  and 
without  any  express  or  implied  agreement  between  them 
that  the  inferior  remedy  should  be  extinguished.*  But 
where  the  face  of  the  security  or  other  evidence  shows 
that  the  higher  security  was  taken  only  as  a  further  or 
collateral  security,  there  is  no  merger  or  extinguish- 
ment*^ 


§449.     Requisites  to  Merger. 

The  requisites  to  a  merger  are: 
(a)  The  two  securities  must  be  different  in   their 
legal  operation,^  the  one  of  a  higher  efficacy  than  the 


1  Rap.  &  L.  Law  Diet;  Groverman  v. 
Diffendcrfer,  11  Gill.  A  J.  16;  Baker  v. 
Baker,  28  N.  T.  L.  13,  75  Am.  Dec.  243; 
Wann  v.  McNuIty,  2  Gilm.  865;  43  Am.Dcc. 
58. 

2  Wayman  v.Cochrane,  85  111.  163;  Run- 
namaker  v.  Cordrey,  64  III.  8o3.  But  not  a 
foreign  judgment.  Eastern  Tp.  Bank  v. 
Beebe,  63  Vt.  177,  88  Am.  Rep.  665;  Nat. 
Bank  v.  Peabody,  66  Vt.  493,  46  Am.  Rep. 
682. 

3  McDonald  v.  Ingraham,  80  Mass.  889, 
64  Am.  Dec.  166;  Bank  v.  Tesson,  1  Mo. 
617;  Settle  v.  Davidson,  7  Mo.  604; 
Shaw  V.  Benton,  6  Mo.  478:  Curson  v. 
Monteiro,  2  Johns.  308;  McNaufhton  v. 
Partridge,  11  Ohio,  223,  88  Am.  Dec.  731; 
Meyers  v.  Hewitt,  16  Ohio,  463:  Clifton  v. 

iacksoD  Iron  Co,  74  Mich.  188, 16  Am.  St. 
Lep.  621  note.  Taking  a  note  does  not  ex- 
tinguish alien.The  Charlotte  y. Hammond, 
9  Mo.  68,  48  Am.  Dec.  636.  In  Illinois  a 
party,  being  liable  uoon  a  replevin  bond. 

Promised  in  writing  to  pay  the  amount  ot 
is  liability  by  the  next  term  of  court,   if 
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no  suit  was  brought  on  the  bond,  but  the 
bond  was  not  released.  It  was  held,  that 
no  action  would  lie  upon  the  subsequent 
promise,  as  it  could  not  merge  or  destroy 
the  higher  security.  Leland    v.  Barry,    6(9 

*  Price  V.  Moulton,  10  C.B.  661. 

5  Van  Vliet  v.  Jones,  20  N.  J.  (L.)  840,  43 
Am.  Dec.  638:  Gardiner  v.  Bust,  2  Rich. 
601;  Yates  V.  Donaldson,  6  Md.  389,  61  Am. 
Dec.  288;  Banorgee  v.Hovey,  6  Mass.  11,  4 
Am.  Dec.  17;  Graves  v.  Allen,  66  Tex.  589. 

»  Though  we  have  seen  that  all  negotia- 
tions and  agreements  which  precede  the 
execution  ota  written  contract  are  not  ad- 
missible to  explain  or  contradict  it,  as  they 
are  considered  as  merged  in  the  writing 
(ante,  §379.  And  see  Martin  v.  Hamlin,  18- 
Mich.  864,  100  Am.  Dec.  181:  Coleman  v. 
Hart,  25  Ind.  266:  Furguson  v.  Weather- 
ford,  4  J.  J.  Marsh.  195;  Oiler  v.  Gard,  83 
Ind.  110),  yet  this  is  a  rule  of  evidence 
merely  and  not  "merger*'  as  that  word  is 
used  here,  for  the  contract  in  writing  is  of 
no  higher  nature  than  the  oral  one. 
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§450 


other.^  A  second  security  taken  in  addition  to  one  sim- 
ilar in  character  will  not  affect  its  validity^  unless  there 
be  discharge  by  a  substituted  agreement* 

(b)  The  two  securities  must  be  co-extensive;  that  is, 
the  new  and  superior  security  must  be  for  the  same  debt 
and  between  the  same  parties.*^ 


(b) 


ALTERATION  OP  WRITTEN   INSTRUMENTS. 


§450.    Alteration  Avoids  Instrument. 

If  a  deed  or  other  contract  in  writing  be  altered  by 
an  addition,  interlineation  or  erasure  it  is  discharged,^ 
though  of  course  the  other  party  is  not  precluded  from 
availing  himself  of  it,  further  than  by  the  difficulty  of 
proving  its  original  state.^ 

An  alteration  by  a  stranger,  without  the  participation 
of  the  party  interested,  is  called  a  spoliation  of  the  in- 
strument, not  changing  its  legal  operation,  so  long  as 
the  original  writing  remains  legible.^ 

The  ground  of  this  strict  rule  is  public  policy  for  the 
protection  of  legal  instruments  from  fraud  and  substi- 


2  Thus  a  bond  taken  for  another  bond 
docs  not  merge  the  lormer.  Andrews  v. 
Smith,  9  Wend.  68;  Weakley  v.  Bell.  9 
Watts,  280. 36  Am.  Dec.  116;  Ladd  v.  Wig- 
gin,  85  N.H.  421,  69  Am.  Dec.  651.  And  see 
Martin  v.  Hamlin,  18  Mich.  364,  100  Am. 
Dec.  181;  Hines  v.  Barker,  8  Johns.  506; 
Waerv.  Westfall,  21  Barb.  177:  Banorgee 
V.  Hovey,  5  Mass.  11 ;  Bill  v.  Porter,  9 
Conn.  80;  Speed  v.  Hann,  1  T.  B.  Mon.  16; 
15  Am.  Dec.  78. 

3  A  superior  right  is  never  merged  in  an 
inferior. 

*  Where  parties  make  a  new  contract  on 
the  same  subject  as  the  old,  the  last  one  is 
considered  as  a  substitute  for  the  other, 
though  there  is  strictly  no  "merger."  See 
Stow  V.  Russell,  36  111.  18;  Hargrave  v. 
Conroy,  19  N.  J.  (Eq.)  281. 

5  Whitbeck  v.  Wayne,  16  N.  Y.  532; 
Hutchins  v.  Hebbard,  34  N.  Y.  24;  Norfolk 
Bank  v.  McNamara,  8  Ex.  628;  Jones  v. 
Johnson,  8  Watts  &  S.  276,  88  Am.  Dec. 
760;  Day  v.  Seal,  14  Johns.  404;  Davis  v. 
Anable.  2  Hill,  839;  Doty  v.  Martin,  32 
Mich.  469. 


1  Angle  V.  Ins.  Co.,  92  U.  S.  880;  Bene- 
dict V.  Cowden,  49  N.  Y.  896, 10  Am.  Rep. 
382;  Brown  v.  Straw,  6  Neb.  587,  29  Am. 
Rep.  869;  Den  v.  Wright,  7  N.  J.  (L.)  175. 
11  Am.  Dec.  664;  Hunt  v.  Gray,  8h  N.  J. 
(L.)  2-i7,  10  Am.  Rep.  232;  Campbell  v.  Mc- 
Arthur,  2  Hawks,  83,  11  Am.  Dec.  738; 
Bliss  v.McIntyre.lS  Vt.  466, 46:Am.Dcc.  166; 
Stewart  v.  Preston,  1  Fla.  10,44  Am.  Dec. 
621 ;  Greenfield  Bank  v.  Stowell,  128  Mass. 
196,  26  Am.  Rep.  67;  Draper  v.  Wood,  112 
Mass.  31b,  17  Am.  Rep.  62;  Wait  v.  Pome- 
roy,  20  Mich.  425,  4  Am. Rep.  396;  Trigg  v. 
Taylor,  27  Mo.  245,  72  Am.  Dec.  263; 
Lammers  v.  White  Sewing  Mac.  Co.,  28 
Mo.(App.)  471:  Meyer  v.  Hunicke,  65  N.Y. 
412;  Am.  Pub.  Co..  v.Fisher,  87Pac.  Rep. 
269,  (Uuh). 

2  Leake  Contr.  811;  Bledsoe  v  Graves, 
6  111.  888;  Martin  v.  Ins.  Co.,  101  N.  Y.  498; 
Drum  V.  Drum,  188  Mass.  666;  Greer  v.  R. 
Co.,  96  Pa.  St.  391,  42  Am.  Rep.  648;  Con- 
diet  V.  Flower,  106  111.106. 

3  Bridges  v.  Winters,  post. 
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§  450  DISCpAROE  BY  OPERATION  OF  LAW.       [PART  IV. 

tution.  The  purpose  is  to  keep  interested  parties  from 
tampering  with  them,  by  the  risk  of  forfeiting  them  in 
case  of  detection.* 

The  general  rule  is  subject  to  the  following  subsidiary 
rules,  viz. : 

1.  The  alteration  must  be  made  by  a  party  to  the 
instrument  or  with  his  procurance  or  connivance.*^  It 
does  not  avoid  the  writing  where  it  is  made  by  the 
party's  agent®  or  by  one  in  whose  custody  it  has  been 
left  for  safe-keeping.^ 

2.  The  alteration  must  be  made  after  the  execution 
and  delivery  of  the  instrument.® 

3.  The  alteration  must  be  made  without  the  consent 
of  the  other  party,  or  his  subsequent  ratification,  or  it 
will  operate  as  a  new  agreement.®  This  assent  may  of 
course  be  either  express  or  implied.  Where  there  are 
several  promisors  those  consenting  to  the  alteration  are 
bound  thereby,  while  the  rest  are  discharged.^ ^ 

4.  The  alteration  must  be  a  material  one,  for  even 
though  made  with  a  fraudulent  intent  an  immaterial 
alteration  does  not  vitiate  the  instruments^  To  be  a 
material  alteration  it  must  change  in  some  way  its 
meaning  or  its  legal  eflFect,^^  and  hence  an  alteration  is 
immaterial  if  neither  the  rights  or  interests,  duties  or 

*  Benj.  Princ.  Contr.  128.  »  Humphreys  v.  Guillow,  18  N.  H.  385, 

5  Bridges  V.  Winters,  42  Miss.  185,  2  Am.  ?  Am.  Dec.  4W;  Bell  v.  Mahin.  69  la.  408; 
Rep.  598?  Warrinjr  v.  Smyth,  2  Barb.  Ch.  £°"»"Vw^^V*"*'  n  ^."*.  ^a^\  u*  ^S* 
no;  47  Am.  Dec.  &;  Pieril  V  Grimes.  30  R«P-  «^;  ^gfi^V-  Constant,  4  Johns.  M, 
Ind.  129.  95  Am.  De^:.  673;  Hunt  v.  Gray,  <A°>-  ^^-  ^S'  ^^'"e/;  """lii^J^.?'  *^J 
85  N.  J.  (L.)  227.  10  Am.  Rep.  232;  Louis  v.  g"S?»«»^  ?,-,^!ig*^b  1^°''*'  'S®^  ^^'  f*  7i 
Payn,8Coir.  71,18  Am.  D^.  427;  Lee  v.  r^'^'^^'^iiS?  w-i  ^''  ^S^'^"  ^-  ^^f?*"'.'* 
Alexander,  9  B.  Mon.  25,  48  Am.  Dec.  412;  I?S?'i5?J!,?^l**°V-  ^J*'?^"'  ^  Smedes 
Lubbering  v.  Kohlbrecher,  22  Mo.  596;  «  ^,\ri?,',*?«'^°l-R5^-  Sl*'  ^*S2?  T  ^IIP^ 
Drum  V.  Tbrum,  188  Mass.  668:  Condict  v.  ^X:  "<IJ"J5?' *^^°*-  SSP/c^'.^**^*^  ""* 
Flower,  106  111.  106;  Hord  v.  Taubman,  79  Gilreath.  22  S.  E.  Rep.  957  (S.  L.) . 

Mo.  101.                                                 '  loWarrinjT  v.    Williams,  8    Pick.  322: 

6  Collins  V.  Makepeace.  13  Ind.  448:  Myers  v.  NcH.  84  Pa.  St.  869;  Gardiner  v. 
Huntv.  Gray,  36  N.  J.  (L.)  227,  10  Am.  JIS^^^H.',  *"  ^"-  *^'  ^*"°"  ""'  ^^^^' 
Rep.  282;   Bigelow  v.  Stephens,  85  Vt.  621:  ^^^  »"•  ***• 

Langenberfifer  v.   Kroejrer,  48  Cal.  147, 17  1 1  Robinson  v.  Ins.  Co.,  26  Iowa,  480; 

Am.  Rep.  418;  Moore  v.  Ivers,  83  Mo.  29.  Moye  v.   Herndon,  80  Miss.  110:   Miller  v. 

7  Yeager  v.  Musgrave,  28  W.  Va.  90.  R««J,  27  Pa.  St.  2Wi,^c^?;oP5*^'  .?*■ 
.^  .  e  ,  .  „,.  _  -o.  Miller  V.  Gilliland,  19  Pa.  St.  119;  Booth  v. 
sBntton    v     Stanley,     4     Whart.     184;       Powers,  66  N.    Y.  22;  Morrison  v.  Grig»- 

Ravises     v.    Alson,    5  Ala.  296;    Hunt  v.  hv  78  Mo  4.^4 

Gray,  85  N.  J.  (L.)  227;  Wickes  v.  Caulk,  6  ,,  „•  w  i  r  u  ,a    i-  i«> 

H.ij.  86;  Winkler  y  Gunther,  25  S.  k.  ^  k  ^""^^^ w  kk ^*&T^*  m    w*^*    "•*• 

Rep.  627  (Ga.).  Cobum  v.  Webb.  66  Ind.  96;  Wyman  v. 
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obligations,  of  either  of  the  parties  are  in  any  manner 
ehanged.^^ 

5.  It  must  be  made  with  a  fraudulent  intent.  While 
there  are  cases  holding  that  even  an  innocent  material 
alteration  will  vitiate  the  instrument,^*  the  better 
opinion  now  is  that*  where  an  alteration  is  made  by  ac- 
cident or  honestly  under  a  mistake  of  fact  as  to  the 
rights  of  the  pafties  it  will  not  prejudice  the  promisee.^*^ 

6.  The  instrument  must  be  an  executory  obligation. 
The  alteration  of  a  deed  or  other  agreement  is  not  retro- 
active ;  it  does  not  aflfect  its  past  operation  as  to  any- 
thing done,  or  any  estate,  right,  or  title  vested  under 
iV^  But  it  ceases  to  have  any  new  operation;  and  no 
action  can  be  brought  in  respect  of  any  pending  obliga- 
tion which  would  have  arisen  from  it  had  it  remained 
entire,  and  hence  an  alteration  of  a  deed  may  avoid  the 
covenants  therein.^^ 

7.  A  person  may  in  some  cases  be  estopped  from 
setting  up  a  fraudulent  alteration  as  against  a  third 
party.  For  example,  if  the  maker  of  a  bill,  note  or 
check  issues  it  in  such  a  state  that  it  may  easily  be  al- 
tered for  a  larger  amount  he  will  be  liable  to  a  bona  fide 
holder  who  has  taken  it  for  value  before  maturity.*® 

Yeomans,  84  111.  408;  Kountz  v.  Kennedy,  «on  v.  Swcit,  186  Miss.  618;  McRaven  v. 
68  Pa.  St.  187,  8  Am.  Rep.  541;  Burnham  v.  Crcssler,  68  Mass.  542;  CitUens  Nat.  Bk. 
Aver,  36  N.  H.  861;  Bricfees  v.  Winters,  42       v.  Williams,  174  Pa.  St.  66. 

J?!"®-  I?Au-  4°*o£^P'  ^^''    ^«w"**°  ^-  16  Woods  V.   Hilderbrand,  46  Mo.  284,2 

Kinj?,  64  Ohio  8t.  278.  Am.  Rep.  613;  Jackson  v.  Jacobv,  9  Cow. 

isVoffle  V.  Ripper,   84  111.100,  86  Am.  125;  Hatch  v.  Hatch,  V  Mass.  807,6  Am. 

Dec.  296;  Lij?ht  ▼.  Rillenger,  44  N.  B.  Rep.  Dec.  67;  Waring  v.  Smyth.  2  Barb.  Cb. 

760  (Ind.^:  Kelly   v.  Thuey,  148  Mo.  422,  119,47  Am.  Dec.  299;  Van  Horn  v.  Bell,  11 

87  S.  W.   Rep.  616.    As  to  what  is  a  ma-  Iowa,  466,  79  Am.  Dec.  506. 

terial    alteraUon  in  cootraas   and  deeds  it  Chessman  v.  Whittemore.    28  Pick, 

generally;  in  bonds,    in  bills  and  notes  in  231;    Kendall  v.    Kendall.    12  Allen,    92; 

insurance  policies    and  in    other    instru-  Herrick  v.  Malin.  82  Wend.  888. 

ments,  see  Lawson  Righu,  Rem.  &  Pr.,  , .  ..                  c    •.».    ««  m    oo,   ^^    a 

§§2474-2477,  where  a  large  number  of  the  -.**Y?«H.">  ▼.  Simth,  63  Ill._821,_14  Ana. 


««c;»  are  collected.  Where  an  instrument  ?«P- i^' '-^S*  ^-  ^**i*v'^Jl*'  ^V.?^' *^ 
is  in  duplicate  the  alteration  of  one  copy  ^m.  Rep.  6«);  Scotland  Co.  Bk.  v  O  Con- 
only  dots  not  affect  the  contract.  Lewis  £«»'23  Mo.  App.  165- Brown  v  Reed.  70 
V.  Pavne.  8  Cow.  71,  18  Am.  Dec.  427.  P»-,St.^870,  21  _Am.   Rep.  TO:  RainbpU  v. 


Eddy,  84  la.  440, 11   Am.  Rep.  152;  Hall  v. 


«J.  55*  ^^^""i^'Si^^^S^'  JL^i'  *  Bank,  6  Dana,  258,  80  Am.  Dec.  685.    But 

2474;  Morrison  v.  Garth.  78  Mo.  484:  Bar-  ^^^  Burrows  v.  Klunk,  70  Md.  461, 14  A.  S. 

2,*'f/i^^^  w'  5*  ^?i  A^/^P\  '®^'  ^"°  ^*  R-  371  note;  Knoxvi'.le  Nat.  Bk.  v.  Clark,  9 

Half,  84  S.  W.  Rep.  910  (Tex.).  Ccnt.  L.  J.  28,  61  la.  284,  88  Am.  Rep.  177; 

isHorstv.  Wagner.  48  la.  878. 22  Am.  Holmes  v.  Tnimpcr,22  Mich.  247,    7  Am. 

Rep.  256;   Rogers  v.  Shaw.  69  Cal.  980;  Rep.  661. 
Cochran  ▼.  Nebeker,  48  Ind.  469;  Nicker- 
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§   453  DISCHABGE  BY  OPEBATION  OP  LAW.       [PABT  IV. 

§451.     Presumption  as  to  Alterations. 

Alterations  in  an  instrument  are  presumed  to  have 
been  made  before  its  execution  and  delivery,  and  the 
burden  is  on  the  party  endeavoring  to  prove  that  it  is 
vitiated  by  such  alteration  to  show  the  contrary.*  But 
where  the  alteration  is  in  a  different  handwriting  from 
the  rest  of  the  instrument,  or  in  a  different  ink,  or  is 
in  the  interest  of  the  party  setting  it  up,  or  is  suspicious 
on  its  face,  or  its  execution  is  denied  under  oath,  the 
party  producing  the  instrument  is  bound  to  satisfacto- 
rily explain  the  alteration.^ 

§452.    Law  and  Fact. 

The  question  whether  or  not  a  paper  has  been  altered 
is  a  question  of  fact  for  the  jury;*  so  is  the  question 
whether  it  was  altered  before  or  after  its  execution  and 
delivery,^  or  whether  it  was  done  with  the  maker^s  con- 
sent.* But  whether  an  alteration  is  a  material  one  is 
a  question  of  law  for  the  court.* 

§453.    Recovery  Upon  Original  Consideration. 

Where  the  instrument  is  altered  under  circumstances 
which  do  not  discharge  it,  bb  shown  in  the  foregoing 
rules,  as  where  it  is  made  innocently,  though  the  iden- 
tity of  the  instrument  may  be  destroyed,  the  promisee 
may  still  recover  upon  the  original  consideration  or  debt 

1  Lawson    Presumptive    Ev.   Rule    84:  2  Hunt  v.  Gray,  86  N.  J.  (L.)  287, 10  Am. 

Burnett  v.  McClary,  78  Mo.  ft7«;  re  Rep.  283;  Bailey  v.  Taylor,  11  Conn.  581, 
Nagle,  184  Pa.  St.  81,  19  A.  S.  R.  660;  29  Am.  Dec.  821:  Bank  v.  Morrison,  17 
Thrasher  v.  Anderson,  45  Ga.  544.  Neb.  841,  53  Am.  Rep.  417. 

«Id.,  Rule  85;  Slid  well  v.Patton,  108  Mo.  3  Jacobs   v.  Gilreath,  22  S,  E.  Rep.   757 

860;  Thompson  V.  Gowen.  79  Ga.  70.  (S.  C). 

1  Printup  V.  Mitchell,  17  Ga.  558.  63  Am.  «  Stephens  v.  Graham,  7  Sere.  &  '^.  508, 

Dec.  258:  Bliss  v.  Mclntyre,  18  Vt.  466,  10  Am.  Dec.  485;  Robinson  v.  Ins.  Co  25 
^  '       ""  '^  -  .       .  Iowa.  480-  Bowers  V.  Jewell,  2  N    "  "  ~ 

Steele  V.  Spencer,  1   Pet.  562;  W 
Gunther,  25  S.  E.  Rep.  527  (Ga.). 


46  Am.  Dec.  165;  Clark  v.  Eckstein,  22  Pa.       Iowa.  480-  Bowers  v.  Jewell,  2  N.  H.  548; 
St.  507, 62  Am.  Dec.  307.  Steele  v.  Spencer,  1   Pet.  562;  Winkles  v. 
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for  which  it  was  given.^  Yet  this  will  not  be  allowed : 
1.  Where  the  rights  of  third  parties  will  be  prejudiced 
if  the  f)laintiflf  be  permitted  to  withdraw  from  the  po- 
sition assumed  by  such  alteration  f  2.  Where  the  orig- 
inal consideration  of  the  contract  between  the  parties, 
upon  which  it  is  sought  to  recover,  has  been  merged  in 
the  consideration  of  the  instrument  altered  ;•  and,  of 
course,  where  the  instrument  has  been  fraudulently 
altered  so  as  to  discharge  it,  there  can  be  no  recovery 
on  the  original  consideration.* 

§454.    Bight  to  Fill  Blwnks  in  Instruments. 

Where  a  person,  intending  to  enter  into  an  obligation, 
signs  the  paper  wholly  in  blank,  or  blank  in  certain  par- 
ticulars, he  impliedly  gives  authority  to  the  holder  to 
fill  the  blanks  in  accordance  with  the  general  character 
of  the  instrument.^  Thus,  where  the  date  in  a  bill  of 
exchange  is  left  blank,*  or  the  time  of  payment,^  or  the 
place  of  payment,*  authority  is  implied  to  All  them. 

A  paper  intended  for  a  deed  which  has  nothing  but 
the  signatures  and  the  seals  cannot,  after  its  delivery, 
be  filled  up  so  as  to  make  it  a  good  deed.*    But  where 

»  Vogle  V.  Ripper,  84  111.  100,  06  •Am.  Redlich  v.  Doll,  64  N.  1?.  234;  13  Am.  Rep. 

Dec.  208;  Booth  v.  Powers,  66  N.  Y.  22:  673:  Gillaspie  ▼.  Kelley,  41  Ind.  158,   18 

Lewis  V.  Schenck,    18  N.  J.  (Eq.)  460,  00  Am.  Rep.  318;  Garrard  v.  Haddan,  67  Pa. 

Am.  Dec.  681;   Matteson  ▼.   Ellsworth,  83  St.  82,  6  Am.   Rep.  412- Angle  v.  las.  Co., 

Wis.  488,  14  Am.     Rep.    766;  State     Sav  OS  U.S.  330;  Abbott  v.  Rose,  62  Me.  194.  16 

ings  Bank    v.  Shaffer.  0    Neb.  1,  31  Am.  Am.  Rep.  427;  Witte  v.  Williams,  8  S.  C. 

Rep.  304;    Clough  v.    Seay.  49  la.     Ill;  200,28  Am.   Rep.  204;  Caborn  v.  Netb,  66 

Krause  v.   Meyer,  82  la.  ^;     Owea  y.  Ind.  96,  24  Am.  Rep.  16;  Johnson  Harvester 

Hall.  70  Md.  97;  Otto  v.  Half,  34  S.  W.  Rep.  Co.  v.McLcan,  67  Wis.  258,  46  Am.  Rep.  37. 
??*^  ^Tfn*;^A^''*«^*    ""'    Savage,    50  Pac.  i  Mitchell  v.  Culver,  7  Cow.  886;  Page 

Rep.  480  (Or.).  ^.  Morrell,  8  Abb.  App.  Dec.  483. 

t  Alderson  v.  Langdale,  8  B.  &  Ad.  860.  s  Wilson  v.   Henderson.   0  S.  &  M.  876, 

3  Whitmar  v.  Frye,  10  Mo.  848;  Waring  48  Am.  Dec.  716. 

J o^ n^^'oliP**? •   ^\  "i?i*>.!?*ll?  ""'  ^^"*  *  Rc<J»ch  V.   Doll,  64  N.  Y.  284, 18  Am. 

2  Bailey,  360.    See  ante,  §  449,  Merger.  R^p^  573  ' 

•  Kennedy    v.     Crandall     3    Lans.    1;  s  United  States  v.   Nelson,  2  Brock.  64; 

Smith  V   Mace.  44  N.  H.  653;  Blade  v.  No-  Gilbert  v.   Anthony,  1   Yerg,  60,  24  Am 

^nd.     2  Wend     178,    27  .Am.   Dec^  126;  d^c.  480;  Permime;  v.  McT>aniel,  1   Hill 

S^'^'^il^VnSl*^?*'';^'  V-«»8»»»  ^:^^1'  (S.  C),  267,  26  Am.   Dec.  170;  Sigfried  v. 

Dec.261;  Wheelockv.  Freeman,   18   Pick.  Leran.  6  Serg.  A  R.  808,9  Am.  W  427; 

^»»*  Duncan  v.  Hodges,  4  McCord,  239, 17  Am. 

1  Bank  v.  McChord,  4  Dana,  110;  Spiiler  Dec.  784.    But  sec  Pierce  v.  Arbuckle,  22 

V.  James,  82  Ind.    202,  2  Am.  Rep.  884:  Minn.  417. 
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the  deed  is  substantially  made,  and  it  is  put  in  the  hands 
of  an  agent  with  certain  blanks  left  for  him  to  fill  out, 
it  is  valid  and  binding  after  the  blanks  are  filled.® 

(c) 

LOSS  OF  WRITTEN  INSTRUMENTS. 

§455.     Effect  of  Loss  of  Written  Instrument. 

At  common  law  there  could  be  no  recovery  on  a  lost 
bond,  because  the  courts  required  of  every  instrument 
sued  on,  what  was  called  profert  and  oyer;  that  is,  the 
production  of  the  writing  that  the  defendant  might  hear 
it  read  in  open  court.^  Equity,  however,  dispensed 
with  this  upon  the  party  giving  a  bond  of  indemnity  (a 
thing  a  court  of  law  could  not  order)  for  the  protection 
of  the  obligor  if  he  should  be  made  to  pay  it  again.* 
Profert  and  Oyer  are  no  longer  required  in  our  courts^ 
and  the  loss  of  a  written  instrument  only  aflFects  the 
rights  of  the  parties  in  so  far  as  it  occasions  a  difficulty 
of  proof.* 

But  in  the  case  of  negotiable  instruments,  if  the 
holder  of  a  bill,  note  or  check  lose  it,  he  can  neither 
recover  on  it  nor  upon  the  consideration  for  which  it 
was  given.*  By  the  statutes  of  most  of  the  States,  if  he 
offers  to  the  party  primarily  liable  upon  the  instrument 
indemnity  against  possible  claims,  he  may  recover  upon 
it.« 

«  Duncan  v.  Hodges,  4  McCord,  839. 17  >  Id. 

Am   Dec.  734;  Texcira  v.  Evans,  cited  in  ,  pales  v.  Russell,  16  Pick.  815;  Almy  v. 

^"'""ijJ^^'Si  1  Anstr.  288;  Field  v.  Reld,  10  Gush.  421. 

Stagff,  G2  Mo.  866,  14  Am.  Rep.  486;  In-  ^  n  •  i.              t    u      im  »#      /a       x  «• 

haSiSnts  of  South  Berwick  v.  Hunire*s,  «,*  ^^'»°*^^"»  !,•  ^"fe?*  ¥  ^°-  ^^PP*^  "*' 

68  Me.  89.  87  Am.  Dec.  686;  Van  Etta  v.  Blade  v.  Noland,  12  Wend.  178. 

Everson,  28  Wis.  87,  9  Am.  Rep.  486;  Vliet  s  Hansard  v.  Robinson,  7  B.  &  C.  90; 

V.  Camp,  18  Wis.  198;  Owen  v.  Perry.  26  Crowe  v.  Clay,  9  Ex.  604;  Moses  v.  Trice. 

Iowa  412.  96  Am.  Dec.  49;  Swartz  v.  Bal-  21  Gratt.  666,  8  Am.  Rep.  609. 

l2"l*''  i**"^  ^S?'TJ?i^*i-  ^^'  fV^'  ^'^'  •  A  note  destroyed  after  maturity  may 

A  ;^JI?  rif  Si  Vn  ii;  ^S^l^VJr^^'''' ""'  ^  •"«<^  °n  ^^^^"^  indemnity  being  iiven. 
Archer,  41  Cal.  86. 10  Am.  Rep.  286.  pilby  v.  Turner.  47  Pac.  Reo.  1087  (Colo.). 


1  Snell  Eq.  367. 
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(d) 

BANKEUPTCY. 

§456.     Bankrupt  Law  Discharges  Ohligations. 

A  discharge  in  bankruptcy  duly  granted  will,  subject 
to  the  limitations,  if  any,  imposed  by  the  law,  release  the 
bankrupt  from  all  obligations  on  contract  debts  and  lia- 
bilities provable  against  his  estate  in  bankruptcy.  Thus 
an  action  for  breach  of  a  covenant  in  a  deed  is  barred 
by  the  subsequent  discharge  in  bankruptcy  of  the  cove- 
nantor.^ Bankruptcy  also  discharges,  ipso  facto,  con- 
tracts of  agency  and  service  and  contracts  of  partner- 
ship.2 

(e) 

DEATH. 

§457.     Disch<irge  of  Contract  hy  Death, 

Only  a  very  limited  class  of  contracts  are  discharged 
by  the  death^  of  the  promisor,  and  they  are  those  which 
are  expressly  or  impliedly  limited  to  or  conditional 
upon  the  life  of  the  promisor,  as  contracts  to  marry,^ 
and  contracts  which  depend  for  their  performance  upon 
the  personal  qualities  or  skill  of  the  promisor,^  as  for 
example,  contracts  of  service.*  But  the  death  of  one 
of  the  contracting  parties  does  not  discharge  his  part  of 

1  Reed  v.  Pierce,  88  Me.   4S5,   58   Am.  3  Wills  v.  Murry,   4  Ex.    866:  Jarrin   v. 

Dec.  761.  Browne,  69  Cal.  44;  Shulz  v.Johnsoa,  5  B. 

a  Lawson  RiRhts,  Rem.  A  Pr.,  §§  48.  49,  Mo";  1»7;  Silcr  v.  Gray,  86  N.  C.  666:  Bill- 

284, 671.                                           1  ••      1      »  |„gg.  Appeal,  106  Pa.  St.  668. 

x' See  Griggs  v.  Smith,  82  Ga.  892.  ^  *  ^JT ""512" ;^.-  ^i5**"^nl5:  ^i-'S®'^* 

.  ^.       .*,  .  „,,,,.  .  w    JL  o  Am.  Dec.  678;  Clark  v.  Gilbert,  26  N.  V. 

..I  S?*J°*^''fe*'}wS- .  ^*"i-™f  Lu    o*  *,i§-  279,  84  Am.  Dec.  189;  Hubbard  v.  Belden, 

??'\X****  ^-  Kalbfleisch,  16  Abb.  Pr.  (N.  27  i^t.  646;  Lacy  v.  detmcn.  119  N.  Y.  109; 

S.)  104.  Arming  v.  Steinway,  71  N.  Y.(Sup.)  810. 
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the  agreement,  where  it  is  of  such  a  character  that  it 
can  be  performed  by  his  personal  representative.' 

Death  operates  as  we  have  seen^  as  an  aasignment  in 
law  of  all  the  personal  estate  of  the  deceased  to  his  ex- 
ecutor or  administrator,  subject  to  the  liabilities  of  the 
deceased  chargeable  against  it.'' 


8  Hawkins  v.  Ball,  18  B.  Mon.   816,   68  7  Hawkins  v.    Ball,  18   B.  Mon.  816,   68 

Am.  Dec.  766;  Cox   v.   Martin,  21    South.  Am.  Dec.  755;  Brown  v.  Leavitt,  26  N.  H. 

Rep.  611.  (Miss.).  403;  Billinfifs'  Appeal,  106  Pa.  St.  568:  Pabl- 

e  Ant#  S  vm  oi>^n  ▼•  King,  49  111.  266;  Martin  v.  Hunt,  1 

Ante.  »  378.  ^j,^^  418;  Green  v.  Rugcly,  28  Tex.  6W. 
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CHAPTER  XVI. 

DISCHARGB  BT  BRBACH. 

Section  458.    Right  of  Action   and  Discharge   Caused   hy   Breach 
Distinguished. 
459.  In  What  Modes  Contract  Discharged  by  Breach. 

(a)    dischabob  before  pbbformanob  dub. 

1.     By  Renunciation, 

460.  Breach  by  Renunciation  Before   Time   Set   for   Per- 

formance. 

2.     By  Impossibility, 

461.  Breach  by  impossibility  Created  by  Party. 

(B)      DISOHARGE  IN  0OUR8E  OF  PBRFORMANOE. 

1 .  By  Renunciation . 

462.  Breach  by  Renunciation  in  Course  of  Performance. 

2.  By  Impossibility, 

463.  Breach  by  Impossibility  Created  by  Party. 

§458.   Right  of  Action  and  Discharge  Canised  by  Breach 
Distingimhed. 

If  one  of  the  parties  to  a  contract  breaks  his  contract- 
ual obligation^  a  new  obligation  arises  in  favor  of  the 
other  party,  viz.,  a  right  of  action  for  the  breach.  And 
in  some  cases  the  breach  will  wholly  discharge  the  in- 
jured party  from  performing  his  promise.  But  though 
every  breach  of  the  contractual  obligation  confers  a 
right  of  action  upon  the  injured  party,  every  breach 
does  not  necessarily  discharge  him  from  doing  what  he 
lias  undertaken  to  do  under  the  contract  The  contract 
may  be  broken  wholly  or  in  part;  and  if  in  part,  the 
breach  may  or  may  not  be  sufficiently  important  to  op- 
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erate  as  a  discharge,  or  the  promise  of  one  party  may 
be  absolute  and  quite  independent  of  the  promise  of 
the  other.  It  is  therefore  sometimes  difficult  to  ascer- 
tain whether  or  not  a  breach  of  one  of  the  terms  of  a  con- 
tract discharges  the  party  who  suffers  by  the  breach.  By 
discharge  is  meant  not  merely  the  right  to  bring  an  ac- 
tion upon  the  contract  because  the  other  party  has  not 
fulfilled  its  terms,  but  the  right  to  consider  oneself  ex- 
onerated from  any  further  performance  under  the  con- 
tract,— the  right  to  treat  the  legal  relations  arising 
from  the  contract  as  having  come  to  an  end,  and  given 
place  to  a  new  obligation,  a  right  of  action.^ 

9 

§459.    In  What  Modes  Contract  Discharged  by  Breach. 

A  contract  may  be  discharged  through  its  breach  hj 
one  of  the  parties,  in  three  modes :  1.  By  his  renounc- 
ing his  liabilities  under  it.  2.  By  his  n:taking  it  im- 
possible that  he  can  perform  his  promise.  3.  By  his 
totally  or  partially  failing  to  perform  his  promise.  The 
first  two  modes  may  take  place  while  the  contract  is  still 
wholly  executory,  i.  e.,  before  either  party  is  entitled 
to  demand  a  performance  by  the  other  of  his  promise. 
The  last  can,  of  course,  only  take  place  at  or  during  the 
time  for  the  performance  of  the  contract. 

We  will  consider,  then,  in  this  chapter:  (a)  Discharge- 
before  performance  is  due :  1,  by  renunciation,  and,  2,  hy 
impossibility,  (b)  Discharge  during  performance:  1,, 
by  renunciation,  and,  2,  by  impossibility.  And  in  the 
next  chapter  we  will  consider:  (c)  Discharge  by  failure 
to  perform. 

1  Anson  Contr.,  J77. 
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CH.  XVI.]  DISCHARGE  BY  BREACH.  §  460 

(a) 

DISCHARGE  BEFORE  PERFORMANCE  DUE. 

1.     By  Renunciation, 

§460.     Breach  by   Renunciation  Before  Time  Set  for 
Performance. 

The  parties  to  an  agreement  which  is  wholly  execu- 
tory have  a  right  to  something  more  than  its  perform- 
ance when  the  time  arrives.  They  have  a  right  to  the 
maintenance  of  the  contractual  relation  up  to  that  time,^ 
as  well  as  to  a  performance  when  due.  Another  reason 
is  sometimes  given  for  the  rule  to  be  presently  stated : 

"The  promisee  has  an  inchoate  right  to  the  performance  of  the 
bargain,  which  becomes  complete  when  the  time  for  the  perform- 
ance has  arrived.  In  the  meantime  he  has  a  right  to  have  the  con- 
tract kept  open  as  a  subsisting  and  effective  contract.  Its  unim- 
paired and  unimpeached  efficacy  may  be  essential  to  his  interests."' 

But  whether  the  first  or  the  second  reason  is  the 
sounder,  it  is  well  settled  that  a  renunciation  or  repu- 
diation of  an  agreement  by  one  of  the  parties  before  the 
time  for  performance  has  come,  discharges  the  other,  if 
he  so  chooses,  and  entitles  him  to  sue  at  once  for  a 
breach.^ 

iHochster  ▼.  De  la  Tour,  2  Bl.  &  Bl.  678.  fiUu  82  la.  409,  0  Am.  Rep.  208:   Follansbee 

«Frott  V.  Knlghl.  L.  R.  7  Ex.  111.    This  Jjii^^r'nfniw  *i  ^ofcr  ''u^iY}''^S'J 

reason  is  favored  by  Anson  (Contr.  200)  SS^m^/^?;?*^*^   FuSrk  Ta  ISC-  pi!?.' 

who  says:  *'It  would  seem  needless  to  im-  ?*ii?f?°I?JJti7"  i^?  i«lJ.i  ^^-iSfi^ 

ply  a  promise  in  order  to  give  the  plaintiff  ?tJKT ohf  nl S?.'  J 'r rfn^T/J^.^L    ?i 

a  rtght  of  action.    A  contract  is  a  contract  L^'*^^,^'  ?fV'M'  ^"°p  ^iPil*  ^""a^ 

froS  the  time  it  is  made,  and  not  from  the  Y^,'^^^   aIh^JI    m  mh    fe^n    f^' 

time  that  performance  of  it  is  due;  if  this  is  S^PSkjT  Vo^l?^"  vSJ.n^  inSi  ii  Un  ?i 

so.  it  is  n^less  and  clumsy  to  introduce  ^^-^^  ^.^wil:^l»uJ'J%^Ji'  iJS' v 

into  every   contract    an  implied  promise  4*°J?/Pv^'  ^*"*}Snlnn   «i     tS^'v^i^' 

that,  up  to  a  certain  period  ofiu  existence,  ?,•    f li/Kf^'fcf^S^i^^  %^  S'  ^x  IS' 

it  shall  not  be  broken  "  Cleas,  etc., Co.  V.McLord,  66  MO.CApp.l  007. 

It  snail  not  De  broken  ^   ^„  ,^  ^  This   doctrine  is  criticised  in  Daniels  v. 

sHoward  V.Daly,  61  N.  Y.  862. 10  Am.  Newton,  114  Mass.  580,  10  Am.  Rep.  884, 

Rep.  288;  Bunge  ▼•  Koop,  48  N.  Y.  225;  and  said  not  to  be  the  law  in  Massachu- 

Ferris  v.  Spooner,  102  N.  Y,  10;  James  v.  setts 
Adams,.  16  W.  Va.  »«7;  Holloway  v.  Grif- 
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In  Hochster  v.  De  la  Tour,^  A  engaged  B  upon  the 
twelfth  of  April  to  enter  into  his  service  as  courier  and 
to  accompany  him  upon  a  tour;  and  the  employment 
was  to  commence  on  the  first  of  June.  On  the  eleventh 
of  May,  A  wrote  to  B  to  inform  him  that  he  should  not 
require  his  services.  B  at  once  brought  an  action,  al- 
though the  time  for  performance  had  not  arrived,  and 
the  court  held  that  he  was  entitled  to  do  so.  So  an 
action  for  breach  of  promise  will  lie  at  once,  upon  a 
positive  refusal  to  perform  a  contract  of  marriage,  al- 
though the  time  specified  for  the  performance  had  not 
arrived." 

There  are,  however,  several  limitations  to  this  rule, 
viz.: 

1.  The  renunciation  must  be  distinct.  A  mere  ex- 
pression of  intention  not  to  perform  is  not  a  breach ;  it 
requires  a  distinct  and  unequivocal,  absolute  refusal  to 
perform  the  promise,  which  must  be  treated  and  acted 
upon  as  such  by  the  party  to  whom  the  promise  was 
made.* 

"No  precise  form  of  words  was  necessary    .    .    .    the  obligatloD 
of  the  contract  being  created  a  denial  of  its  existence  was  equiva- 
lent to  a  refusal  to  allow  her  to  enter  upon  the  service.    .    . 
The  sole  inquiry  is  whether  he  has  done  an  act  inconsistent  with 
the  supposition  that  the  service  continues.*** 

2.  The  rule  does  not  apply  where  repudiation  is  only 
partial,  as  in  the  case  of  a  lease  containing  several  cov- 
enants and  there  is  a  refusal  to  comply  with  a  particular 
covenant  not  going  to  the  whole  consideration.® 

♦2  El.  &  Bl.  678.  7  Howard  v.  Daly,  61  N  Y.  382, 19  Am. 

sBurlis  V.  Thompson,  42  N.  V.  246,  1  R«P-  ^  "^™«'^  ^  Wilson,  7  Mi^.  2J4, 

Am.  Rep.  516;  KurtzrTFrank,    76  Ind.  694,  Ji  Am.  Dec.  716;  Zuck  v.  McClure,  96  Pa. 

40  Am.  Rep.  275:  Kennedy  v.  Rodgers,  4^  St.  Ml;  Vittum  v.   Estey,  67  Vt.  158,  81 

Pac.    Rep.    47  (Kas.);    Frost  v.  Knight,  Atl.  Rep.  144. 

supra.  Mohnstone    v.   Milling,  16    Q.  B.  460; 

6U.  S.  V.  Smoot,  15  Wall.  36;  Dingley  v.  ^»[f**"  T*  ?^iJMP*-il«^^°«^-  ^^«  Obcrmeycr 

Oler,  117  U.  S.  608;  Johnstone  v.  MllUng,  v.  Nichols,  6  Bmn.  169. 
16  Q.  B.  159;  Avery  v.  Bowden,  post;  Cas- 
tens  V.  McDonald,  67  N.  W.  Rep.  757. 
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3.  The  rule  does  not  apply  to  unilateral  contracts^ 
such  as  promissory  notes.^  A  man  may  say  to  the 
holder  of  the  note,  "I  am  not  going  to  pay  it"  But 
until  payment  is  refused  when  it  falls  due,  no  l^aJ 
right  of  his  has  been  violated  by  the  maker.^® 

4.  The  promisee  is  not  bound  to  treat  the  renuncia- 
tion as  a  breach  of  the  contract  but  he  may  insist  on 
the  i)erformance  of  the  contract  up  to  the  time  it  is 
dua^^  But  if  he  continues  to  treat  the  contract  as  op- 
erative, it  remains  in  existence  for  the  benefit  and  at  the 
risk  of  both  parties;  the  promisor  is  enabled  to  perform 
the  contract,  and  if  anything  occurs  to  discharge  it 
from  other  causes,  the  promisor  may  take  advantage  of 
such  discharge.^^ 

In  Avery  v.  Bovyden,^^  A  agreed  with  B  by  charter- 
party  that  his  ship  should  sail  to  Odessa,  and  there  take 
a  cargo  from  B's  agent,  which  was  to  be  loaded  within  a 
certain  number  of  day&  The  vessel  reached  Odessa, 
and  her  master  demanded  a  cargo,  but  B's  agent  refused 
to  supply  one.  Although  the  days  within  which  A  was 
entitled  to  load  the  cargo  had  not  expired,  his  agent,  the 
master  of  the  ship,  might  have  treated  this  refusal  as  a 
breach  of  contract  and  sailed  away.  A  would  then  have 
had  a  right  to  sue  upon  the  contract.  But  the  master 
of  the  ship  continued  to  demand  a  cargo,  and  before  the 
prescribed  days  were  out — before  therefore  a  breach  by 
non-performance  had  occurred— a  war  broke  out  be- 
tween England  and  Russia,  and  the  performance  of  the 
contract  became  legally  impossible.  Afterwards  A 
sued  for  breach  of  the  charter-party,  but  it  was  held  that 
as  there  had  been  no  actual  failure  of  performnce  before 

•  Bunis  V.  Thompson,  43  N.  Y.  246.  i  zKadish  t.  YounflN  108  111.  181;  48  Am. 

lold.    See  Emory  v.  Smelting  Co..  60  ?«P-5*8;  Howard  v.T)aly,61   N  V.  375,  IJ 

K  R   R^r»  m  Am.  Rep.  288.    See  Perkins  v.  Eraser,  107 

IN.  B.  Kep.  3Y^.                               .,,    ^  ^  La.  890, 81  South  Rep.  773. 

1  iZuck  V.  McClure,  98  Pa.  St.  641;  Kad-  ,  ,  .  i,  a  ni  t^a 

isb  V.  Young,  108  111.  170.  ?  a  6  El.  &  Bl.  714. 
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the  war  broke  out  (for  the  prescribed  days  had  not  then 
expired),  and  as  the  renunciation  of  the  contract  had 
not  been  accepted  as  a  breach  by  A's  agent,  B  was  en- 
titled to  the  discharge  of  the  contract  which  took  place 
upon  the  declaration  of  war. 

5.  The  repudiating  party  cannot  force  the  other,  nor 
is  the  other  bound,  to  sue  for  a  breach  of  the  contract 
before  the  day  fixed  for  performance  arrives,  and  have 
the  damages  assessed  as  of  the  time  of  the  repudiation. 
The  party  keeping  the  contract,  in  other  words,  need  not 
mitigate  the  damages  by  treating  as  final  the  premature 
repudiation.^*  Thus  in  an  Illinois  case,^^  the  plalntiflfs 
in  December  15,  1880,  sold  to  the  defendants  to  be  de- 
livered to  them  during  the  month  of  January,  1881, 
100,000,  bushels  of  barley.  On  the  16th,  the  day  after 
the  sale,  the  defendants  notified  plaintiffs  that  they  did 
not  consider  themselves  bound  by  the  contract,  and  that 
they  would  not  carry  it  out.  It  was  held  that  the  plain- 
tiffs had  a  right,  notwithstanding  such  notice  to  wait 
until  the  day  of  delivery  under  the  contract  arrived,  and 
then  resell  it  in  the  market  and  recover  from  the  de- 
fendants the  difiEerence  between  the  contract  price  of 
the  barley  and  its  market  price  at  the  day  it  was  to 
have  been  delivered.  And  that  there  was  no  duty  upon 
the  plaintiff  to  sell  the  barley  on  the  day  of  or  a  rea- 
sonable time  after  the  notice,  although  by  a  sale  at  such 
time  the  damages  would  have  been  greatly  reduced,  bar- 
ley  having  gone  down  in  price  in  the  meantime. 

6.  After  notice  of  such  repudiation  the  other  party 
cannot  go  on  and  complete  an  executory  contract,  and 
then  sue  for  the  full  contract  price  or  for  any  increased 

1  «Kadi8h  v.  Young:,  106  111.  170. 4S  Am.  i  sKadish  v.  Young,  supra. 

Rep.  548;  Davis  v.  Bronson,  3  N.  D.  800;  50 
N.  W.  Rep.  886.  But  see  Truax  v.  Estes, 
«8  Fed.  Rep.  529. 
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damages  caused  by  his  continuing  to  perform.^®  Thus 
where  B  agreed  to  purchase  of  A  five  car  loads  of  pota- 
toes to  be  delivered  as  called  for  by  him  and  after  the 
first  car  load  was  received,  potatoes  fell  in  price  in  the 
market  and  B  thereupon  wrote  to  A  not  to  purchase 
any  more  until  they  should  hear  from  him,  it  was  held 
that  after  A  received  this  notice  he  had  no  right  to 
purchase  on  B's  account  any  more  potatoes." 


"While  a  contract  Is  executory,  a  party  has  the  power  to  stop 
performance  on  the  other  side  by  an  explicit  direction  to  that  ef- 
fect by  subjecting  himself  to  such  damages  as  will  compensate  the 
other  party  for  being  stopped  In  the  performance  on  his  part  at 
that  point  or  stage  In  the  execution  of  the  contract.  The  party 
thus  forbdden  cannot  afterwards  go  on  and  Increase  the  'damages 
and  then  recover  such  Increased  damages  of  the  other  party." 

So,  where  B  employed  A  to  clean  and  repair  certain 
pictures  for  an  agreed  price,  but  before  the  work  was 
completed  countermanded  the  order.  A,  however,  went 
on  and  finished  the  work  and  sued  for  the  price  agreed 
upon  claiming  that  B  could  not  countermand  the  order 
after  the  work  was  b^un.  He  recovered  judgment  which 
was  reversed  on  appeal,  the  court  saying : 

**The  plaintiff  was  allowed  to  recover  as  though  there  had  been 
no  countermand  of  the  order  and  In  this  the  court  erred.  The  de- 
fendant by  requiring  the  plaintiff  to  stop  work  upon  the  paintings, 
violated  his  contract  and  thereby  Incurred  a  liability  to  pay  such 
damages  as  the  plaintiff  should  sustain.  Such  damages  would  in- 
clude a  recompense  for  the  labor  done  and  materials  used»  and 
such  further  sum  in  damages  as  might,  upon  legal  principles,  be 
assessed  for  the  breach  of  the  contract;  but  the  plaintifE  had  no 
right,  by  obstinately  persisting  in  the  work  to  make  the  penalty 
upon  the  defendant  greater  than  it  would  otherwise  have  been. 

» 8 Butler  V.  Butler,  77  N.  Y.  472,  33  Am.        W.  Rep.  96  (la.);  City  of  Nebraska  v.  Coke 
Rep.  ti48:  Davis  v.  Bronson,  3  N.  D.  800,        Co.,  2  N.  W.  Rep.  870  (Neb.). 
50  N.W.  Rep.  886;  Moline  Co.  v.  Bced,  8  N.  1 7Danforth  v.  Walker,  37  Vt  280.  40  Vt 
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To  hold  that  one  who  employs  another  to  do  a  piece  of  work  is 
bound  to  suffer  it  to  be  done  at  all  events  would  sometimes  lead 
to  great  injustice.  A  man  may  hire  another  to  labor  for  a  year, 
and  within  the  year  the  situation  may  be  such  as  to  render  the 
work  entirely  useless  to  him.  The  party  employed  cannot  persist 
in  working,  though  he  is  entitled  to  the  damages  consequent  upon 
his  disappointment  So  if  one  hires  another  to  build  a  house,  and 
subsequent  events  put  it  out  of  his  power  to  pay  for  it,  it  is  com- 
mendable for  him  to  stop  the  work  and  pay  for  what  has  been  done 
and  the  damages  sustained  by  the  contractor.  He  may  be  under 
a  necessity  to  change  his  residence,  but  upon  the  rule  contended 
for,  he  would  be  obliged  to  have  a  house  which  he  did  not  need 
and  could  not  use.  In  all  such  cases  the  Just  claims  of  the  party 
employed  are  satisfied,  when  he  is  fully  recompensed  for  his  part 
performance  and  indemnity  for  his  loss  in  respect  to  the  part  left 
unexecuted."" 


2.     By  Impossibility. 
§461.    Breach  by  Impossibility  Creaied  by  Party. 

When  one  of  the  parties,  before  the  time  for  perform- 
ance arrives,  makes  it  impossible  that  he  shall  perform 
his  promise,  the  other  party  may  treat  the  contract  as 
broken  and  bring  an  action  immediately.^ 

The  right  to  bring  the  action  at  once  without  waiting 
for  the  time  agreed  upon  for  performance  was  sustained 
under  this  rule  where  A  agreed  with  B  to  execute  a  lease 
to  him  on  a  future  day,  and  before  the  day  executed  a 

leClark  v.   MareiffHa,  1   Denio.  817,43  Bibb.  404,  6  Am.  Dec.  629;   Crabtree  y. 

Am.  Dec.  670;  and  see  Davis  t.  Bronson,  Messersmitb,  19  la.  188;  True  ▼.  Bryant,  88 

8N.  D.  300,  50  N.  W.  Rep.  886;  Owen  v.  N.  H.841:  Black  v.  Woodrow,39  Md.  194; 

Frank,  S4Cal.  178:  Lord  v.  Thomas,  64  N.  Hammer   ▼.  Breidenbach,  81   Me.49;Mar- 

Y.  119;  Dillon  v.  Anderson,  48  N.  V.  832;  shall  v.  Craig,  1  Bibb.  880, 4  Am.  Dec.  647; 

Bmler  ▼.  Butler,  77  N.  Y.  478,  88  Am.  Rep.  Crump  v.  Mead,  8  Mo.  288:   Clendenin  ▼. 

648;  Peck    v.  Kansas    City  Co.,    96  Mo.  Paulsel,  3  Mo.  280, 86  Am.  Dec.  486;  Coop- 

(App.)  212,  70  S.  W.  Rep.  169.  er  v.  Mowry,  16  Mass.  7:  Jones  y.  Walker, 

iStmrk  V.  Duvmll.  7  Oklm.  txa,  54  P«c.  J?  »•  Mon.  W8, 66  Am.  Dec.  SWj  Dodge  v. 
Rep.  454;  Grice  T.  fjoble.  59  SSi.  614;  5^8^*27' *t«T?%^»n  ^"j"  ^i"'  ^m-T* 
HawlSTv.  Keeler,  68  N.  V.  114;  Heard  v.  P"™We,  168  U.S.  640;  Delamater  v.  Mil- 
Bowers.  28  Pick.  460;  Wolf  v.  Marsh.  64  \^*  ^  Co''^  76;  U.  S.  v.  Peck.  108  U.  S.  64. 
Cal.  228;  Lee  v.  Pennington,  7  111.  (App.)  I"  «o™«  of  these  cases  the  Impossibility 
247;  Camp  v.  Barker,  21  Vt.  469;  Cape  a~^  >«;  J^e  course  of  the  performance. 
Feilr.  etc.,  Co.  v.  Wilcix.  7  Jones,  481,  ?8  f  "^^  "9*  ^^'^^f  '}J^  <i««.  (P^**  «  ^)'  »>ut 
Am.  Dec.  860;  Kennedy  v.    Kennedy,  2  the  pnnaple  Is  the  same. 
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lease  to  C  ;^  where  a  man  promised  to  marry  a  woman 
on  a  future  day  and  before  the  day  married  another 
woman  ;*  and  where  a  person  employed  an  attorney  to 
defend  him  against  a  criminal  prosecution,  and  gave 
him  his  note  for  his  fee,  but  committed  suicide  before 
the  trial.*  So,  where  one  is  bound  to  i)erform  on  de- 
mand, no  demand  of  performance  is  necessary  where  he 
has  incapacitated  himself  from  performing  the  con- 
tract' 

(b) 

DISCHARGE  IN  COURSE  OF  PERFORMANCE. 

1.     By  Renunciation. 

§462.    Breach  hy  Renunciation  in  Course  of  Perform- 

am.ce. 

Where  in  the  course  of  the  performance  one  of  the 
parties  deliberately  and  avowedly  refuses  performance 
of  his  part  the  other  may  treat  the  renunciation  as  a  dis- 
charge from  further  i)erformance  on  his  part,  and  there- 
upon bring  an  action,  although  such  x>erformance  would 
otherwise  be  a  condition  precedent  to  the  liability  of  the 
promisor.^  Thus,  where  a  contract  was  made  for  the 
manufacture  and  supply  of  goods  of  a  specified  kind,  to 
be  delivered  in  certain  quantities  monthly,  and  the 
buyer  after  accepting  a  portion  of  the  goods  gave  notice 

< Lovelock  V.    Franklyn,  8  Q.    B.  871;  iTrammell  v.  Vmufhan,  158  Mo.  3^6, 

Ford  y.  TUley«  6  B.  &  C.  825.     But  see  ^  S.  W.  Rep.  83;  Dugan  t.  Anderson,  36 

Garbrinio  ▼.  Roberts,   41    Pac.  Rep.  867  Md.  687;  Parker   v.  Russell,  138  Mass.  74; 

(Cal.).  Collins  t.  De  La  Porte.   116   Mass.  182; 

»Short  V.  Stone,  8  O.  B.  858,  King  v.  Smith  v.  Lewis.  24  Conn.  884;  Davis  v. 

Kersey.  9  Ind.  402;  sfcahan  v.  Barry.  27  £?^*°^Jt  «  Mill.  (S.  C.)  401  12  Am.  Dec 

Mich  217  682;  Rankin  v.  Darnell,  11  B.  Mon.  80,52 

^^'1.  u'              T^     1       >»  V   T  w  _u  Ko  Am.  Dec.  567;  Brieham  V.  Carlisle,  78  Ala. 

♦Mitcherson  V.  Dozler,  7  J.  J.  Marsh.  58,  243^  55  Am.  Rep.  &;  Fallon  v.  Lawler,  102 

88  Am.  Dec.  116.  N.  Y.  228;  McCormick  v.  Basal.  46  Iowa. 

sSmith  V.  Jordan,  18  Minn.  264, 97  Am.  235;  James  v.  Adams,  16  W.  Va.  245. 
Dec.  882;  Delamater   v.  Miller,  1  Cow.  75, 
13  Am.  Dec.  612;  Bassett  v.  Bassett,  5ft  Me. 
187;  Boyle  v.  Guysini^er,  12  Ind.  278. 
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to  the  seller  that  he  had  no  occasion  for  more  and  would 
not  accept  or  pay  for  them,  it  was  held  that  the  seller 
might  claim  for  breach  of  contract  without  manufac- 
turing or  tendering  the  rest  of  the  goods.* 

2.     By  Impossibility, 

§463.     Breach  by  Impossibility  Created  by  Party. 

In  like  manner,  where  one  party  has  by  his  own  act 
made  the  contract  incapable  of  full  performance,  the 
other  may  treat  such  act  as  a  discharge  from  further  per- 
formance and  claim  compensation  for  the  part  he  has 
performed  or  the  damages  he  has  sustained.^  This  rule 
has  been  applied  where  a  publisher  engaged  an  author 
to  write  a  treatise  for  a  periodical,  and  before  he  had 
completed  it  abandoned  the  publication  of  the  period- 
ical f  where  a  lime-burner  contracted  with  the  receiver 
of  a  railroad  to  remove  the  ashes  for  a  year  from  an 
ash-pit,  for  the  cinders  and  coals  to  be  found  there,  and 
before  the  expiration  of  the  year  the  assistant  general 
superintendent  terminated  the  contract  on  the  ground 
of  the  jealousy  of  other  lime-burners;^  where  A  agreed 
to  sell  to  B,  at  a  stipulated  price  per  ton,  all  the  ice  on 
a  pond,  and  A  permitted  another  party  to  remove  a 
portion  of  it  ;^  where  by  a  contract  between  an  attorney 
and  his  client,  the  former  agree<l  to  defend  the  latter  on 

2Cort  V.  Ambcrgate  R.  Co.,  17  Q.  B.  Woolner  v.   Hill,  93  N.  V.  581:  Derby  v. 

127;  Black  River  Lumber  Co.   v.  Warner,  Johnson,  21   Vt.  17;  Rankin  ▼.    Darnell,  11 

93  Mo.  S74;    Hale  v.  Troui,  86  Gal.  229:  B.   Mon.  flO,  62  Am.    Dec.   667;  Smith  v. 

Stokes  V.   Mackay,  41   N.  E.  Rep.  496  (N.  Rowe,  7  Colo.  95;  Moulton  v.   Trask,  9 

Y.);  Halpin  v.    Manny,  57  Mo.  (App.)  69;  Mete.  677;  Reusens  v.  Mexican  Nat.  Co  . 

Gabriel  v.    Akensville  Co.,  67  Mo.  (App.)  20  Cent.  L.  J.  84;  Gibeon  ▼.  Whip  Pub.  Co  , 

680.   He  may  waive  his  action  for  damaj^es  28  Mo.  (App.)  461 ;  Woodberry  v.  Warner, 

and  sue  for  the  value  of  work  done  and  f*8  Ark.  488;  Dolan    v.  Rogers,  44  N.  E. 

materials  furnished.    Ehrlich  v.  Ins.  Co.,  Rep.  167  (N.  Y.). 
88  Mo.  249.  sPlanche  v.  Colburn,  8  Bln«r.  14. 

^M?**  .^^V^^lJ  T**^'  ,f"**t^*»*?«°  J;  3Kcrr  v.  Uttle,  42  N.  J.  (Eq.)  608. 

Tilley,  103  U.  S.  146;  Lovell  v.  In^.  Co.,  Ill  ^-.       .  _    \      .     _  V/* '  ^^ 

U.  S.  264;  Hawley  v.  Keeler,  58  N.  Y.  114;  «Murphy  v.  St.  Louis,  8  Mo.  App.  483. 
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a  charge  of  grand  larceny  for  Ave  hundred  dollars,  but 
after  part  of  the  service  was  rendered,  the  client  fled 
from  justice;*^  where  on  a  contract  for  the  whole  pro- 
duct of  a  dairy  for  the  year,  the  seller  delivered  a  part, 
and  then  informed  the  purchaser  that  he  had  sold  the 
product  for  the  rest  of  the  year  to  another,  and  had  de- 
livered part  thereof.® 


5 Bright  V.  Taylor,  4  Sneed,  159.  8Cri»t  v.  Armour,  34  Barb.  878. 
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CHAPTER  XVII. 

DISCHARQB  BT  BRBACH  (Contlnaed). 
Section  464.    Introductory — ^Discharge  by  Failure  to  Perform. 

L 

INDIPINDENT  PROMISES. 

465.  Three  Classes  of  Independent  PromiseB. 

(▲)      ABSOLUTI  PROMISES. 

466.  Where  Promise  Absolute  Performance  of  Ck>n8ldera- 

tion  not  Required. 

467.  Independent    Promises    not     Favored;      Concurrent 

Promises. 

(B)      DIVISIBLE  PROMISES. 

468.  Failure  to  Perform  Part  of  Divisible  Promises. 

469.  Alternative  Promises. 

(0)      SUBSIDIARY  PROMISES. 

470.  Subsidiary  Promises  Explained  and  Illustrated. 

IL 
Conditional  Promises. 

471.  The  Different  Kinds  of  Conditional  Promises. 

472.  Suspensory  and  Dependent  Conditions  Distinguished. 

473.  Dependent  Conditions  Precedent  Must  be  Performed 

or  Promise  Discharged. 

474.  Condition  and  Warranty  Distinguished. 

475.  Waiver  of  Conditions. 

§464.    Introductory — Discharge  hy  Failure  to  Perform. 

In  the  two  cases  of  discharge  dealt  with  in  the  last 
chapter,  one  of  the  parties  (say  B)  has  in  word  or  act 
so  dealt  with  the  contract  as  to  intimate  to  the  other 
(say  A),  that  a  further  performance  on  his  part  is 
needless,  and  the  courts  have  decided  that  A  is  not 
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bound  to  tender  a  performance  which  he  well  knows 
that  B  will  not  or  cannot  accept  But  where  the  breach 
of  contract  by  B  does  not  make  the  contract  wholly 
incapable  of  performance,  or  is  not  accompanied  by  any 
overt  expression  of  intention  to  abandon  his  rights, 
the  question  is  whether  A  is  thereby  discharged  or 
whether  he  merely  acquires  a  right  of  action  from  the 
breach.  This  can  be  answered  only  by  examining  the 
terms  of  the  contract,  and  endeavoring  to  ascertain  the 
intention  of  the  parties,^  as  to  whether  the  promises 
were  independent  of  or  conditional  upon  one  another. 

I. 

Independent  Promises. 

§465.     Three  Classes  of  Independent  Promises. 

The  promise  may  be  independent  in  three  ways,  viz., 
by  being  (a)  absolute  (b)  divisible  or  (c)  subsidiary. 

(a)  Where  A's  promise  to  B  is  absolute,  i.  e.,  where 
it  is  wholly  unconditional  upon  the  performance  by  B 
of  his  promise  to  A,  a  failure  of  performance  by  B 
would  not  discharge  A,  but  would  only  furnish  ground 
for  an  action  against  B. 

(b)  Where  the  promise  is  divisible,  i.  e.,  where  it  is 
susceptible  of  more  or  less  complete  performance,  and 
the  damage  sustained  by  an  incomplete  performance  or 
partial  breach  may  be  apportioned  according  to  the  ex- 
tent of  failure,  the  promise  is  in  fact  regarded  as  a 
number  of  promises  to  do  a  number  of  similar  acts,  and 
a  breach  of  one  or  some  of  these  does  not  discharge  the 
promisee. 

(c)  Where  the  promise  is  subsidiary,  i.  e.,  where 

I  Driver  v.  Salt  Lake  Co.,  aa  Utah  143,  How.  8W;  Lawber  v.  Bargs,  2  Wall.  736; 
6x  Pac.  Rep.  734;  Moore  v.  Bennet,  40  Cal.       Suvers  v.  Curling,  8  Bing.  N.  C.  8fi6. 


261;  Phila.,   eic,    R.    Co.    v.    Howard,  18 
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the  breach  by  one  of  the  parties  is  a  breach  of  a  term  of 
the  contract  only,  and  of  a  term  which  the  parties  have 
not,  upon  a  reasonable  construction  of  the  contract,  re- 
garded as  vital  to  its  existence,  the  same  result  follows. 
The  injured  party  is  bound  to  continue  his  performance 
of  the  contract,  but  may  bring  an  action  to  recover  such 
damages  as  he  has  sustained  by  the  default  of  the  other. 


(a) 

ABSOLUTE  PEOMISES. 

§466.     Where  Promise  Absolute,  Performa/nce  not  Re- 
quired. 

A  person  may  make  an  absolute  promise  to  perform, 
<n  such  a  manner  that  it  will  be  no  answer  to  ajQ  action 
for  not  performing  that  the  other  party  has  not  per- 
formed his  side  of  the  agreement.  Thus,  if  A  makes  a 
promise  to  B  in  consideration  of  a  promise  made  by  B 
to  A,  and  A  has  not,  in  express  terms,  or  upon  a  reason- 
able construction  of  the  contract,  made  the  performance 
of  his  promise  depend  upon  the  performance  of  B's 
promise,  a  breach  of  his  promise  by  B  will  not  discharge 
A.  The  reason  is  that  he  has  agreed  to  do  something 
in  consideration  of  B  promising  to  perform  something 
and  not  in  consideration  of  B  actually  performing  the 
thing.^ 

It  may  be  laid  down  generally  that  if  there  is  no 
connection  in  the  matter  of  the  promises,  and  the  per- 
formance on  the  one  side  is  quite  independent  of  the 

iDev  V.  Dox,  9  Wend.  129,  24  Am.  Dec.  6  Ala.  699;  Cloufirh  v.  Baker,  48  N.  H.  2M; 

187;  More  v.  Bonnet,  40  Gal.  261;  Gould  v.  Gillum  v.  Dennis,  4  Ind.  417;   Stansbury  v. 

Banks,  8  Wend.  6«2,  24Am.  Dec.90;Gould.  Fringer,    11    Gill    &  J.  149;    Larimore  v. 

V.  Brown,  6  Ohio  St.  538;  Logan  v.  Hodges.  Ty!er,  88  Mo.  661. 
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performance  on  the  other,  the  promises  are  independ- 
ent.2  Where  for  example  by  the  terms  of  the  contract 
the  time  to  perform  the  covenant  on  the  one  side  is  to 
happen,  or  may  happen,  before  the  time  for  the  perform- 
ance of  the  covenant  on  the  other  side,  the  former  is 
not  dependent  on  the  latter.^  Thus,  suppose  that  in 
January,  1892,  A  agrees  to  purchase  land  of  B  and  cov- 
enants to  pay  a  sum  of  money  on  the  1st  of  April,  1892. 
B  covenants  in  turn  to  convey  the  lands  to  A,  but  no  day 
is  fixed  for  the  execution  of  the  conveyance.  So  soon  a» 
the  1st  of  April  is  passed,  B  can  sue  A  for  the  money, 
and  it  is  no  answer  to  his  claim  that  he  has  never  con- 
veyed, or  offered  to  convey  the  land  to  A.*  So  promises 
are  independent,  where  on  the  one  hand  a  chattel  is  sold 
and  agreed  to  be  delivered  on  demand,  and  on  the  other 
payment  is  deferred  until  five  months  after  the  date  of 
the  agreement.^ 

§467.     Independent    Promises    not   Favored — Concur- 
rent Promises. 

The  courts  do  not  favor  independent  promises,  and 
the  modern  cases^  show  that  they  will  not  construe 
promises  to  be  independent  of  one  another  where  they 
form  the  whole  consideration  for  one  another,  or  it  ap- 
pears that  they  are  to  be  performed  by  each  party  at  the 

2Case8  cited  in  last  note;  Ware  v.  Chap*  405,  2  Am.  Rep.  001;  Northup  v.  Northup, 

peJI,  Style,  fi86;  Rector  v.  Purely,  1  Mo.  186,  6  Cow.  8W;  McRarven  v.  Crisler,  83  Miss. 

18  Am.  Dec.  494;  Sawyer  v.  Christian,  40  548;  Dodge  v.  McCHntock,  47  N.   H.  8H8; 

Mo.  (App.)  895;  Strohmeyer     v.    Zeppen-  Clough  v.  Baker,  48  N.  H.  354;  Loud    v. 

feld.  28  Mo.  (App.)  268;  Butler  v.   Mfanny,  Pomona  Co.,  153  U.  S.  664;  Burns    v.    Im- 

58  Mo.  868;  Tracy  v.  Ex.  Co.,  7  N.  Y.  472;  provement  Co.,  55  Mo.  (App.)  881;  O'Neill 

Hamilton     v.    Ins.    Co..  137    U.    S.    870;  v.  Webb,  78  Mo.  (App.)  6. 

American  Boiler  Co.  v.  Fouthem.  60  N.  Y.  4 Matlock  v.  Kinglake,  supra, 

(bupp.)  861.                            ,n    A     ^1.   .A  sDox  V.  Dey,8Wend.866. 

3Matlock   V.  Kinglake,    10   A.  &E.  50;  ,„-,.       ,.   "          .,             _            ,    . 

Goodwin  V.  Holbrook,  4  Wend.  877;  Slate  ^/   The  older  casw,     says  Grose,  J.,  in. 

V.   Winona   R.   Co.,  21    Minn.  474;  Front  Glazebrook  v.  Woodrow,  8  T.  R.,  "lean  lo 

Street  R.  Co.  v.  Butler,  50  Cal.  574;  Couch  construe  covenanu  of  this  sort  to  be  inde- 

V.  Ingersoll,8Pick.  292;  McCoy  v.  Bixbee,  P«"<^«"*'  contrary  to  the  real  sense  of  the 

6  Ohio  St.  812;  Sayre  v.  Craig,  4  Ark.  10,37  Parties  and  the  true  justice  of  the  case.'* 


Am.  Dec.  757;  Bowen  v.  Bailey,  42  Miss. 
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8ame  time^  unless  the  intention  of  the  parties  to  the  con- 
trary be  very  clear,  but  a  failure  to  perform  one  promise 
will  exonerate  the  other  party  from  performance  on  his 
part.*  Where  money  is  to  be  paid  for  something  done 
or  delivered,  it  will  not  be  presumed  that  the  intention 
of  the  parties  was  that  the  money  was  to  be  paid  or  the 
thing  done  or  the  goods  delivered  without  performance 
on  the  other  sida* 

Thus,  in  agreements  for  the  sale  of  goods  the  obliga- 
tion of  the  seller  to  deliver  and  that  of  the  buyer  to  pay 
are  concurrent  conditions  in  the  nature  of  mutual  con- 
ditions precedent,  and  neither  can  enforce  the  agree- 
ment against  the  other  without  showing  performance  or 
readiness  and  willingness  to  perform  his  own  promise.^ 
So  in  contracts  for  service  the  performance  of  the  ser- 
vice is  a  condition  precedent,  and  the  employe  is  not  en- 
titled to  payment  without  rendering  or  offering  to  ren- 
der the  agreed  service.*  So  in  contracts  for  the  sale  of 
land,  the  conveyance  of  the  estate  and  the  payment  of 
the  purchase-money  are,  in  general,  concurrent  acts  and 
dependent  promises,  whether  a  particular  day  be  ap- 
pointed for  completion  or  not;  and  readiness  and  will- 
ingness to  complete  on  either  side  is  a  condition  prece- 
dent to  liability  to  complete  on  the  other.' 

t Marsh  v.  Richards,  29  Mo.  07:  Bank  of  «Blozam  v.  Sanders,  4  B.  &  C.  Ml;  Bank 

Columbia  ▼.  Hagner,  1   Pet.  466;  Hamilton  ▼.  Hagner,  1  Pet.  456:  Sargent  v.  Adams, 

V.  Thrall,  7  Neb.  818;  Scheland  ▼.  Brpeld-  3  Gray,  7S.  68  Am.    Dec.  716:  Grandy  ▼. 

inff,  6  Greg.  268;  Bruce  v.  Crews,  89  Ga.  McCleese,  8  Jones,  142, 64  Am.  Dec.  674; 

644,  99  Am.  Dec.  467;  Bean  v.  Atwater,  4  Draper  v.  Jones,  11   Barb.  963;  Hough  v. 

Conn.  8, 10  Am.  Dec.  91;  Greene  y.  Linton,  Rawson,  17  III.  668;  Metz  ▼.  Albrecht,  62 

7  Port.  138,  81  Am.  Dec.  707;  Powell  v.  R.  111.  491;  Smith   t.   Lewis,  26    Conn.  110- 

R.  Co.,  14  Greg.  866;  Quigley  ▼.  DeHaas,  Clarke  v.  Weis,  87  111.  488,  29  Am.  Rep.  60. 

Mi%!liv^3'  wihb'i^T?i*S&.^Nin;  .-  .  'McMillan  v.  Vanderlip,  12  lohna.  166; 

???«W^  ftfTlrf^fi  4Q^  J  R;?^2i?<'^£7i;  ^tark  v.  Parker,  8  Pick.W;  Olmstead  ▼ 

^^J^l^iruf'M'^A^'^^'iS^'S^^  Beale,19  Pick.  628:  Eldridge  ▼,  Rowe,8 

N.  Y.  247:  Robinson  t.  Harborer.  48  lAiss.  .V  *,  ^     ™      n  tl      1'  «r  ...    w     w 

796;  Brusie  v.  Peck,  14  U.  S.  (App.)  81.  •La^^d  v.  Pirn.  7  Me.  &  W.  474;  Manby 

ivj«*,t>K:n;«  TasM-«  ci.»^  io  d    t  qa  v.  Cremonlni.  6  Ex.  808;  Runkle  T.John- 

sKingPhillipMillsv.  Slater.  12  R.L  88.  son,  80  lU.  828, 83   Am.  Dec.  191;    Frey  v. 
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(b) 

DIVISIBLE  PROMISES. 

§468.    Failure  to  Perform  Part  of  Divisible  Promises. 

Where  the  promises  in  a  contract  are  divisible  it  is 
held  a  failure  of  a  party  to  perform  them  all  does  not 
discharge  the  other  from  his  obligation.  In  Simpson  v. 
Crippeuy^  A  agreed  with  B  to  supply  him  with  a  given 
quantity  of  coal  to  be  delivered  in  equal  monthly  install- 
ments for  twelve  montha  B  agreed  to  send  wagons  to  re- 
ceive the  coal.  B  did  not  during  the  first  month  send 
wagons  enough  to  receive  one-twelfth  of  the  coal.  A  re- 
scinded the  contract.  It  was  held  that  he  was  not  entitled 
to  do  so,  inasmuch  as  B  was  willing  to  continue  the  con- 
tract aa  to  the  remaining  installments,  and  it  did  not  ap- 
pear to  have  been  the  intention  of  the  parties  to  deter- 
mine the  contract  upon  the  failure  of  one  of  the  parties 
to  fulfill  one  of  a  series  of  terma  The  principle  of  this 
case  has  been  followed  in  a  number  of  cases  in  England 
and  in  a  few  in  the  United  States.*  On  the  other  hand 
in  Hoare  v.  Benniej^  the  defendant  had  bought  of  plain- 
tiffs a  large  quantity  of  iron,  to  be  shipped  in  the 
months  of  June,  July,  August,  and  September  in  about 
equal  portions  each  month,  and  plaintiffs  shipped  only 
a  small  portion  in  June,  not  being  nearly  the  portion 
stipulated  for  in  that  month.  It  was  held  that  defend- 
ant was  not  bound  to  accept  the  smaller  quantity,  nor 
any  subsequent  tender,  as  plaintiffs  had  substantially 
failed  to  perform  their  part    of    the  contract,  which 

1 L.  R.  8  Q.  B.  14.  where  on  a  sale  of  goods  the  price  i%  payable 

aM^rs^v  ^t^\   To    V     Navlor    fi  Add  »**  installments,  a  utilure  to  pay  one  install- 

Cas  Srf"reiS  V  BuJ'  L  r'^  9  t  P  £S-  "«"'  "^  the  agreed  time  downot  discharge 

T?5tt«?V  HeckJ^hCT  V*N   J   (E^^^^  the  whole  contract,    but    the    buyer.   By 

Gerli    V.  Silk   Manfg.  Co..  31  Atl.  Rep.       {f\n  ^I'Sii**"*^'   °^    ^*  **^*-    T^*^*™*" 
401;  Lucesco  Oil  Co.  v.  Brewer.  W  Pa.  St.       Sales  $  210. 
861;  Cohen  v.  Piatt,  69  N.  Y.  848.      So  3  6H.&N.  19. 
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formed  a  condition  precedent  to  the  liability  of  the  de- 
fendant The  rule  of  this  case,  in  commercial  contracts 
at  least,  is  approved  by  the  Supreme  Court  of  the  United 
States  and  by  the  weight  of  American  authority.* 

But,  it  is  agreed  by  all  courts,  that  the  right  of  res- 
cission may  be  exercised  on  failure  to  perform  a  part  or 
installment  of  the  contract: 

First.  Where  by  the  express  terms  of  the  agreement, 
performance  of  each  stipulation  is  made  a  condition  pre- 
cedent to  its  continuing  obligations;  or  where  it  is  evi- 
dent from  the  nature  and  circumstances  of  the  case,  that 
the  regular  performance  of  each  stipulation  was  an  in- 
ducement to  the  contract,  and  so  goes  to  the  root  of  the 
matter  as  to  make  its  performance  a  condition  of  the  ob- 
ligation to  proceed  in  the  contract.^ 

Second.  Where  the  party  in  default  expressly  an- 
nounces or  his  conduct  is  such  as  to  evince  an  intention 
to  abandon  the  contract  or  a  design  no  longer  to  be 
bound  by  its  terms.®  Refusing  to  pay  at  the  time  called 
for  falls  under  this  exception.*^ 

§469.     Alternative  Promises. 

Where  promises  are  in  the  alternative,  i.  e.,  where  the 
promisor  agrees  to  perform  one  of  two  or  more  different 
acts,  he  has  a  right  to  elect  which  one  of  the  alternative 
promises  he  will  perform  ;^  unless  the  election  is  ex- 
pressly given  to  the  promisee.^    An  election  once  made 

4Norringion  v.  Wright.  115  U.  S.  188;  bold  v    Voorhees,  80   Pa.  St.  116;   Branch 

King  Philip  Mills  Co.  v.  Slater,  13  R.  I.  8&!:  v.  Palmer,  65  Ga.  210;  Robson  v.  Bobn,  27 

Pope    V   Porter,  102  N.  Y.  866;  Bance  v.  Minn.  883. 

Earle,  148  Mass.  1 ;  Rugg  v.  Morris,  1 10  Pa.  7id 

Fed'^'en  Ym''*              """^  ^'"^'  ^^''''"'  "^  ^Metr  v.  Albrecht,  5S  111.  491;  Norris  v. 

,*.!.f^        \rN                T^^        «...  Harris,  15  Gal.  226:   Mayer  V.  Dwincll,  29 

swilaon  V.  Owens,  i  Ind.  Ter.  165,  38  vt.  298;  Smith  v.  Sanborn.  11   Johns.  69; 

S.  W.  Rep.  978;  Norrington  V.    Wnghi,  Choice  v.  Moseley,  1  Bail.  186, 19  Am.  Dec. 

supra;  Tyson  v.  Doe,  15  Vt.  571;  Catlin  v.  ^\ 

M^iT  ^-  ^-  ^"  '•""*"  '•  ^*"""'  ^  'Norris  v.  Harri..  15  Cal.  2U.    U  the 

^ '.         ^.^         ,«  »#j    .««    T>    J.  promisee  have  the  election,  be  must  gen- 

eCurtis  V.  Gibnev,  69  Md.  181;  Bradley  erally  give  noUce  of  his  election  to   the 

7;  ^,*P.^'J*  ?!!•  ^-  ^i*^n***^^^-xP°,'*:f*?  promisor    before     he    can    charge    him. 

Vt  114;  Blackburn  V    Reilly  47  N.  J.  (L.)  Center  v.  Center,  3S  N.  H.  818. 
308;  Stephenson  v.  Cady,  117  Mass.  6;  Key- 
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is  final  and  irrevocable,^  and  if  the  promisor  has  a  right 
to  do  one  of  two  things  by  a  given  day,  his  right  of  elec- 
tion is  lost  if  that  day  passes  without  his  electing.*  A 
promise  to  pay  a  certain  amount  of  money  on  a  given 
day,  with  a  stipulation  following  that  it  may  be  dis- 
charged in  some  other  commodity,  becomes  an  absolute 
promise  to  pay  money,  if  that  other  commodity  is  not 
paid  on  the  day.*^ 

(c) 

SUBSIDIARy  PROMISES. 

§470.     Subsidiary  Promises  Explained  a/nd  Illustrated. 

Where  in  the  contract  there  are  several  promises,  and 
it  appears  that  the  non-performance  of  one  of  them  does 
not  materially  aflfect  the  contract  or  frustrate  its  main 
object,  then  this  partial  failure  will  not  act  as  a  breach 
of  the  contract,  but  the  other  party  will  have  his  action 
for  any  damage  he  may  have  sustained  from  the  fail- 
ure.^ 

In  Bettiyii  v.  Oye,^  the  plaintiff,  a  professional  singer, 
entered  into  a  contract  with  the  defendant,  director  of 
the  Koyal  Italian  Opera  in  London,  for  the  exclusive 
use  of  his  services  as  a  singer  in  concerts  and  operas  for 
a  considerable  time  and  upon  a  number  of  terms,  one  of 
which  was  as  follows:  "(7)  Mr.  Bettini  agrees  to  be  in 
London  without  fail  at  least  six  days  before  the  com- 
mencement of  his  engagement,  for  the  purpose  of  re- 
hearsals." The  plaintiJBf  broke  this  term  by  arriving  on- 
ly two  days  before  the  commencement   of  the  engage- 

sBrown  ▼.  I  s.  Co..  1  El.  &  E.  868;Gath  Tex.  574,    33  S.  W.  Rep.  658;    Baker  v. 

V.  Lees,  8  Hurl.  &  C.  658.  Todd,  6  Tex.  273,  55   Am.  Dec.  776;  Plum- 

♦  Choice  v.Moselcy,!  Bail.  136,  \^^m.  g^**  v.  K^ton,  9  YerR.  27;  Kalkman    v. 

Dec.  661;  Roberts  v.Bcalty.  2  Penr.A  W.  Baylea,     17    Gal.  291;. 

•  63,  21  Am.  Dec.  410.  1  Weintz  v.  Hafner,  78  III.  27. 

sorlental  Hotel   Co.  v.   Oriffitht.  88  >  1  Q.  B.  Div.  188. 
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ment^  and  the  defendant  treated  this  as  a  discharge.  But 
the  court  thought  that  this  stipulation  did  not  so  go  to 
the  root  of  the  matter  as  to  render  the  performance  of 
the  rest  of  the  contract  by  the  plaintiff  a  thing  different 
in  substance  from  what  the  contract  stipulated  for,  but  it 
merely  affected  it  in  a  way  which  could  be  compensated 
for  in  damages.  Therefore  it  did  not  authorize  the  oth- 
er party  to  abandon  the  contract.' 

On  the  other  hand  a  promise  is  not  subsidiary  where 
it  goes  to  the  root  of  the  contract,  so  that  a  failure  there- 
in would  frustrate  the  main  object  of  the  contract  Thus,^ 
where  a  singer  waa  engaged  for  a  season  to  take  the 
principal  part  in  a  new  opera,  it  was  held  that  her  fail- 
ure to  perform  on  the  opening  and  the  three  next  suc- 
ceeding nights,  went  to  the  root  of  the  contract  and  dis- 
charged the  other  party .^  And,  in  general,  where  the 
failure  to  perform  a  contract  is  in  respect  to  matters 
which  would  render  the  performance  of  the  residue  a 
thing  different  in  substance  from  what  was  contracted 
for,  the  party  not  in  default  may  abandon  the  contract^ 

II. 

Conditional  Pbomisbs. 

§471.     The  Different  Kinds  of  Conditionai  Promises^ 

Where  a  person  (say  A)  makes  a  promise  to  another 
(say  B)  which  is  not  an  absolute  promise  but  subject 
to  some  condition,  that  condition  is,  as  r^ards  time, 
either  (a)  subsequent,  (b)  concurrent  or  (c)  precedent. 

(a)  In  the  case  of  a  condition  subsequent^  the  rights 
of  B  under  A^s  promise  are  determinable  upon  a  speci- 

3 Another    illustration  of    a   subsidiary  'Leopold  v.  Salkey,  89  III.  4lSt;  Campbell 

promise  is  to  be  found  in  a  warranty  on  a  Printing  Press  Co.  ▼.  Marsh,  86  Pac  Rep^ 

sale  of  goods.    See   post,  §  474.  79  (Colo.). 

«Pou8sard  v.  Spiers.  1  Q.  B.  D.  410. 
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§473.     Dependent  Conditions  Precedent  MiLSt   he  Per- 
formed or  Promise  Discharged. 

A  condition  precedent  of  this  character  is  defined  as 
a  promise,  the  untruth  or  non-performance  of  which 
discharges  the  contract^  If  the  obligation  of  one  prom- 
ise is  expressly  or  impliedly  conditional  upon  the  due 
performance  of  the  other,  then  the  performance  of  the 
promise  constituting  the  executory  consideration  is  a 
condition  precedent  to  the  liability  to  perform  the  other 
promise.^  Therefore,  where  A  has  expressly  or  implied- 
ly agreed  to  do  a  certain  thing  on  condition  that  B  pre- 
viously does  some  other  thing,  if  B  does  not  do  as  he 
agreed  A  is  discharged.^  But  the  promise  of  B,  as  we 
have  seen,*  must  be  in  regard  to  some  matter  which  the 
parties  to  the  contract  have  expressly  stated  shall  be 
vital  to  its  existence,  or  which  upon  a  reasonable  con- 
struction of  the  contract  they  may  be  deemed  to  have 
considered  as  vital. 

§474.     Condition  and  Warranty  Distinguished. 

A  warranty  is  a  promise  of  indemnity  against  a  fail- 
ure to  perform  a  term  in  the  contract;  it  is  an  express 
or  implied  statement  of  something  which  the  party  un- 
dertakes shall  be  part  of  the  contract ;  and  though  part 
of  the  contract,  collateral  to  the  express  object  of  it 
Therefore,  the  breach  of  a  term  which  amounts  to  a  war- 
ranty will  give  a  right  of  action^  but  it  will  not,  like  the 
breach  of  a  condition,  take  away  existing  liabilities;  for 
it  is  a  mere  promise  to  indemnify.^ 

1  Anson  Contr.  808.  Mich.  4T8;  Harder  v.  Marion  Co.  Com.,  97 

«  Leake  Contr.  648:  Oakley  v.  Morton,  ]^^'  ^J  ?*Y***1L  vt'^'^^  ?  ^^^'  ^^' 

11  N.  Y  26,  62  Am.  Dec.  40i  Roberts  v.  Op-  S",''**^J\9"i5j*^  ^•^-  ®''  Larimore  v. 

dyke,  40  N.   Y.  264;  Crane   v.   Kimbel,  2  Tyler,  88  Mo.  666. 

iones  &    S.  466;  Jenkins   v.   Wheeler,  8  3 Cases  in  last  note. 

Ceyes,  666;  Pattrfd^e  v.  Gildermeister.  1  4  Ante  «  aAR 

Keyes  M;  Bersch  v.  Sander,  87  Mo.  lo4;  Ante,  «  4WJ. 

United  States  v.  Clark,  1  Hemp.  315;  Mai-  ,  iAV^^r  ^a"'*"*  *^'  Chanter  v.  Hopkins, 

bon  V.   BIrney.  11  Wis.  107;  Dermott  v.  <  M.  &  W.  404. 
Jones,  2    Wall.  1:  Button  v.  Russell,  55 
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Much  confusion  has  resulted  from  the  courts  having 
failed  very  often  to  distinguish  between  a  warranty  and 
a  condition.^  A  warranty  is  express  when  the  seller  ac- 
tually assures  the  buyer  of  the  existence  or  non-exist- 
ence of  a  fact  and  implied  when  the  law  deduces  or  in- 
fers that  assurance  from  the  execution  of  the  contract 
of  sale.^  Examples  of  implied  warranties  upon  the  sale 
of  goods  have  been  already  given  in  a  former  chapter.^ 

It  follows  that  there  is  no  right  in  the  buyer  of  goods 
to  rescind  the  contract  because  of  a  breach  of  warranty 
— otherwise  the  obligation  of  a  warranty  would  not  dif- 
fer from  the  elBfect  of  a  condition  precedent — but  his 
remedy  is  an  action  for  damages.*  But  it  is  said  by  a 
recent  author  on  the  law  of  Sales,®  that  in  the  majority 
of  the  American  States,  for  the  purpose  of  avoiding  cir- 
cuity of  action  as  it  is  claimed,  the  buyer  may  even  after 
acceptance  of  the  goods  bring  his  action  for  breach  of 
warranty,  rescind  the  contract  of  sale  and  return  the 
goods,  in  place  of  bringing  his  action  for  damages.'' 

tSee  remarks    of    Abmffer,   C.    B.,   in  is    executory,  and    the  firoods    yet  to  be 

Chanter  v.  Hopkins,  4  M.  &  W.  379;  and  of  manufactured,  no  title  cin  past  until  de- 

Martin,  B.,  in  Azemar  v.  Casella,    L.  R.  2  livery  or  some   equivalent  act   to  which 

C.  P.  677.  ^^b  parties  assent;  and  when  offered,  the 

an/.rri.ir{nfi  v  Revan  8  Rawle  U-  Otts  vendee  may  reject  the  goods  as  not  an- 

V.  aSJSS?'  10  if  &  M  4?rTerK^^  »werinK  the  bargain,  but  if.  the  sale  w»s 

Devcr,^  6a.   648;  Osgood  v.  Lewis,  2  with  warranty,  he  may  receive  the  goods. 

Har  &  G.  406:  Neave  v.  Arnti,  6  Wis.  174.  f  "<»  i»»«?  the  same  conseauences  atuch  as 

nar.  a.  ^-J^'  ^  ^  ^  in  the  former  cases,  and  among  others, 

4  Ante,  Chap.  II.  the  right  to  compensation  if  the  warranty 

s  Voorhecsv.  Earl,2Hill,  288- Mullerv.  is  broken."    The  purchaser  is  not  bound 

Eno,  14  N.  Y.  607;  Hoover  v.  Sidener.  96  to  rescind,  he   may  use    the  goods    and 

Ind.  290;  Wright  v.  Davenport,  44  Tex.  bring  his  action  on  the  warranty.    Briggv. 

164-  Buckingham  v.  Osborne,  44  Conn.  188;  Hilton,  96  N.  Y.  617,  62  Am.  Rep.  68. 

Street  v.   Blay,  2  B.  &  Ad.  466;  Day  v.  e  Tiedeman  Sales,  f  107. 

N.  Y.  629,  it  is  said:  -I?  the  sale  is  of  JSJ^SS^'^rn    f' SLlYh*  ^'l^^?   S8»' 

existing  and  specific  goods,  with  or  with-  5?"^/?^  ^?'^'  ^°i^^*  ^iT*'  .^^-  ^j 

S5i  warranty  oT  quality,  the  title  at  once  JiS'^LPSifl  ^"iJr^if'Sk  tAh^SJ' omCi .? 

passes  to  the  pur^iaser.  and  where  there  J^j"-  J*'  Si"  Lji^f  "»^  n    Wf  ?  ^' 

UtrTexpress  warranty,  it  is,  if  untrue,  at  ^^J.  J-  J^V^^!^^\^  r^i'  L  ^hl  fr^ 

once  broken,    and    the    vendor  becomes  {i^f^,%^^f«^Sa  ?«,;;.  aM-W^i;^^^^ 

lUble  in  damages,  but  the  purchaser  can-  if£her  4? wS  888^  rXv^L^?^  M  in' 

not  for  that  reason  either  refuse  to  accept  YJr^^*l  ^  rhlo.'n  m  nTjinSTSIi 

the  goods  or  return  them.    If  the  contract  ^^5;  Bycrs  v.  Chapin,  28  Ohio  St.  306. 
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§  475  DISCHARGE  BY  BREACH.  [PART  IV. 

§475.     Waiver  of  Conditions. 

The  performance  of  a  condition  may  be  waived  by  the 
party  who  has  a  right  to  enforce  it,  in  which  case  the 
latter  will  be  precluded  from  relying  upon  the  perform- 
ance of  the  residue  as  a  condition  precedent  to  his  lia- 
bility ;  but  must  perform  the  contract  on  his  part,  and 
rely  upon  his  claim  for  damages  in  respect  of  the  defect- 
ive performance.^  Thus,  where  one  of  the  parties  to  a 
contract  is  bound  to  do  certain  work  within  a  certain 
time,  and  fails  to  complete  it  within  the  stipulated  time, 
and  the  other  party  urges  him  to  go  on,  this  is  a  waiver 
of  strict  performance  as  to  time,  and  a  recovery  may  be 
had  on  the  basis  of  the  amount  and  value  of  the  work 
done,  reckoned  at  the  contract  price,  deducting  dam- 
ages for  the  delay.^ 

Waiver  may  be  express  or  implied,  but  to  constitute 
a  waiver,  the  acts  or  circumstances  relied  on  to  consti- 
tute it  must  have  been  performed  or  have  transpired  af- 
ter the  party  against  whom  the  waiver  is  urged  knew,  or 
should  have  known,  the  facts  constituting  the  breach.^ 
The  act  or  words  must  show  an  intention  to  waive  the 
right  of  enforcing  the  condition  in  order  to  constitute  a 
waiver.*  And  although  mere  delay  or  negligence  in  the 
enforcement  of  the  condition  does  not,  in  itself,  amount 
to  a  waiver,**  it  is  a  fact  from  which,  if  it  be  not  ex- 
plained by  the  proof  of  facts  which  make  the  delay  rea- 

1  Ellen   ▼.  Topp  6  Ex.  441;  Graves  t.  work  done  is  not,  of  itself,  and  without  re- 

Le&rg,  9  Ex.  717, 23  L.  J.  Ex.  231 ;  Haden  v.  ^ard  to  the  circumstances  under  which  it 

Coleman,  73  N.  Y.   667;  Smith  v.  Alker,  was  made,  conclusive  evidence  of  a  waiver 

102  N.  Y.  87:  Murray  v.Farthinjj,  6  Mo.  251;  of  claims  for  defects  in  the  work;  Moulton 

Ohio  Car.  Co.  v.  Menzies,  90  Ind.  83,  46  v.  McOwen,  103  Mass.  587;  Morrison  v. 

Am.    Rep.    195;     Reformed     Church    v.  Cummings,  26  Vt.  486. 

Brown,  29    Barb.  8.%.  4    A^b.    App.  81;  4  Fishbackv.  Van  Dusen,  88  Minn.  117; 

Bristol  V  Tracy,  21  Barb.  236;  Weaver  v.  Fuller  v.   Bean,  82  N.  H.  290;  Pari ow  v. 

Wisner,  51  Barb.  638.  eihs,  15  Gray,  229:  Hammett   v,  Linne- 

« Phillips   V.    Seymour,    91    U.    S.  646;  mann,  48  N.  Y.  899;  Smith  v.  Dennie,  6 

Eyster  v.  Parrott,  83  III.  517.  Pick.  262. 

3  Dodge  V.  Minn.,  etc.,  Roofing  Co.,  14  *  Fishback  v.  Van  Dusen,  88  Minn.  117; 

Minn.  49.    Payment  or  part  payment  for  Farlow  v.  Ellis,  15  Gray  229. 
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§476.    The  Remedies  for  Breach  of  a  Contract. 

For  all  the  rights  invaded  and  all  the  wrongs  suf- 
fered in  and  about  the  contract  and  during  the  period 
of  the  contractual  relation,  Remedies  are  given  by  the 
law  to  the  party  injured.  These  remedies  are  of  various 
kinds,  and  they  may  relate  to  or  grow  out  of  the  making 
of  the  contract,  or  they  may  relate  to  and  grow  out  of 
the  breach  of  the  contract.  The  former  have  been  treated 
in  several  of  the  preceding  chapters,  while  the  latter  will 
be  discussed  in  the  next  succeeding  chapters. 

The  remedies  open  to  a  person  who  is  injured  by  the 
breach  of  a  contract  made  with  him,  are  of  two  kinds : 
he  may  seek  to  obtain  damages  for  the  loss  he  has  sus- 
tained; or  he  may  seek  to  obtain  specific  performcmce 
of  the  contract  which  the  other  party  has  refused  or  neg- 
lected to  perform.* 


1  Every  breach  of  contract  entitles  the  certain  contracu  and  under  certain  cir- 
injured  party  to  damag^es,  though  they  be  cumtunces  that  specific  performance  can 
but  nonainal:  but  it  is  only  in  the  case  of       be  obtained.    See  post,  {  492. 
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CHAPTER  XVIII. 

DAMAGES. 

Section  477.  Introductory. 

478.  Foundation  Principle  of  Damages  is  Compensation. 

479.  Measure  of  Damages^-Rules  in  Hadley  v.  Baxendale. 

480.  First  Rule  in  Hadley  v.  Baxendale. 

481.  Second  Rule  in  Hadley  v.  Baxendale. 

482.  Third  and  Fourth  Rules  in  Hadley  v.  Baxendale. 

483.  Punitive  Damages  and  Injuries  to  Feelings. 

484.  Duty  not  to  Increase  Damages. 

485.  Liquidated  Damages  and  Penalties  Distinguished. 

486.  Same — Construction  of  Contracts  as  to 

487.  Same— Rules  for  Construction  of  Such  Contracts. 

488.  No  Second  Action  for  Same  Damaces. 

§477.     Introductory. 

We  come  now  to  the  question — the  contract  being 
broken  and  an  action  for  damages  being  brought  upon 
it,  and  the  damages  being  unliquidated,  i.  e.,  unascer- 
tained in  the  terms  of  the  contract  itself,^ — ^what  is  the 
amount  which  the  plaintiflf,  if  successful,  is  entitled  to 
recover,  i.  e.,  what  is,  to  use  the  legal  term,  the  measure 
of  damages? 

§478.    Foundation  Principle  of  Damages  is  Compensa^ 

tion. 

The  rule  of  law  is  that  where  a  party  sustains  a  loss 
by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money 

>  See  post,  f  485. 
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j   479  DAMAGES.  [PABTV. 

can  do  it,  to  be  placed  in  the  same  situation,  with  re- 
spect to  damages,  as  if  the  contract  had  been  performed.^ 
In  other  words  compensation  to  the  injured  party  is  the 
foundation  principle  of  damages.^  Thus,  where  no  loss 
accrues  from  the  breach  of  contract,  the  plaintiff  is  nev- 
ertheless entitled  to  a  verdict,  but  for  "nominal''  dam- 
ages only ;  nominal  damages  meaning  "a  sum  of  money 
that  may  be  spoken  of,  but  that  has  no  existence  in  point 
of  quantity,"^  or,  as  they  have  been  called  by  an  old 
writer,  "a  mere  peg  to  hang  costs  on."^  On  a  breach  of 
a  promise  to  pay  a  certain  sum  of  money,  nothing  more 
than  the  sum  due  with  interest  can  be  recovered,  the 
possible  loss  to  the  creditor  by  being  kept  out  of  his 
money  not  being  allowed  to  be  considered  by  the  jury 
in  assessing  damages. 

§479.    Measure  of  Damages — Rules  in  Hadley  v.  Bax- 

endale. 

The  leading  case  is  Hadley  v.  Baxendale}  Here  Had- 
ley &  Co.  were  owners  of  a  mill,  and  the  shaft  of  one  of 
their  engines  having  broken  they  gave  it  to  the  defend- 
ant, a  carrier,  to  take  to  an  engineer  to  serve  as  a  pattern 
for  a  new  one ;  the  defendant's  clerk  being  informed  that 
the  mill  was  stopped  and  that  the  shaft  must  he  deliv- 
ered immediately.  But  through  the  negligence  of  the 
defendant  the  shaft  was  not  delivered  promptly  and  in 
consequence  Hadley  &  Co.  did  not  get  the  new  shaft  un- 
til several  days  after  they  otherwise  would  have  done, 

1  Robinson  v.  Harman,  1  Ex.  885.  19  8.  E.   Rep.  739;  Beaumont   v.  Great- 

2  Griffin  V.  Colvcr,  16  N.  V.  494;  Noble  ^W  C\^i Jl*'ii^"i*'*^"  £'  H^^'  ^\ 
y.  Ames  Manuf.  Co.,  112  Mass.  4»7;  Buck-  V^'ritll'Kf^^'ktA^^rl.  \J^%f^}''^lf^ 
ley  V.  Buckley,  12  Ncv.  489;  Friedlander  v.  g;  ^J"?^  ^r'X^Jt'nM^^^^il'^  a«- 
Pugh,48Miss.  lll;KinK  v.  Gilson.  32X11,  5^' v-  J***  ^^'  ^  ^^^^  ^t.  565,27  Am. 
348;  88  Am.  Dec.  289;  Hillcbrant  v.  Brewer,  "^^P-  **^- 

6  Tex.  45,  65    Am.  Dec.    767;  Osborn  v.  *  See    Stanton     v.      R.  Co.,  60    Conn. 

Stassen,  25  Kan.  736;   Eckel  v.  Murphey,  272,  21  Am.  St.  Rep.  110. 

15  Pa.  St.  488,  53  Am.  Dec.  607.  1  9  £,  341, 

3  Hauard  v.  Hardlson,  114  N.  C.  483, 
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the  mill  in  the  meantime  remaining  silent  and  idle  to 
the  pecuniary  loss  of  the  proprietors.  For  the  loss  of 
the  profits  which  they  would  have  made  if  the  new  shaft 
had  come  to  them  when  they  expected  it,  Hadley  &  Co. 
brought  an  action  and  the  question  was  whether  the 
damages  were  too  remote.  The  court  held  that  if  the 
<jarrier  had  been  made  aware  that  a  loss  of  profits  would 
result  from  delay  on  his  part  he  would  have  been  answer- 
able. But  it  did  not  appear  that  he  knew  that  the  want 
of  the  shaft  was  the  only  thing  which  was  keeping  the 
mill  idle,  and  therefore  he  could  not  be  liable  for  the  loss 
of  profits.  The  court  laid  down-  the  following  as  the  rules 
for  ascertaining  the  measure  of  damages  in  actions  for 
breaches  of  contract,  viz. : — 

Where  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract 
should  be : 

(1)  Such  as  ma/y  fairly  am.d  reaaonahly  he  considered 
as  arising  naturally,  i.  e.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself. 

(2)  Such  as  may  reasonably  he  supposed  to  have  heen 
in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach 
of  it. 

(3)  Such  as  arose  out  of  the  special  circumstances 
under  which  the  contract  was  made,  where  such  circum- 
stances were  communicated  by  the  plaintiff  to  the  de- 
fendant. 

(4)  But,  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he,  at  the 
most,  cam.  only  be  supposed  to  have  had  in  his  contem- 
plation the  amount  of  injury  which  would  arise  gener- 
ally, not  affected  by  amy  special  circumstances. 
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Eadley  v.  Baxendale,  and  the  principles  it  lays  down 
regarding  the  measure  of  damages,  have  been  followed 
in  all  the  courts  of  the  United  States.^  We  shall  now 
exanine  the  four  rules  in  detail. 

§480.     First  Rule  in  Eadley  v.  Baxendale, 

It  will  be  observed  that  the  first  rule  in.  HadXey  v. 
Baxendale,  requires  that  the  damages  shall  be  the  nat- 
ural result  of  the  breach.  This  means  that  the  injury 
arising  from  the  breach  must  be  immediately  connected 
with  the  breach  of  contract,  and  not  merely  connected 
with  it  through  a  series  of  causes  intervening  between 
the  immediate  consequences  of  the  breach  and  the  dam- 
age complained  of.*  Thus,  where  an  opera  house  was 
not  completed  at  the  time  agreed,  whereby  one  of  the 
singers  took  cold  and  the  lessee  lost  the  anticipated  re- 
ceipts of  the  performance,  it  was  held  that  the  damage 
arising  from  the  sickness  of  the  i)erformer  was  too  re- 
mote to  be  the  subject  of  recovery.* 

But  as  the  natural  result  of  one  breaking  his  contract 
is  to  cause  the  other  to  suffer  i>ersonal  trouble  and  in- 
convenience^ or  to  put  him  to  expense  in  carrying  out 
what  the  defendant  had  agreed  to  do,*  damages  for  these 
where  they  naturally  flow  from  the  breach  of  the  con- 
tract are  properly  recoverable 

>  Damages  are  said  to  be  either  general  584, 10  Am.  Dec.  70S:  Ashe  v.  De  Rossett.  &■ 

or  special.  General  damages  are  theconse-  Jones,  999,  7S  Am.  Dec.  668;  Milbels  Mfg. 

quence  of  the  breach  of  contract,  or  other  Co.^v.  Day,  60  Iowa  860:  Blanchard  v.  Sljr, 

injurious  act.  Irrespective  of  any  special  91  Wend.  843,  84  Am.  Dec.  960;  Herrings 

circumstances:  as  the  loss  of  money  caused  v.  Scaggs.  82  Ala.  180.  84  Am.  Rep.  4;  Os- 

by  the  non-payment  of  a  debt,  or  the  de-  borne  v.  Poket,  83  Minn.  10;  Friend,  etc., 

privation  of  goods  caused  by  a  failure  to  Lumber  Co.  v.  Miller,  87  Cal.  484:  McGov- 

deliver  under  a  contract  of  sale.  Vander-  ern  v.  Lewis,  68  Pa.  St.  981, 04  Am.  Dec. 

slice  V.  Newton,  4  N.  V.  130.  Special  dama-  80;  Mackey  v.  Olsen,  19  Ore.  499. 

ges  are  the  further  consM  uence  caused  by  t  Academy  of  Music  v.  Hackett.  9  Hilt, 

the  breach  of  contract   happening  under  217 

special  circumstances,  as  where  a  contract  •  h^kk.  .    d    r«    i     n    ia  ri    n    m 

ismade  or  goods  are  ordered  for  a  special  ,  *  Hj}***  ▼•  R-  fo-,  L.  R.  10  0-  B.  Ill; 

purpose,  which  purpose  fails  by  reason  of  }^^  Manners  v.  Johnson,  L.  R.  1  Ch.  Div. 

the  default  in  performance.  Smith  v.  Sher-  ^^^* 

man,  4  Gush.  408.  «  Barker  v.  Mann.  5  Bush,  879,  98  Am^ 

1  Jackson  v.  Adams,  0  Mass.  484.  8  Am.  ^^'  373. 
Dec.  04;  Bond  v.  Quattlebaum,  1  McCord, 
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§481.     Second  Rule  in  Hadley  v.  Bawendale. 

The  damage  may  also  include  such  matters  as  both 
parties,  in  making  the  contract,  might  reasonably  expect 
to  be  the  consequence  in  the  particular  case ;  and  in  re- 
gard to  which,  therefore,  they  must  be  taken  to  have  in- 
tended to  contract.^  Thus,  where  a  landlord  agreed  in 
a  lease  of  a  farm  to  repair  the  fences  so  as  to  secure  the 
crop,  and  failed  to  do  this,  and  cattle  broke  in  and  in- 
jured the  crops,  it  was  held  that  he  was  liable  for  that 
damage  to  the  crops,  for  it  was  obvious  in  such  a  case 
that  such  a  damage  must  have  been  uhderstood  by  the 
parties  to  be  a  probable  result  of  a  breach.^  So  where 
A  constructs  a  hot  air  furnace  in  B's  house  in  a  negli- 
gent manner,  A  is  liable  for  the  loss  of  the  house  caused 
by  it  igniting  from  said  furnace.^ 

And  this  rule  permits  the  recovery  of  anticipated  prof- 
its where  their  loss  might  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties,  at  the 
time  of  the  making  of  the  contract,  as  the  result  of  non- 
performance,^ provided  the  loss  of  the  profits  be  the  na- 
tural and  necessary  result  of  the  breach**  and  not  losses 
arising  from  other  collateral  undertakings  entered  into 
upon  the  faith  of  the  promise.®  But  the  only  profits 
that  can  be  compensated  for  are  such  as  are  not  merely 

1  Goodloe  V.  Roarers,  9  La.  Ann.  275.  01  Taft  v.Tiede,  66  la.  370:  Annl  Mining  C.  v. 

Am.  Dec.  205;  Cutting  v.  R.  Co.,  18  Allen,  Humble,  153  U.S.  540;  Shoemaker  v.  Acker, 

885;  Buffalo  Barb  Wire  Co.  v.  Phillips,  64  48  Pac.  Rep.  88  (Gal.);  Collins  v.  Larelle, 

Wis.  838;  Houston  R.  Co.  v.  Hill,  83  Tex.  81  Atl.  W.  Rep.  484  (R.I.) 
J»;  Shouse  v.  Neiswaanger,  18  Mo.   App.  5  Coweu  Falls  Manfg.  Co.  v.  Rogers,  19 

W6;  Hammer  v.  Sch^ocnfelder  47  Wis   46&;  Ga.  416,  65  Am.  Dec.  608;  McKinnon  v.  Mc- 

Illinois  Central  R.  Co.  v.  Cobb,  64  111.  1«8;  Ewan,  48  Mich.  106,  42  Am.  Rep.  458;  Hoy 

Fleming  v.  Beck   48  P^St^  812;  True  v.  ^.  Gronoble,  84  Pa.  St.  9,  75  Am.  Dec.  6^; 

International  Tel.  Co.,  60  Me.  9.  11   Am.  Simmons  v.  Brown,  6  A.  I.  299.  78  Am. 

'^^P-^o*-  Dec.  66;  Adams  Ex.  Co.v.  Egbert,  86  Pa. 

«  Culver  V.  Hill.  68  Ala.  66,  44  Am.  Rep.  St.  860.  78  Am.  Dec.  888;  Goodrich  v.  Hubb- 

184;  Schwan  v.  Schieffelm,  31  N.  B.  Rep.  ard,  51  Mich.  68;  Doonell  v.  Jones,  17  Ala. 

1025  (N.  Y.)  689.  52  Am.  Dec.  194:  Fuller  v.  Curtiss.  100 

3  Uhhg  V.  Barnum,  48  Neb.  584,  61  N.  JP<1-  »87,  60  Am  Rep.  786;  Howe  Machine 
W.  Rep.  750.  ^°*  ^'  Bfysoo.  44  la.  159,  34  Am.   Rep.  78P. 

4  U.  S.  V.  Behan,  110  U.  S.  838:  Boyd  v.  -.  *  ^JS^'S??,"  ^-  ***r2'''c  "'W*?  ^S* 
Meighan,48  N.  J.  L.  404;  Hubbari  v.  £"' ^V^^^^JS!  \-^  ^*"'  V  Sf**  ^Vl 
Rowell,  51  Conn.  428;  Adaiis  Ex.  Co.    v.        5?  k'^-.^^P^^'o^"^,! f*  ""•   ^anham,  14 
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speculative  or  conjectural  but  which  are  capable  of  being 
ascertained  by  the  rules  of  evidence,  to  a  reasonable  de- 
gree of  certainty^ 

§482.     Third  and  Fourth  Rules  in  Hadley  v.   Bcuven- 

dale. 

The  third  and  fourth  rules  grown  out  of  the  second 
and  amount  to  this,  viz. :  that  any  special  loss  which 
might  accrue  to  the  plaintiff,  but  which  would  not  nat- 
urally and  obviously  flow  from  the  breach  but  for  spec- 
ial circumstances  in  the  contract,  is  not  recoverable,  un- 
less it  be  shown  that  those  circumstances  were  know^n 
to  the  defendant,  in  which  case  the  law  presumes  that 
the  consequences  of  the  breach  were  contemplated. 
This  principle  is  well  stated  in  a  New  York  case^ 

"Parties  entering  Into  contracts  usually  contemplate  that  they 
will  be  performed,  and  not  that  they  will  be  violated.  They  very 
rarely  actually  contemplate  any  damages  which  would  flow  from 
any  breach,  and  very  frequently  have  not  sufficient  Information  to 
Know  what  such  damages  would  be.  ...  A  party  is  liable  for 
all  the  direct  damages  which  both  parties  to  the  contract  would 
have  contemplated  as  flowing  from  its  breach,  if,  at  the  time  they 
entered  into  it,  they  had  bestowed  proper  attention  upon  the  sub- 
ject,  and  had  been  fully  informed  of  the  facts." 

7  Griftin  v.  Colver,  16  N.  Y.  489,  89  Am.  certain  the  amount,   but    the  jury    must 

Dec.  718;  Muldrew  v.  Norris,  2  Cal.  74,  56  come  as  near  to  a  just  verdia  as  the  nature 

Am.  Dec.  313;  WoUcott  V.   Mount,  86  N.J.  of  the  case  admits.   But  see  Wibberbee  v. 

?L.)  262, 13  Am.  Rep.  488,  88  N.  J.  (L.)  496,  Meyer,  50  N.  E.  Rep.  58  (N.  V.)  And  this 

20  Am.  Rep.  425;  Miss.,  etc..   Boom  Co.  v.  seems  to  be    the    Knglish    rule.   Thus    in 

Prince,  84  Minn.  71;   Brigham  v.  Carlisle.  Simson  v.  L.  &  N.  W.  R.  Co.,  1  Q.  B.  Div. 

78  Ala.  843,  56  Am.  Rep.  28;  Fairchild  v.  274,  a  manufacturer  was  in  the  habit  of 

Rofi^ers,  32  Minn.  269;  Hubbard  v.  Russel,  sending;  specimens  of  his  (foods  for  exhibi-^ 

61    Conn.   428;    Sterling:    Orf^n    Co.     v.  tion  to  agriculture  shows,  and  he  made  a 

House,  25  W.  V.  64;  Howe  Machine  Co.  v.  profit  by  the  practice.    He  intrusted  some 

Bryson,  44  la.  159,  24  Am.  Rep.  735;  Lewis  such  ^oods  lo  a  railway    company,  who 

V.  Atlas  Mut.  Ins.  Co.,  61  Mo.  534;  Miller  promised  the  plaintiff,  under  circumstances 

V.  Jannett,  63  Tex.  87;  Jones  v.  Nothorp,  7  which   should  have  brought  his  object  to 

Colo.  1;  Coos  Bay  R.  Co.  v.  Nosier,  48  Pac.  their  notice,  to  deliver  the  goods  at  a  cer- 

Rep.  361.  These  cases  exclude  the  recovery  tain  town  on  a  fixed  day.  The  goods  were 

of  expected  profits,  not  because   they  are  not  delivered  at  the  time  fixed,  and  conse- 

profits  but  because  there  is  no  method  of  quently  were  late    for  a  show  at  which 

ascertaining    with  certainly  the    amount  they  would  have  been  exhibited.  It  was 

which  should  be  allowed.  A  decision  quite  held  that  though   the   ascertainment    of 

at  variance  with  these  conclusions  is  the  damages  was  difficult  and  speculative,  thi& 

case  of  Wakeman  v.  Wheeler,  etc.,  S.   M.  difficulty  was  no  reason  for  not  giving  any 

Co.,  101  N.  Y.  206,  54  Am.  Rep.  676,  where  damages  at  all. 


It  is  laid  down  that  profits  If  they  are  the  i  Leonard  v.  New  York  Tel.  Co.,  41  N. 

1  result  ' — '*"-        —  ^ 

;overab 
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CH.  XVIII.]  DAMAGES.  §  485 

§483.     Punitive  Damnges  wnd  Injuries  to  Feelings, 

Damages  in  an  action  for  breach  of  contract  are  al- 
ways by  way  of  compensation  and  not  of  punishment. 
Hence  a  plaintiff  can  never  recover  more  than  such  pe- 
cuniary loss  as  he  has  sustained.  Nor  can  he  (as  he 
may  in  an  action  of  tort)  recover  for  mere  disappoint- 
ment, or  injury  to  the  feelings,  or  vexation  of  mind, 
caused  by  the  breach.*  To  this  general  rule,  however, 
the  breach  of  promise  of  marriage  is  an  exception,  for 
in  such  case  the  feelings  of  the  person  injured  are  taken 
into  account,  apart  from  such  specific  pecuniary  loss 
as  can  be  shown  to  have  arisen.^ 

§484.     Duty  Not  to  Increase  Damages. 

One  injured  by  a  breach  of  contract  is  required  by  the 
law  to  make  reasonable  exertions  to  render  the  injury 
as  light  as  possible;  and  if,  instead  of  so  doing,  he, 
through  his  negligence  or  willfulness,  allows  the  dam- 
ages to  be  unnecessarily  enhanced,  the  increased  loss 
falls  upon  him.*  Thus  where  one  has  employed  an  agent 
to  procure  insurance  on  his  property,  and  knows  of  his 
neglect  to  do  so  in  ample  time  to  procure  it  himself,  he 
cannot  hold  the  agent  for  a  loss  by  such  neglect.^ 

§485.  Liquidated  Damages  and  Penalties  Distinguished, 

The  parties  to  a  contract  not  infrequently  assess  the 
damages  at  which  they  rate  a  breach  of  the  contract  by 

iHouston,  etc.,  R.     Co.  v.    Shirley.  M  xgS.  E.   Rep.  739;  Hamilton  v,  McPher- 

Tex.  126;  Walsh   v.  R.  Co..  42   Wis.  88,84  son,  28  N.  Y.  72,  84  Am.  Dec.  330:  Wright 

Am.  Rep.  876.  v.  Metropolis  Bank,  110  N.  Y.  237,  6  Am. 

2  Frost  V.  Knight,  L.  R.  7  Ex.  116;  John-  gJi  Ji^^^v  %?'  H**"^:  ▼•    Barnum,  48  Neb. 

son  V.  Travis,  M  Minn.  281;  Coit  v.  Wal-  5?^.  «   ^  ^/^^*P-  ^'  Coal  Co.  v.  Brick 

lace.  84  N.  J.  L.  291;  Thorn  v.  Knapp,  42  Co.,W  Mo.  (App^  »6;   Mather  v.  Butler 

N.  Y.  474, 1  Am.  Rep.  561;  Royal  v.  Stnith,  £>-  ?»  !»•,  SI'  Z^^  ""•  R<x>f«n^„Co.,  96 

40  la.  616;  Reed  v.  Clark,  47  Cal.  194;  Col-  Mo.  (App^  212;  Bannon  v.  St.    Bernard 


lins  V.  Mick,  81  Ark.  685.'  '  Coal  Co.,  89  S.  E.  Rep.  868  (Ky.) 

'^ 4« 
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one  or  both  of  them,  and  introduce  their  assessment  into 
the  terms  of  the  contract.  This  is  perfectly  l^al,  and 
on  a  breach  the  sum  agreed  upon  becomes  the  measure 
of  damages;^  as,  for  example,  a  stipulation  in  a  build- 
ing contract  that  if  the  building  is  not  completed  by  a 
certain  day  the  contractor  will  pay  a  certain  fixed  sum 
for  each  day  or  week  or  month  he  is  in  default,^  or  an 
agreement  in  a  contract  of  sale  that  a  certain  sum  shall 
be  deducted  from  the  purchase  price  if  the  quantity  is 
not  delivered  as  agreed.^  These  are  called  liquidated 
dwmages/' 

But  the  parties  in  affixing  a  fixed  sum  for  the  non-per- 
formance of  his  promise  by  one,  or  each  of  them,  may 
have  intended  not  to  assess  the  damages  at  which  they 
rate  the  non-performance  of  the  promise,  but  to  secure 
its  performance  by  the  imposition  of  a  penalty  in  excess 
of  the  actual  loss  likely  to  be  sustained.  And  in  this 
case,  the  amount  recoverable  is  limited  to  the  lose  ac- 
tually sustained,  regardless  of  the  sum  undertaken  to 
be  paid  by  the  defaulter.*  These  are  called  ^^penalties.^^ 

§  486.     Same — Construction  of  Contracts  ds  to. 

The  courts  will  always  construe  the  contract  in  har- 
mony with  the  intention  of  the  parties,  and  without  re- 

1  Pearson  v.  Williams,  94  Wend.  346^  sThus  in  bonds,  the  penalty  is  firenerally 
Wend.  630;  Williams  v.  Vance,  9  S.  C.  874,  placed  at  double  the  sum,  yet  only  the  ex - 
30  Am.  Rep.  26;  Lynde  v.  Thompson,  2  act  amount  of  damage  caused  by  the  non- 
Allen  466;  Tardeveau  v.  Smith,  Hardin,  performance  can  be  recovered.  But  there 
175;  8  Am.  Dec.  727;  McCurry  v.  Gibson,  is  this  distinction  between  bonds  and  other 
18  South  Rep.  806  (Ala.);  Henderson  v.  written  instruments.  In  an  action  on  a 
Murphee,  20  South  Rep.  4s  (Ala.)  bond  the  obligee  can  in  no  case  recover 

a  Watts  V.  Shepperd,2  Ala.  426;  Worrall  ^^t  than  the  amount    of   the  penalty. 

V.  McClinffham,  6    Strob.   115;  Louis  v.  y*""***"  ^u^**^**®"'  1  Murph.  275,8  Am. 

Brown,  7  Or.  826;  Hall  v.  Crowley,  5  Allen  P«c-  «»>;  .Ef^lSf  ^-  ^S"*'   *rP^7*  ^ 

804,  81  Am.  Dec.  745.  Am.  Dec.  177;Cherry  v.  Mann,  Cooke,  268. 

an«^«^k«i»  «   ni«««..r»«  ?•««  n«    f    o  ^  Am.  Dec.  696;  Lombard  v.  Mayberry,  24 

1ft  r?  R^Sfi         Blaenavon  Iron  Co.,  L.  R.  Neb.  674,  9  Am.  St.  Rep.  234.    While  in  the 

IV  \j.  a.  aii.  case  of  other  instruments,  the  action  may 

« Whitfield  ".  Levy,  86  N.   T.  (L.)  149;  be  broufirht  for  a  breach  without  regard  to 

Shiel  V.  McNitt,  9  Paige.    101;  Morse  v.  the  penalty  and  if  they   can  be  proved, 

Rathburn,  42  Mo.  594.  97  Am.   Dec.  359;  damages  in  excess  of  it  may  be  recovered. 

Berry  v.  Wisdom,  8  Ohio  St.  844;  Curry  v.  Holley  v.  Holley,  Litt.  Sel.  Cas.  606, 18 

Larcr,  7  Pa.  St.  470,  49    Am.    Dec.  486;  Am.    Dec.  342;    Graham    v.  Bickham,  2 

Heatwole  v.  Gorrell,  35  Kan.  697;  Brad-  Yeates,  82.  1    Am.    Dec.   328;  Shreve  v. 

street  v.   Raker.  14  R.  I.  646;  Lansing  v.  Brereton,  61  Pa.  St.  175;  Meinert  v.  Boet- 

Dodd,  45  N.  J.  (L.)  625:  Trustees  v.  Wal-  teker,  62  N.  W.  Rep.  276  (Minn.) 
rath,  27  Mich.  282. 
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gard  to  the  terms  used.  If  the  general  effect  of  the 
agreement  shows  that  they  intended  to  provide  for  a 
penalty  they  will  restrict  the  recovery  to  the  actual 
damages  incurred  although  the  words  ^liquidated  dam- 
ages/^ are  used  in  the  instrument.^  So,  where  the  par- 
ties have  used  the  milder  term  "penalty/^  the  courts 
have  yet  held  that  the  stipulated  sum  was,  from  the  na- 
ture of  the  case,  to  be  considered  as  liquidated  damages 
and  recoverable  in  full.^  Whether  the  sum  to  be  paid 
for  a  breach  is  to  be  treated  as  a  penalty,  or  aB  liqui- 
dated and  ascertained  damages,  is  a  question  of  law, 
to  be  decided  by  the  court,  upon  a  consideration  of  the 
whole  instrument."®  Where  it  is  plain  that  the  parties 
meant  the  sum  fixed  to  be  liquidated  damages,  the  courts 
will  not  interfere  to  frustrate  that  intention,*  but,  if  it 
be  doubtful,  upon  the  whole  agreement,  whether  the 
sum  named  was  intended  to  be  a  penalty,  or  liquidated 
damages,  it  will  be  construed  to  be  a  penalty,  it  being 
the  tendency  of  the  courts  to  consider  the  contract  as 
creating  a  penalty  to  cover  the  damages  actually  sus- 
tained by  a  breach,  rather  than  liquidated  damages.*^ 

§  487.     Same — Rules  for  Constriiction  of  Such  Con- 

tracts. 

Subject  to  the  principles  stated  in  the  last  section  the 
courts  have  adopted  certain  rules  of  construction,  in  the 

iDwinel  v.  Brown,  64  Me.  488- Foley  v.  Ice  Co.,  69  N.  Y.  46;  Jaqaetb  v.  Hudson,  5 

Keegan,  4  la.  1, 66  Am.  Dec.  107;  Bagley  v.  Mich.  128. 

Peddle,  16  N.  Y.  469,  69  Am.   DeCj713;  4Williame  v.  Vance.  9  S.  C.  844,  30  Am. 

Dennis  v.  Cummins,  8  Johns.  Gas.  897.  8  Rep.  26;  Bagely  v.  Pcddic,  16  N.  Y.  460, 

Am.  Dec.  160;  Baird  v  Tolliver.  6  Humgh.  ^  "Xm.  De?.  tl8:  Brooks  v.  Hubbard.  8 

'^:i,'^T.'l^:^ti''^.7^^^^^^^  '^?Colw;it\"L^eo;e     38    N    Y    n 

JlSi'  la'^^alf ^7?""'  '"'""  "^^  "  ™^-  MvS^l"*lSart:-4S'^l^^^^^^^^^^  ^mVp! 

iip8,i3  waii.ia.  668:  Scofield  v.  Tompkins,  96  111.  190;  fe 

2Sparrow  V.  ParU,  7   Hurl.  &  N  5M.  81  Am.  Rep.  160;  Cheddick  v.  Marsh, 21  N. 

V^  ^\  ^5-  ^11'  ^*''^"  \  Chambre,  L  R.  15  i   (i^)  4fe.  Moore  v.  Platte  Co.,  8  Mo.  467; 

i5?U^i  ^^"^^I^   1-  ^'i^/Wv?  ^r*V^'-  Foley  v.  MeKeegan,  4  Iowa,  1,  66  Am. 

176;  Duffy  v.  Shockey,  11  Ind.  70,  71  Am.  Dec.  107;  Tayloe  v.  SandiforJ,  i  Wheat, 

l^cc.  849.  18;  Baird  v.  Tolliver,  6  Humph.  186,  48 

sSainter  v.  Fergruson,  1  Man.  &  G.  286;  Am.  Dec.  298;   Wallis    v.    Carpenter,  14 

Chase  v.  Allen.  18  Gray.  42;  Whitfield  v.  Allen,    19:  Ricketson  v.    Richardson,    19 

Levy.  86  N.  J.  (L.)  149;  Hamaker  v.  Schro-  Cal.  380;  Wilson  v.  Mayor,  34  Atl.    Rep. 

ers.  49  Mo.  406;  Kemp    v.  Knickerbocker  774  (Md.) 
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case  of  contracts    containing    promises  of  this  kind; 
which  axe — 

1.  If  the  contract  is  for  a  matter  of  certain  value  and 
a  sum  is  fixed  to  be  paid  on  breach  of  it  which  is  in  ex- 
cess of  that  value,  then  the  sum  fixed  is  a  penalty  and 
not  liquidated  damages.^ 

2.  If  the  contract  is  for  a  matter  of  uncertain  value 
and  a  sum  is  fixed  to  be  paid  on  breach  of  it,  the  sum  is 
recoverable  as  liquidated  damages.  There  is  "nothing 
illegal  or  unreasonable  in  the  parties,  by  their  mutual 
agreement,  settling  the  amount  of  damages,  uncertain 
in  their  nature,  at  any  sum  upon  which  they  may 
agree."^ 

3.  Where  the  contract  involves  several  distinct  mat- 
ters of  various  kinds,  and  one  fixed  sum  is  stipulated  to 
be  paid  for  any  breach,  of  whatever  kind,  it  is  a  penalty 
and  not  liquidated  damagea* 

In  Kemble  v.  Farren,*  sl  contract  between  the  man* 
ager  of  a  theater  and  an  actor,  containing  many  stipula- 
tions on  each  side,  of  various  d^rees  of  importance,  as 
to  the  times  and  manner  of  the  performances,  the  r^u- 
lations  of  the  theater,  and  for  the  payment  of  salary  at 
so  much  per  night,  provided  that  if  either  party  should 
neglect  to  fulfill  the  said  agreement,  or  any  part  thereof, 
he  should  pay  to  the  other  the  sum  of  £1,000.    It  was 

iTayloc  v^  Sandiford,  7  Wheat.  18;  Sco-  ley  v.  Peddie,  IC  N.  V.  46»,  09  Am.  Dec. 

field  V.  Tompkins,  96  111.  190.  85  Am.  Rep.  713;  Duffey  v.  Shockey  Jl  Ind.  70,  71  Am 

180;  Mason  v.   Callendar,  2  Minn.  860,  72  Dec.  348:  Holbrook  v.  Tobey,  66  Me.  110, 

Am.  Dec.  103.  23  Am.  Rep.  681:  Muse  v.  Swayne,  2  Lea, 

^Hamilton  v.  Overton.  6  Blackf .  206,  88  gVfl.^'  ^*2\2?i„;£"«««£i  «.5r*7; 
Am.  Dec.  136;  Cothcal  v.  TalmaRC,  9  N.  V.  £  Mass.  446.    Yet  the  sum  named  must  not 
661,61  Am.  bee.  717:  Morse  v.Whburn.  ^  unconscionable  in    its  amount  or  the 
42  if  o.  694, 97  Am.  Dec.  369;  Powell  v.  Bur-  fourt  wiU  relieve.    Bradstreet  v.   Baker, 
roughs,  64  Pa.  St.  829;  Chase  v.  Allen,  18  ^*  R-  ^-  "«;  ^^^is  v.  U.  S.,  17  Ct.  Q.  901. 
Gray  42;  Pierce  v.  Fuller,  8  Mass.  328,6  3Foley  v.  McKeeean,  4  Iowa,  1,06  Am. 
Am.  Dec.  102;  Jacquith  v.  Hudson,  6  Mich.  Dec.  lOr;  Owens  v.  Hodges,  1  McMull.  106; 
123;  Nobles  v.  Bates,  7  Cow.  807;  Smith  v.  Carpenter  v.  Lockhart,  1  Ind.  184;  Charles- 
Smith,  14  Wend.  468;  Dakin  v.  Williams,  17  ton  Fruit  Co.  v.  Bond,  96  Fed.   Rep.  18- 
Wend.  447;  Lange  v.  Werk,  2  Ohio  St.  619;  Thorngood  v.  Walker,  9  Jones,  16. 
Dunlop  V.Gregory,  10  N.  Y.  241,61  Am.  4 a  r:-^   141 
Dec.  746-   CaliTornia  Steam    Nav.  Co.  v.  **  "*"*•  "** 
Wright.  6  Cal.  950;  66  Am.  Dec.  611;  Bag- 

562 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


§  488  DAMAGES.  [part  V. 

ages  not  sustained  when  the  action  is  brought  and  the 
suit  is  tried,  can  be  recovered  in  an  action  for  a  breach 
of  contract  is,  whether  there  has  been  such  a  breach  of 
the  contract  as  authorizes  the  plaintiff  to  treat  it  as  en- 
tirely putting  an  end  to  the  contract.* 

But  damages  cannot,  in  one  action,  be  assessed  in 
respect  of  any  matter  that  would  be  ground  for  a  new 
cause  of  action.  Thus  in  the  case  of  a  continuing  breach 
of  a  covenant  to  keep  premises  in  repair,  no  damage  can 
be  given  in  respect  of  the  probable  continuance  of  the 
breach ;  but  the  damage  for  a  continued  breach  must  be 
sought  in  a  new  action,  to  which,  therefore,  the  judg- 
ment recovered  in  a  former  action,  including  damages 
for  the  breach  up  to  the  time  of  that  action  only,  would 
be  no  bar.® 


sRemelee  v.  Hall,  31  Vt.  682,    76  Am.  •  Coward  v.  Gregory,  L.  R.  «  Com.  P. 

Dec.  140.  158-  McClcary  v.  Malcom  Breirenr,  Co.,  67 

N.  Y.  (Supp.)  258. 
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CHAPTER  XIX. 

SPECIFIC  PERFORMANCE. 

Section  489.    The  Remedy  of  Specific  Performance — General  Rules. 

490.  Specific  Performance  Decreed  Only  Where  Damages 

are  Inadequate  Remedy. 

491.  Contracts  for  the  Sale  of  Lands. 

492.  Effect  of  the  Statute  of  Frauds. 

493.  Contracts  for  the  Sale  of  Chattels. 

494.  Breaches  of  Contracts  Generally. 

495.  Vendor  as  Well  as  Vendee  Entitled. 

496.  Performance  Compelled  hy  Means  of  Injunction. 

§489.    The  Remedy  of  Specific  Performance — General 

Rules. 

The  common  law  treated  every  executory  contract  to 
sell  or  transfer  a  thing  as  a  mere  personal  contract,  and 
if  left  unperformed  by  the  party  no  redress  could  be  had 
except  in  damages.  The  common  law  therefore  allowed 
the  party  to  either  perform  the  contract  or  pay  dam- 
ages at  his  election.  But  the  equity  courts  considering 
this  in  many  cases  quite  inadequate  to  do  justice  be- 
tween the  parties,  required  from  the  defaulting  party  a 
strict  performance  of  what  he  had  promised,  and  which 
he  could  not,  without  a  manifest  fraud  on  his  part,  re- 
fuse. 

Thus  arose  the  jurisdiction  of  equity  to  compel  spe- 
cific performance,  and  as  it  was  based  upon  the  absence 
of  any  adequate  remedy  at  law,  it  follows  that  where 
damages  at  law  will  put  the  plaintiff  in  as  good  a  posi- 
tion as  if  the  agreement  had  been  actually  performed, 
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(Mjuity  will  decline  to  interfere.*  And  on  general  prin- 
ciples what  are  good  grounds  for  refusing  damages  are 
also  good  grounds  for  refusing  specific  performance. 
Thus,  if  the  contract  be  defective  in  the  essential  ele- 
ments of  a  contract,  whether  in  its  formation,  in  its 
matter,  or  the  parties  thereto,  or  if  it  be  voidable  for 
mistake,  fraud,  or  duress,  or  void  for  illegality,  no  re- 
lief can  be  had.^  Equity  will  refuse  specific  perform- 
ance of  a  voluntary  or  gratuitous  contract  or  a  covenant 
that  is  not  supported  by  a  valid  legal  consideration.* 
And  though  adequacy  of  consideration  is  not  in  equity 
as  it  is  not  at  law^  a  material  inquiry*  yet  great  inade- 
quacy of  consideration  being  regarded  in  equity  as  evi- 
dence of  fraud,  or  mistake,  or  unfairness,  or  hardship, 
will  materially  influence  the  discretion  of  the  court.® 
Nor  will  the  court  decree  specific  performance  where  the 
contract  is  incomplete  and  uncertain;^  nor  where  there 
is  strong  doubt  whether  the  parties  understood  the  con- 


1  See  post,  §400. 

2Ba88  V.  Mayor,  Meif^s,  421,  33  Am. 
Dec.  164;  Gerlacb  v.  Skinner,  34  Kan.  86,  56 
Am.  Rep.  240;  Dial  v.  Hair,  18  Ala.  790.  54 
Am.  Dec.  179;  Kelly  v.  R.  Co.,  74  Cal.  667, 
6  Am.  St.  Rep.  471;  Kelly  v.  Kendall.  118 
111.  650;  Scott  V.  Shiner,  »7  N.  J.  (Eq.)  186; 
Harris  v.  Smith,  2  Cold.  806;  Clement  v. 
Reid,  17  Miss.  535;  Rogers  v.  Mitchell,  41 
N.  H.  164;  Osborn  v.  Phelps,  19  Conn.  63, 
48  Am.  Dec.  133;  Philpot  v.  Elliott,  4  Md. 
Ch.  278;  White  v.  R  Co.  18,  Mich.  866: 
Boynton  v.  Hazelboom,  14  Allen  107.  92 
Am.  Dec  788;  Dom.  Tele.,  etc..  Co.  v.  Tel. 
Co.,89  N.  J.  (Eq.)  160;  McElroy  v.Maxwell, 
101  Mo.  294. 

3 Mercer  v.  Surk,  Walk.  (Miss.)  461,12 
Am.  Dec.  583;  Woodcock  v.  Sennet,  1 
Cow.  711, 13  Am.  Dec.  668;  Owning's  Case, 
1  Bland  370, 17  Am.  Dec.  311:  Anderson  v. 
Green,  7  J.  J.  Marsh.  448,  23  Am.  Dec.  417; 
Curlin  v.  Hendricks,  85  Tex.  286;  Forward 
V.  Armstead,  12  Ala.  124,  46  Am.  Dec.  246; 
Taylor  v.  Stsu)les,  8  R.  I.  170,  6  Am.  Rep. 
666- Moon  v.  Crowder,  72  Ala.  79;  Butman 
V.  Porter,  100  Mass.  837;  Vassar  v.  Vassar, 
23  Miss.  378;  Hickman  v.  Grimes,  1  A.  K. 
Marsh.  86,  10  Am.  Dec.  714;  Shackelford 
V.  Handley,  1  A.  K.  Marsh.  496,  10  Am. 
Dec.  753;  Keffer  v.  Grayson.  78  Va.  517,  44 
Am.  Rep.  171. 

*See  ante,  Chap.  IV. 
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5  Seymour  v.  Delancy,  3  Cow.  446,  15 
Am.  Dec.  270;  Coles  v.  Trecotheck,  9  Ves. 
246;  Davidson  v.  Little,  28  Pa.  St.  246,  6 
Am. Dec.  81;  Parmelee  v.  Cameron,  41  N. 
Y.  892;  Bean  v.  Valle,  2  Mo.  126;  Losee 
V.  Morev,  67  Barb.  667;  Curlin  v.  Hen- 
dricks, 86  Tex.  226:  Corraway  v.  Swee- 
ney, 24  W.  Va.  648;  Holmes  v.  Fresh,  9  Mo. 
201. 

B  Viele  V.  R.  Co.,  21  Barb.  881;  Seymour 
V.  Delancy,  6  Johns.  Ch.  S2S;  Seymour  v. 
Delancy,  8  Cow.  446.  16  Am.  Dec.  270: 
Rodman  v.  Zilley,  1  N.  J.  (Eq.)  820  Bean 
V.   Valle,  2  Mo.  126; 

f  Blanchard  v.  McDumI,  6  Wis.  167.  70 
Am.  Dec.  468;  Huff  v.  Shepperd,  68  Mo. 
742;  Bell  V.  Bruen.  1  How.  169;  McGuire  v. 
Stevens,  42  Miss.  724,  2  Am.  Rep.  649: 
Rankin  v.  Maxwell,  2  A.  K.  Marsh.  488.  li 
Am.  Dec.  481;  Hanly  v.  Blackford  ,1  Dana, 
1,  25  Am.  Dec.  114;  Carr  v.  Duval,  14  Pet. 
77;  Foster  v.  Kimmons,  64  Mo.  888;  Ham- 
mer v.  McEldowney.  46  Pa.  St.  484;  Pres- 
ton v.  Preston,  96  U.  S.  SJOO;  Cherbonnier  v. 
Cherbonnier,  108  Mo.  262;  Tedford  v. 
Trimble,  87  Mo.  226;  Maning  v.  Ayres,  77 
Fed.  Rep.  690.  Courw  of  law  will 
give  damages  for  breach  of  agreements 
which  equitv  would  regard  as  too  indefinite 
to  specifically  enforce.  Hui>e,etc.,  Co.  v. 
Heinze.  102  Mo.  245;  Belch  v.  Miller,  32 
Mo.  (App.)  387. 
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tract  alike;®  nor  unless  the  plaintiff  establishes  the  fact 
of  the  contract  by  clear  and  satisfactory  evidence.® 

But  there  are  certain  cases  where  equity  refuses  to 
compel  specific  performance  without  regard  to  the  ques- 
tion whether  adequate  relief  can  be  obtained  at  law  or 
not.^^    These  cases  may  be  summarized  thus:— 

1.  It  will  not  decree  specific  performance  where  the 
agreement  between  the  parties  is  not  mutual,  i.  e.,  in  the 
case  of  a  contract  between  A  and  B,  equity  will  not  or- 
der the  contract  to  be  performed  by  B  if  it  should  appear 
that  if  A  had  been  the  one  in  default  it  would  not  have 
been  able  to  make  similar  decree  against  A.^^  Thus  an 
infant  or  one  who  is  incapable  of  performing  the  con- 
tract on  his  part  cannot  ask  specific  performance  if  it,** 
nor  will  equity  decree  specific  performance  where  the 
plaintiff  is  insolvent  or  bankrupt  or  cannot  do  what  he , 
has  agreed  to  do  without  a  breach  of  trust.^*. 

In  Ogden  v,  Fossickj^^  A  agreed  to  give  B  a  lease  of 
certain  premises  of  which  A  was  to  be  employed  by  B  as 
manager  during  the  term.  It  was  held  that  the  court 
would  not  order  the  performance  of  A's  agreement,  be- 
cause it  could  not  enforce  B's  promise  to  employ  A.**^ 

An  apparent  exception  to  this  rule  arises  where  a 

8  Coles  V.  Bowne,  10  Paige.,  52«;  Cor-  126,  68  Am.  Dec.  477;  Wynn  v.  Garland.  19 

elyou's  Appeal.  109  Pa.   Si.  576;  Dixon  v.  Ark.  23.  68  Am.  Dec.  190. 

Dixon,48All.  Rep.  lB8(Md.)  n  Mor^n  v.    Morgan.  2  Wheal.  290; 

»  Strange  v.  Crowley,  91   Mo,  287;  Ma-  Bodine  v,  Glading,  21  Pa.  St.  50,  59  Am. 

gee  V.  McManu8,70  Cal.  653;  Mo.  Pac.  R.  Dec.  747;  Benedict  v.   Lynch,  4  Johns.  Ch. 

Co.  V.  McCarty,  97  Mo.  214;Vielh  v.Gierth,  370,  7  Am.  Dec.  484;  Marble  Co.  v.  Ripley. 

92  Mo.  97.  10  Wall.  839-  Watts  v.    Kinney,  3  Leigh, 

1 0  Though  it  is  said  that  a  party  is  never  gTO.  28  Am.  Dec  266;  De  Cordova  v.  Smfth, 

entitled  to  a  decree  forspecific  performance  J,^*?'.  'S'c   »   «  *   ^iS^'^irkr    x  o  ?  ^' 

as  a  matter  of  right.  Mc^Comas*^  v.  Easley.  P*S^,*};,^J\?- J^^^glSP^.J^  J^^ 

21  Gratt.  23:  Hale  v.  Wilkinson,  21  Giati.  ^'  Gould,  89  N.  E.  Rep.  578  (N.  Y.). 

75  Vielh  v.  Garth,  92  Mo.  97;  and  :hat  it  is  i «  McHugh  v.  Wells,  89  Mich.  175:  Griff- 

alwajrs  a  matter  in  the  discretion  of  the  in  v.  Cunningham,  19  Gratt,  571;  Tarr  v. 

courts,  this  discretion  is  nevertheless  gov-  Scott,  4  Brewst.  49. 

ercned   by     strict   rules   and    princjoles.  13  Lo^es  v.   Lush,  14  Ves.  647;  see  Mc- 

Therefore,  where  the  case  meets   all  the  Parlane  v.  Williams,  107  111.  88;  Tolson  v. 

conditions,  and  requirements  for  applying  sheard.  L.    R.    5    Ch.   Div.   19;  Rice  v. 

the  remedy,  the  decree  for  specific  perfor-  D'Arville,  89  N.  E.  Rep.  180  (Mass.) . 

mance  is  as  much  «  matter  of  course  as  a  t  a  90  r    1  r^u    fo 

judgment  for  damages  at  law.  See  Pom.  »•  »2  L.  J.  cti.  73. 

Eq.  Jur.,  S  1404;  Seymour  v.  Delaney,  3  i»  And  see  Blackett  v.  Bates,  L.  R.  1 

Cow.  445, 15  Am.  Dec.  270;  Grundy  v.  Ed-  Ch.  125;   Brick  v.  Smith,  27  Mich.  166,  18 

wards,  7  J.  J.  Marsh.  368.  28  Am.  Dec.  409;  Am.  Rep.  84. 


Rogers  v.  Saunders,  16  Me.  92.  83  Am. 
Dec.  635;  Trigg  V.  Read,  5  Hump.  529,  4:r 
Am.  Dec.  447;  Young  v.  Daniels,  2  Iowa 
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§  489  SPECIFIC  PERFORMANCE.  [PART  V. 

plaintiff  asks  for  specific  performance  of  an  agreement 
under  the  statute  of  frauds  signed  only  by  the  defendant 
and  hence  not  binding  on  the  plaintiff  if  he  had  been 
sued  on  it^®  But  a  decree  in  such  a  case  is  supported 
on  the  ground  that  the  plaintiff  by  filing  his  bill  for  re- 
lief has  admitted  the  claim  to  be  l^al  and  has  made  the 
remedy  mutual." 

2.  It  will  not  decree  specific  performance  where  it 
would  operate  unreasonably  hard  on  the  defendant,^®  or 
where  the  agreement  itself  is  unreasonable,^®  or  where 
its  decree  would  produce  injustice  or  would  be  inequit- 
able under  all  the  circumstances.^^  In  Trustees  of  Co- 
lumbia  College  v.  Thacher,^^  the  owners  of  adjacent 
premises  in  the  city  of  New  York  mutually  covenanted 
that  only  dwelling  houses  should  be  erected  and  that 
they  would  not  carry  on  or  suffer  any  kind  of  manufac- 
tory, trade  or  business  therein.  Subsequently  by 
the  advance  of  business  to  that  place  and  by  the  con- 
struction of  an  elevated  railroad  in  the  street, 
the  value  of  the  premises  for  any  thing  but"  trade  pur- 
poses was  greatly  impaired.  The  court  held  that 
though  the  covenant  ran  with  the  land  and  the  breach 
of  it  would  render  the  party  liable  in  damages, 
yet  it  would  not  be  specifically  enforced,  saying: 

"It  certainly  is  not  the  doctrine  of  courts  of  equity  to  enforce  by 
its  peculiar  mandate  every  contract  in  all  cases  even  where  specific 
execution  is  found  to  be  its  legal  intention  and  effect  It  gives  or 
withholds  such  decree  according  to  its  discretion  in  view  of  the 

1  e  See  ante,  Chap.  III.  Canady  v.  Shepherd.  2  Jones  (Bq.)  St4; 

17  Martin  v.  Mitchell,  2  J.  &  W.  426;  Jobey  v.  Bristol  3  Slory  800;  Suine.  v. 
Ive8  V.  Hazard,  4  R.  I.  14,  67  Am.  Dec.  Newson  1  Tenn.  Ch.  244.  Bamett  v. 
801;  see  note  7  Am.  Dec.  498.  Spratt,  4  Ired  Eq.  171. 

18  Johnson  V.  Hubbell,  10  N.  J.   (Eq.)  *•  Higgins  v.  Butler,  78  Me.  580. 

882.  M  Am.  Dec.  778;  Swint  V.  Carr,  76  Ga.  «o  Margraf    v.     Muir.    67    N.    Y.    156: 

822,  2  Am.  St.  Rep.  44;  Bryan  v.  Loftus,  1  Chicago,  etc.,  R.  Co.  v.   Schoenman,   90 

Rob.  (Va.)   12,  39  Am.   Dec.  242:  Coe  v.  R.  111.  258. 

i^f^'-S^^oJ-  ^5HJ^'^>'^*'"^^'>P^ll  «i  Trustees    of   Columbia     College    v. 

S^f  ofi-  P^\l  ^i^^K  S?-  ""'  ^'&^^)J^  Thacher,  87  N.  Y.  811,  41  Am.  Rtp.m. 

Wall,  389:  Catbcart  ▼.  Robinson,  5  Pet.  263;  '                     '                    ^ 

568 


Digitized  by  VjOOQIC 


CH.  XIX.]  SPECIFIC  PEEFORMANCE.  §  489 

circumstances  of  the  case  and  the  plaintiff's  prayer  for  relief  is 
not  answerod  when  under  tx-ose  circumstances  the  relief  he  seeks 
would  be  inequitable.  ♦  ♦  Though  the  contract  was  fair  and  just 
when  made  the  interference  of  the  court  should  be  denied  if  subse- 
quent events  have  made  performance  by  the  defendant  so  onerous 
that  its  enforcement  would  impose  great  hardship  upon  him  and 
cause  little  or  no  benefit  to  the  plaintiff.' 

3.  It  will  not  decree  performance  where  it  has  no 
capacity  to  insure  the  performance.  This  rule  illus- 
trates the  distinction  between  lands  and  chattels.  An 
agreement  for  the  purchase  of  land  can  be  performed 
by  the  doing  of  a  specific  act,  the  execution  of  a  deed, 
or  conveyance.  In  a  contract  for  the  sale  and  delivery 
of  goods,  performance  may  extend  over  some  time  and 
involve  the  fulfillment  of  various  terms,  and  "the  court 
acts  only  where  it  can  perform  the  very  thing  in  the 
terms  specifically  agreed  upon."22  Therefore  specific 
performance  will  not  be  decreed  of  a  contract  requiring 
the  direct  superintendence  of  the  court,  nor  where  the 
contract  or  duties  to  be  performed  are  continuous  f^  as, 
for  example,  an  agreement  to  erect  a  building  ;2*  or  to 
construct  a  railroad  f^  or  a  covenant  to  repair  f^  or  an 
agreement  to  do  work  and  labor  of  any  kind.^^  And 
for  a  like  reason  it  will  refuse  to  grant  specific  perform- 
ance of  contracts  involving  personal  services.^® 

2  2  Wolverhampton  R.    Co.  v.  L.  &  N.  Blanchard  v.  R.  Co..  81   Mich.  43,18  Am. 

W.  R.  Co.  L.  R.  16  (Eq.)  439.  Rep.   142;  Sundard  Fashion  Co.  v.  Siegel 

2  3  Danforth  V.  R.  R.  Co..  30  N.  J.  (Eq.)  £<^Vc^°-  ?\  ^    E.  Rep.  408  (N.  Y.),  60 

18;  Electric   Lieht  Co.  v.  R.  Co..  19  South  N.  Y.  (Supp.)  1066. 

Rep.  721  (Ala.)  Thiebaud  v.   Union  Fur.  2  8  Willingham  v.   Hooven,  74  Ga.  233» 

Co..  42  N.  E.  Rep.  741  (Ind.).  '^  Am.   Rep.  486;  Clark's  Case,  1   Blackf. 

2  4  Fallon  V.  R.  R.   Co.  1  Dill.  121;  Gray  J>'2.   12  Am    Dec.   213;  De    Rivafinoli  v. 

V.  Hawkins,  8  Ohio  St.  449,  72  Am.  Dec.  £°"«  }'  *  P*>«f'  *^j«^  ^^-  S^'^t^^^'^ 

600;  Rose  v.  R.  R.  Co.  1  Woolw.  28.  Randall  v    Latham    36  Conn.  48;    Rich- 

•  .T>  1,  «    «   /-  w  i^  mond  V.  R.  R.  Co.,  ^  Iowa  422;  Marble 

«^S"^  ^V.?.-  ^'  9*w'  ^!J?^*A  ^^C^""  Co.  V.   Ripley,  10    Wall.  839;    Cooper  v. 

V.  R.R.Co..2Tenn    Ch.  173;prcgonian  p^nce,  21  Cal.  404;    McCaul  v.  BiVham, 

R.  R.  Co.,  V.  Oreg.  Nav.  Co.,  11  Sawy.  38.  le  Fed.  Rep.  87,  and  note  pp  42-49;  Burney 

2e  Beck  v.  Allison,  56  N.  Y.  866,  15  Am.  v.  Refe.  17  S.  E.  Rep.  986  (Ga.);  Jaccard 

Rep.  480.  Jewelry  Co.  v.  O'Brien,  70  Mo.  (App.)  432. 


2  7  Marble  Co.,  V.  Ripley,  10  Wall.  889; 
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On  this  ground  it  will  not  decree  specific  perform- 
ance where  the  decree  would  be  nugatory  or  useless.^* 
The  court  will  not  enforce  an  agreement  which  is  revoc- 
able or  only  to  be  performed  at  the  option  of  the  defend- 
ant, for  its  interference  in  such  case  would  be  idle,  since 
wha*  it  had  done  might  be  instantly  undone  by  the 
party.^^  In  Rust  v.  Conradj^^  the  court  say : 

"The  court  will  also  refuse  to  interfere  in  any  case  where,  if  it 
were  to  do  so,  one  of  the  parties  might  nulUfy  its  action  through 
the  exercise  of  a  discretion  which  the  contract  or  the  law  investfl 
him  with.  The  refusal  in  such  a  case  does  not  depend  of  necessity 
upon  any  illegality,  inequality,  or  unfairness,  but  it  is  sufficiently 
based  upon  the  impropriety  of  imposing  on  the  Judge  the  labor, 
and  on  the  public  the  expense,  of  an  investigation  of  disputes  when 
the  circumstances  are  such  as  to  preclude  any  judgment  that  may 
be  rendered  from  being  final.  No  court  can  with  reason  be  caUed 
upon  to  do  a  vain  thing.  A  familiar  instance  is  that  of  a  contract 
for  the  formation  of  a  partnership,  which,  though  it  is  within  the 
power  of  the  court  to  enforce  it,  and  it  may  be  done  under  special 
circumstances,  when  by  its  terms  the  partnership  is  to  continne  for 
a  definite  period,  yet  in  the  absence  of  a  provision  to. that  effect, 
performance  will  invariably  be  refused,  though  the  terms  may  be 
in  all  respects  equal,  fair,  and  legal.**  The  reason  is,  that  the 
partnership  which  the  court  might  establish  by  its  decree,  the  par- 
ties, or  either  of  them,  might  immediately  dissolve/' 

And  specific  performance  of  a  contract  will  not  be  de- 
creed where  performance  is  obviously  impossible;®'  as, 
for  example,  where  a  vendor  whom  it  is  sought  to  com- 


«»Wcbb    V.   Conn.  1   Litt.    88,12  Am.  3 1  4' Mich.  449,  41  Am.  Rep.  710. 

Dec.  225.      A   contract    to  assign  letters  ss  Hercvv    Birch    0  V*«  «17.   MM«r>n 

latent  will  not  be  enforced    wh?re  the  bill  ^   Kain7%  Pa  St  ffl5 

ITfiled  only  a  short  time  before  the  patent  V:  J^  !         *"  7/      L  ^    ^  ^  ^     « 

expires.  Werden  v.  Graham,  107  111.  189.  w'  w^f'^-I'  S**^^?"'  ?*  ^-  9;  *i'  ^1**lj- 

ao  F»«r*»«.  Cr.    rr    Q    p    r«     00  f T  c  Mitcfaell,  65  Me.  4S;  In  re  Burk,  75  Pa. 

3"  express  Co.   v.   R.  R.  Co.,  99  U.  S.  st  14"'    IK  Am   R^n  vw 

191;  MaJ-ble  Co.  v.  Ripley,  10  Wall.  869;  ^t.  14.,  16  Am.  Kep.  3»7. 
Barker  v.  Critzer,  S5  Kan.  459;  Sturgris,  v. 
Galindo.  59  Cal.  28,  48  Am.  Reo.  239. 
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pel  to  convey  the  land  contracted  for,  has  no  title,^^  or 
cannot  obtain  a  title  to  the  land,^*^  or  has  conveyed  it 
to  a  purchaser  for  value  without  notice  or  to  one  who 
though  having  notice  of  the  contract  has  the  prior 
right  to  a  conveyance.^®  In  Huguenin  v.  Courte- 
nai/,3^  A  agreed  to  sell  to  B  a  leasehold  interest.  Be- 
fore the  time  for  B's  entry  arrived,  a  part  of  the  land 
was  carried  away  by  the  sea.  It  was  held  that  A  could 
not  compel  specific  performance  of  the  contract. 

4.  It  will  not  decree  specific  performance  where  the 
plaintiff  has  himself  broken  the  contract  or  has  made  a 
material  default  in  performance  on  his  part,^®  for  it  is 
required  that  the  plaintiff  shall  show  performance,  or 
readiness  to  perform,  himself  before  he  can  ask  the  aid 
of  the  court  against  the  other  party.  Nevertheless  spe- 
cific performance  may  be  decreed  against^*  a  purchaser 
with  compensation  for  an  inconsiderable  part  of  the 
subject  of  sale  which  the  vendor  is  unable  to  convey,^^ 
provided  the  deficiency  is  small,  and  not  material  to  the 
enjoyment  of  the  rest.^^  And  a  purchaser  is  en- 
titled to  specific  performance  against  the  vendor,  so  far 
as    the    latter    may    be    able    to    complete    the    con- 

3  4  Fitzoatrick  v.    Feathersione,  8  Ala.  1  Cal.  119.52  Am.  Dec.  291;  Kirby  v.  Har- 

40-  Stevenron  v.   Buxton,  15  Abb.  Pr.  852;  risen.  8  Ohio  St.  886,    58  Am.   Dec.  677; 

Nicol  V.  Carr,  85  Pa.  St.  881.  Brown  v.    Hay^     M  Ga.    186;     Datz  v. 

ss  Love  V.  Camp.  6  Ircd.  Eq.  209,  51  Ph«">P«.  187  Pa.  St.  208. 

Am    Dec    419*  McQueen  v.  Chouteau.  «0  s^Boone  v.  Iron  Co..  19  How.  340;  Younfir 

Mo  222  64  Am'.  Dec.  178;Guptonv.  Gup-  v.   Daniels.  2  la.  128,  63    Am.    Dec.   477; 

ton  S  Mo    47-  Brewer  v.   Wall,  28  Tex.  Green  v.  Covillaud,  10  Cal.  817,  70  Am. 

585^76  Am    Dec.  76.    If  a  husband  agrees  Dec.  785;  Rogers  v.  Saunders,  16  Me.  72.  aS 

to  procure  his  wife  to  ioin  with  him  in  a  Am.  Dec.  685. 

conveyance  of  her  land,  and  the  wife  re-  «o  McQueen  v.  Farquhar;  U  Ves  467; 

fuses  to  do  so,  a  court  of  equity  will  not  Evans  v.  Kingsberry,  2  Rand.   120, 14  Am. 

decree  a    specific    performance.    1  Mad-  Dec.  779;  King  v.  Bardeau,  6  John.  Ch.  88, 

dock's  Chancery  Pracuce,  339,  Sugden  on  xq  Am.  Dec.  312. 

Vendors,  151.  41  McKean  v.   Read,  Lltt.  Sel.  Gas.  895; 

3  8  Saucr  V.  Ferris,  84  N.E.  Rep.  58  (111.).  12  Am.  Dec.  818;  Perkins  v.  Ede,  16  Beav. 

8  7  218.  C.  408,  53  Am.  Rep.  688.  ^^l  Howard  v.   Kimball.  65  N.  C.  ITJ  6 

,- r.      •          n     iii«..^     It  rai    «i7.  AK  Am.  Rep.  789;  Tavlor  v.  Williams,  45  Mo. 

3 s  Peans  V.  Covillaud.    6  CaK  617.  «  ^  Botsfcrd  v.  Wflson,  57  III.   188;  Gregory 

Am  Dec.  MS-JJ^^^g;'- ^^^^^^V^i^^'^^^  %  v.  Perkins,  40  Iowa,  82;  Walsh  v.  Bafion, 

'Me^S;  £  Am.^ic'wir H^n  v'^SimTons'  «*  Ohio  St.  28. 
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tract,  with  compensation  for  any  deficiency.*^  lu 
general  the  purchaser  is  entitled  to  take,  if  he 
pleases,  performance  with  a  defect,  which  the  vendor 
would  not  be  able  to  enforce  against  him. 

.  §  490.    Specific  Performance  Decreed  Only  Where  Dam- 
ages Are  Inadequate  Remedy. 

Subject  to  the  rules  given  in  the  last  section,  the 
principle  upon  which  equity  jurisdiction  is  based,  as  al- 
ready stated,  is  the  absence  of  any  adequate  remedy  at 
law.^  This  is  illustrated  by  the  different  views  which 
courts  of  equity  take  of  contracts  for  the  sale  of  land 
and  contracts  for  the  sale  of  goods.  The  objects  with 
which  a  man  purchases  a  particular  piece  of  land  are 
different  to  those  with  which  he  purchases  goods.  He 
may  be  determined,  in  making  the  contract,  by  the  mer- 
its of  the  site  or  its  neighborhood,  and  these  cannot  be 
represented  by  a  money  compensation ;  whereas  goods  of 
the  kind  and  quality  that  he  wants  are  generally  to  be 
purchased.  Hence  specific  performance  of  a  contract  for 
the  sale  of  goods  is  only  decreed  in  very  rare  cases,^ 
while  land  or  any  interest  in  land  is  always  the  subject 
of  equity  jurisdiction  of  this  kind;  and  it  must  be 
borne  in  mind,  in  making  this  distinction,  that  the  per- 
formance is  decreed  in  the  one  case  and  refused  in  the 
other  not  upon  any  distinction  between  realty  and  per- 
sonalty but  because  damages  in  the  one  case  may  not, 
in  the  other  usually  will,  afford  a  complete  remedy. 

««  Wallinur  v.   Kinnard,  10  Tex.  606,  60  a  note  or  contract  is  tainted  with  usury  or 

Am.  Dec.   216;    Harbers  v.    Gadsden,  6  other  illefi^ality  gives  equity  no  power  to 

Rich.  Eq.  284,62  Am.   Dec.  890;  Tonn  v.  enjoin  an  action  on  them;  tor  the  defense 

Ticknor,  112  111.  217.  \^  good  at  law.  Atkinson  v.  Allen.  71  Fed. 

1  Sec  ante,  $  489.  WiUard  v.    Tayloe,  8  B^P;  J^\^"^  ^'  Landn»an.  31  S.  W.  Rep. 

Wall.  657;  Morgan  v.  Morgan,  3  Stew.  883,  oOB  (Tex). 

21   Am.  Dec.    688;  Peters  v.  Phillips,  19  2  See  Gottschalk  v.  Stein.  27  Cent.  L. 

Tex.  70,  70  Am.  Dec.  819;  Jones  v.  New-  J.  82. 
hall,  115  Mass.  244,  15  Am.  Rep.  67.    That 
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§491.     Contracts  for  the  Sale  of  Lands. 

For  the  reason  given  in  the  last  section,  contracts  for 
interests  in  or  for  the  sale  of  lands  are  a  proper  subject 
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ment  thereof  is  the  most  effectual  way  to  prevent  the 
perpetration  of  a  fraud.* 

Payment  of  the  purchase  money  is  not  such  "part  per- 
formance" as  will  take  the  case  out  of  the  statute.*^  Nor 
is  possession  taken  without  the  consent  of  the  vendor,^ 
or  not  in  pursuance  of  the  contract  of  saleJ  Nor  is 
marriage  part  performance  of  a  parol  contract  made  in 
consideration  of  marriage.®  But  possession  of  lands  un- 
der a  parol  contract  of  sale  amounts  to  part  perform- 
ance when  it  is  connected  with  the  contract  of  sale,  and 
in  consequence  and  pursuance  of  it,  and  was  intended 
to  be  in  execution  of  it.®  And  so  does  the  making  of  val- 
uable and  permanent  improvements  on  the  land  by  the 
purchaser.*^ 

Though  the  statute  is  a  good  defense  where  specific 
performance  of  a  parol  contract  is  sought  against  the 
vendor ;  yet  if  the  vendor  be  willing  to  perform,  the  part 


«  Benj.  Prin.  of  Contr.  48,  citinfir  Jacobs 
V.  R.  R.  Co.  8  Gush.  825:  Wheeler  v. 
Reynolds,  66  N.  Y.  287;  Riggley  v.  Erncy, 
154  U.  S.  244;  Peoples  Ice  Co.  v.  Trumball. 
70  Fed.  Rep.  166. 

5  Johnston  v.  Glancy,  4  Blackf .  94,  28 
Am.  Dec.  45;  Cronk  v.  Trumble,  66  111.  428; 
Poland  V.  O'Connor,  1  Neb.  60,  98  Am. 
Dec.  827-  Parke  v.  Leewright,  20  Mo.  85: 
Cole  V.  Potts,  10  N.  J.  (Eq.)  67;  Horn  v. 
Ludinf^on,  18  Wis.  78;  Underhill  v.  Allen, 
18  Ark.  466;  Glass  v.  Hulburt,  10S  Mass. 
24,  8  Am.  Rep.  418.  In  the  earliest  cases 
it  was  held  that  the  payment  of  a  consider- 
able portion  of  the  purchase  price  would 
take  a  verbal  contract  for  the  sale  of  land 
out  of  the  operation  of  the  statute,  while 
the  payment  of  a  small  portion  would  not 
have  that  effect.  Lacon  v.  Mertkins,  8 
Atk.  4.  per  Lord  Hardwicke,  who  held 
generally  that  part  oayment  was  a  good 
part  performance.  Child  v.  Comber.  3 
Swanst.  428.  note:  Frieze  v.  Glenn,  2  Md. 
Ch.  361:  Harwood  v.  Jfones,  10  Gill.  &  J. 
404.  But  this  distinction  was  long  ago 
rejected  as  being  based  upon  n6  sound 
principle.  Pomeroy's  Spec.  Perf .  $  112. 

«  Purcell  V.  Miner,  4  Wall.  618;  Moore 
v.  Higbee.  45  Ind.  487;  Howe  v.  Rogers,  82 
Tex.  218. 

'  McNeil  V.  Jones,  21  Ark.  277;  Charpiot 
v.  Sigerson,  26  Mo.  68;  Glass  v.  Hulburt, 
102  Mass.  82,  8  Am.  Rep.  418;  Ann  Berta 
I^ge  V.  Leverton,  42  Tex.  26;  Miller  v. 
Ball,  64  N.  Y.  292. 
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«  Caton  V.  Caton,  L.  R.  1  Ch.  App.  187 
Ungley  v.  Ungley,  L.  R.  4  Ch.  Div.  73 
Finch  V.  Finch,  10  Ohio  St.  501:  Flenner  v 
Flenner,  29  Ind.  564;  Welch  v.  Whelplcy,. 
62  Mich.  15,  4  Am.  St.  Rep.  810. 

9  Wood  V.  Thornby,  58  111.  464;  Judy  v. 
Gilbert,  77  Ind.  96,  40  Am.  Rep.  289; 
Barnes  v.  R.  Co.,  130  Mass.  888;  Freeman 
V.  Freeman.  48  N.  Y.  84,  8  Am.  Rep.  ^7; 
Rankin  v.  Simpson,  19  Pa.  St.  471,  67  Am. 
Dec.  668;  Parrill  v.  McKinley.  9  Gratt.  1, 
68  Am.  Dec.  212;  Blanchard  v.  McDougall; 
6  Wis.  167,  70  Am.  Dec.  468;  Dugan  v. 
Gittings,  3  Gill.  188,  43  Am.  Dec.  806; 
Eaton  V.  Whittaker,  18  Conn.  222,  44  Am. 
Dec.  586;  Seamen  v.  Ascherman,  51  Wis. 
678,  87  Am.  Rep.  849;  Jefferson  v.  Jefferson, 
96  111.  661:  Anderson  v.  Simpson,  21  Iowa, 
899;  Arnold  v.  Stephenson,  79  Ind.  126; 
McCargcrv.  Rood,  47  Cal.  188;  Lamb  v. 
Human,  46  Mich.  112;  Reynokis  v.  John- 
son, 18  Tex.  214. 

1 0  Glass  V.  Hulburt,  102  Mass.  8.%.  3  Am; 
Rep.  418;  Moore  v.  Pierson,  6  Iowa  279. 
71  Am.  Dec.  409:  Kurti  v.  Hibner,  66  111. 
614,  8  Am.  Rep.  666;  Potter  v.  Jacobs,  111 
Mass  33;  Hibbert  v.  Aylott,  62  Tex.  680. 
The  rendering  of  services  is  **part  per- 
formance" where  it  is  impossible  to. 
estimate  their  value  by  any  pecuniary 
standard.  Owens  v.  McNally.  46  Pac. 
Rep.  710  (Cal.);  Townaend  v.  Vanemecker 
160  U.  S.  171. 
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of  the  purchase  money  that  has  been  paid  cannot  be  re- 
covered back.^^  The  statute  will  not  prevent  a  decree 
where  the  agreement  in  the  bill  is  admitted,  and  the 
statute  is  not  relied  on  as  a  bar.^^ 


§  493.    Contracts  for  the  Sale  of  Chattels. 

A  court  of  equity  will  not  decree  a  specific  perform- 
ance of  a  contract  for  the  sale  of  chattels — because  the 
breach  may  be  sufficiently  remedied  by  damages.  If  A 
refuses  to  deliver  goods  he  has  sold  to  B,  the  latter  may 
purchase  them  elsewhere  and  recover  the  loss  to  him 
resulting  from  A's  failure  to  perform.^  This  rule  ex- 
tends to  all  kinds  of  personal  property  including  gov- 
ernment bonds  and  the  shares  of  stock  and  bonds  of  bus- 
iness corporations  which  are  always  to  be  bought  in  the 
the  market.2  But  in  the  application  of  this  rule  three 
classes  of  cases  are  to  be  excepted,  though  two  of  them 
are  not  exceptions  to  but  rather  further  illustrations  of 
the  governing  principle,  viz. :  that  agreements  will  *not 
be  specifically  enforced  unless  from  the  nature  of  the 
contract,  the  character  of  the  subject-matter  or  other 
special  and  peculiar  causes,  damages  will  not  be  an*  ade- 
quate remedy.* 

(a)  Where  the  contract  is  made  under  special  circum- 
stances and  for  purposes  requiring  specific  performance 
to  render  it  of  value.*  As,  for  example,  a  contract  for 
the  purchase  of  coal  tar,  solely  obtainable  in  the  city 
from  defendant,  and  absolutely  necessary  to  plaintiflPs 

1 1  Sims  V.  Hutchins,  6  Sm.  &  M.  328.  47  Conn.  121,  26  Am.  Dec  60;  Foils  Appeal, 
Am.  Dec.  90.  91  Pa.  St.  437,  86  Am.  Rep.  671;  Strasburgh 

12  Baker  v.  HoUobaugh,  15  Ark.  822;  R.  R.  Co.  y  Echternach,  21  Pa.  St.  250,60 
Woods  V.  Dille.  11  OhiS.  465;  Houser  v.  A°Il.?*^x*^v  ^*^^*»^  ^'  ^^T"!?*'^'  ^  ^' 
Lamont,  56  Pa.  St.  811,  98  Am.  Dec.  756.  g-  248;  '^  A™-   St.  gcp-  f04-   Hissam  v. 

,„,'    .  -^        .        -^  XT    «    n^fl         Parish,  24  S.  E.  Rep.  600  (W.  Va.) 

1  Eckstein  v.  Downing,  64  N.  H.  248,  k         v  / 


10  Am  St  Ren' 404  '  3  Adams  V.  Messenger,  post;  Dilburn  ▼. 

lu  Am.  at.  Kep.  wt.  V/>„n«Kirt/wi  <«  Aia  4*7     *^ 

281,  82 
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Youngblood,  85  A  U.  447. 
«  Clark 
chall.  11  Mo.  267:  Cowles  v.  Whitman,  10       L)««-  '^• 


»  Fallon  V.  R.  Co.,  1  Dill.  121;  Ross  v.  ^  r^i    1  t3.i-        ««  »•  .     «4m    •«   a 

R.  Co.,1   Woolw.  26;  Ferguson >.    Pas-       _*  Clark  v.  Flint,  22  Pick.  281,  88  Am. 
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business;^  or  for  a  ship  timber  of  a  particular  kind  es- 
sential to  the  completion  of  a  ship  and  which  can  be  sup- 
plied by  the  vendor  alone.®  Of  the  same  nature  is  an 
agreement  to  furnish  articles  which  the  vendor  only  can 
supply  because  their  manufacture  is  guarded  by  a  pat- 
ent.^ It  is  on  this  ground  that  in  England  and  some  of 
the  States  a  distinction  is  made  between  government 
stock  and  the  stock  and  bonds  of  railroad  and  business 
corporations  on  the  ground  that  the  latter  are  limited 
In  number,  and  cannot  always  be  had  in  the  market® 

(b)  Articles  which  have  acquired  a  peculiar  value  to 
the  owner  and  for  the  loss  of  which  no  damages  would 
compensate.®  As  an  artist's  picture  painted  by  him- 
self ;^^  or  a  valuable  picture,  vase,  or  work  of  art ;  family 
pictures  and  furniture,  or  heir-looms;  an  antique  horn, 
used  as  a  symbol  of  tenure  of  land ;  the  tobacco-box  of 
a  club ;  the  dresses,  decorations,  papers,  and  effects  of  a 
lodge  of  Freemasons;  a  box  of  jewels,  deeds  or  instru- 
ments of  title  to  land.^^  But  it  has  been  said,"  that  the 
common-law  remedy  "would  not  be  considered  inade- 
quate, merely  because  the  specific  article  might  be  more 
convenient  or  gratifying  to  the  party  than  damages  for 
withholding  or  destroying  it;  .  .  .  and  the  princi- 
ple must  not  be  extended  to  cases  founded  in  weakness 
and  folly.  It  would  therefore  be  a  perversion  of  the 
rule  to  apply  it  to  the  delivery  of  a  favorite  spaniel  or 
a  lady's  lap-d(^." 

s  Equitable  Gas  Light  Co.  v.   Manfg.  Woodward,  48  Pac.  Rep.  1084  (Cal.);  John- 

Co.,  63  Md.  286.  son  v.  Brooks,  98   N.  T.   S48. 

«  Buxton  V.  Lister,  8  Atk.  888.  So  where  >  Adams  v.  Messenger,  147  Mass.   185, 9 
payment  was  to  be  made,  not  in  money  Am.  St.  Rep.  670;  McGowan  v.   Remind- 
but     in    specific    securities.    Rothalx    v.  ton,  IS  Pa.  St.  50,  51  Am.  Dec.  684;  Womack 
Schwartz,  46  N.  J.  (Eq.)  477, 19  A.  S.  R.  v.  Smith,  11  Humph.  478,64  Am.  Dec.  51. 
^^'  10  Downingv.  Bettemann,3J.&H.544. 

7  Adamsv    Mewenger,  post;    Hapgood  n  Lawson  Rights,  Rem.  ft  Pr.,  §  2698; 

V.  Rosenstock^  Fed  Rep.  86;  see  Finney  Adams  v.   Messenger,  supra;  Williams  v 

V.  Annan,  107  Mass.  7i,  9  Am.  Rep.  10.  Howard,  8  Murph.74;  Cowles  v.  Whitman, 

s  Duncuft  ^.  Albrecht,  19  Sim.  189:  Frue  10  Conn.  181, 86  Am.  Dec.  60;  McGowan  v. 

V.  Houghton,  6  Colo.  318;  Asche  v.  Johnson,  Remington,  12  Pa.  St.  66,  51  Am.  Dec.  584. 

?J?!f"  ^IS'^A^*'  i^^S"^  \^W?^°fi^'''  »•  Lining  v.Gcddes,  1  McCord.  Ch.  804, 

147  Mass.  185,  9  Am.  St.  Rep.  679;  Krouse  v.        ]Q  ^m.  Dec.  607. 
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The  reasons  on  which  this  relief  is  founded  are: 

First.  The  remedy  in  the  action  for  damages  is  not 
adequate.  While  on  the  sale  of  chattels,  by  the  very 
act  of  delivery,  the  property  becomes  vested  in  the  pur- 
chaser and  the  seller  may  recover  the  whole  contract 
price, — this  does  not  apply  to  real  estate  which  can  only 
be  transferred  by  deed.^  Therefore  in  actions  at  law 
against  a  vendee  on  a  contract  for  the  purchase  of  real 
estate  who  refuses  to  complete  it,  the  measure  of  dam- 
ages is  not  the  amount  of  the  purchase  money  but  is  the 
difference  between  the  contract  price  and  the  market 
value  of  the  land  at  the  time  of  the  breach.^ 

Second.  The  remedy  of  specific  performance  ought  to 
be  mutual  and  reciprocal  which  it  would  not  be  if  the 
vendee  could  obtain  it,  and  at  the  same  time  be  denied 
to  the  vendor.^ 

The  decree  in  such  cases  is  not  for  the  money  agreed 
to  be  paid  with  an  award  of  execution  if  it  is  not,  but  it 
should  direct  a  sale  of  the  premises  in  case  of  default,, 
and  should  require  the  plaintiff  to  deposit  with 
the  court  a  proper  conveyance  of  the  land.*^ 

§  496.     Performance  Compelled  by  Means  of  Injunction. 

Whatever  promise  or  covenant  a  court  of  equity  will 
compel  a  man  to  perform,  by  a  decree  for  specific  per- 
formance, it  will  generally  restrain  him  from  neglect- 
ing to  perform,  by  injunction.^  A  promise  or  covenant, 
it  is  obvious,  may  be  either  that  one  will  do  a  certain 

2 Of  course  if  the  deed  has  oeen  executed  completing  the  sale.    Laird  v.  Pim,  7  M.  & 

and  delivered  the  whole  cohsideration  may  W.  474;  Hurd  v.  Dunsmore.  63  N.  H.    171. 

be  recovered  in  an  action  at  law.  4  Andrews  v.Sullivan,  2  Gilm.  327,48  Am. 

3  Hurd  V. Dunsmore,  68  N.  H  171;  Griswold  Dec.  63,  2  Story  Eq.  Jur.  §  728. 

V.  Sabin.  51  N.  H.  167: 12  Am.  Rep   76;  Old  s  Andrews  v.  Sullivan.  2  Gilm.  827,48  Am. 

Colony  R.R.Co.  v. Evans,  6  Gray.25,66  Am,  Dg^,  53   Hcatherwick  v.   Heaiherwick,  ^ 

Dec.  894-  Garrard  v.  Dollar,  4  Jones,  176.  m  73; Wade  v.  Greenwood,  2  Rob.  474.40 

67  Am.  Dec.  271;Scudder  v.  Waddingham,  a_    i-j^  ^rq 

7  Mo.  (App.)  26.    To  this  is  to  be  added  ot  j"'    ,T^'„     "^ 

course  the  cost  incurred  by   the  vendor  in  »i>neii,  tsq.  4«H. 
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thing  or  that  one  will  not  do  it;  in  the  one  case  au  (a) 
afprmativCy  in  the  other  a  (b)  negative,  promise  or  cov- 
enant. 

(a)  The  remedy  in  equity  in  the  first  case  is  usually 
by  a  bill  for  specific  performance,  as  we  have  seen.  Yet 
the  court  will  in  some  cases  enforce  indirectly  the  af- 
firmative terms  of  a  contract  of  which  it  could  not  di- 
rectly decree  the  specific  performance,  and  this  by 
means  of  a  mandatory  injunction.^  Thus  an  agreement 
to  remove  certain  buildings  has  been  enforced  by  an  in- 
junction against  the  continuance  of  the  buildings,^  and 
lessors  who  had  covenanted  to  manage  land  or  cultivate 
a  farm  in  a  husbandlike  manner,  have  been  restrained 
from  doing  acts  of  bad  husbandry,  although  there  was 
no  express  covenant  to  refrain  from  such  acts.^ 

(b)  Where  a  person  agrees  not  to  do  a  certain  act, 
specific  performance  is  decreed  in  the  form  of  an  injunc- 
tion restraining  the  party  from  doing  the  act.*^  Thus 
injunctions  have  been  issued  to  restrain  a  person  from 
violating  a  promise  not  to  engage  in  a  certain  trade  for 
a  certain  term  f  to  restrain  a  person  who  had  entered 
into  a  covenant  not  to  ring  church  bells  from  so  doing  f 
to  restrain  an  author  who  on  the  sale  of  a  work  had  cov- 
enanted with  the  purchaser  not  to  do  anything  which 
might  be  detrimental  to  the  sale  or  publication  of  that 
work,  from  publishing  a  rival  work  on  the  same  sub- 
ject;® to  restrain  tenants  from  violating  covenants  in 
their  leases  as  to  the  mode  of  cultivation,  or  the  use  of 
the  premises;^  to  restrain  the  erection  of  buildings  be- 

2 Leake  Contr.  1120;  Lane  v.  Ncwdcffatc,  104;  Hap^ood  v.  Rosenslock,  23  Fed.  Rep. 

10  Ves.  193;  Isenberg  v.  East  India   House  86;  Steward  v. Winters,  4  Sandf.  Ch.  567. 
CcSDe  G.J    &^.  SJ«:  Springtield    R.  eooty       v.        Martin,       82        Mich. 

Co.  V.  Springfield,  86  Mo..  674.  ^Q2'     Butler     v.    Bruleson,    16   Vt.    176; 

sRanken  v.  Huskinson,  4  Sim.  13;  Lord  Guerand  v.  Dandelet,  32  Md.  561,  8  Am« 

Manners  v.  Johnson,  L.  R.  1  Ch.  Dlv.  673.  Rep.  164. 

♦  Drury  v.  Molins,  6  Ves.  328;  Pratt  v.  '  Martin  v.  Nutkin,  2  P.  Wms.  266. 

^l^^h^^^^^'  ®?-  ?"^*^  ""•  }^'  ^  J*'*'"*-  8Barfield  v.  Nicholson,  2  Sim.&  Stu.  1. 


Ch.  23;  Kerr  on  Injunctions,  623. 


©Flemminff  V.  Snook,  5  Beav.  260;  Mad^ 


sBanett  v.  Biagrave,  5  Vescy,  566.  6  Ves.        ^ox  v.  White,  4  Md.  ^;  69  Am.    Dec.  67; 
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yond  a  certain  height  ;^^  to  restrain  the  erection  or  com- 
pel the  removal  of  bay  windows**  to  restrain  the  use  of 
building  lots  except  for  the  erection  of  dwellings;*^  to 
restrain  the  carrying  on  of  particular  trades  in  demised 
premises;*^  and  in  many  other  cases  of  a  similar  charac- 
ter.*^ 

And  it  is  now  well  settled**  that  the  inability  of  a 
court  of  equity  to  compel  the  specific  performance  of  one 
part  of  an  agreement  is  no  ground  for  its  refusing  to  en- 
join against  the  breach  of  another  part  of  the  same 
agreement.*®  In  Lumley  v.  WaflFwer/^  the  defendant 
agreed  with  the  plaintiff  to  sing  at  his  theater  upon  cer- 
tain terms,  and  during  a  c^i:ain  period  to  sing  nowhere 
else.  Subsequently  she  entered  into  an  engagement  with 
another  person  to  sing  at  another  theater,  and  refused  to 
perform  her  contract  with  the  plaintiff.  The  court, 
while  admitting  that  it  was  powerless  to  enforce  so 
much  of  the  contract  as  related  to  the  promise  to  sing 
at  the  plaintiff's  theater,  restrained  the  defendant  by 
injunction  from  performing  at  any  other  theater. 


iunRerman  v.  Bovec.  19  Cal.  864;  Barrow  v, 
tichard,  8  Paige,  857:  Sawyer  v.  Twiss,  86 
N.  H.  846:  Daniels  v.  Pond.  Jtt  Pick.  367; 
Suiton  V.  Head;  86  Ky.,  166,  89  Am.  St. 
Rep.  166;  Hodge  v.  Sloan,  107  N.  Y.  244. 

1 0 Lloyd  V.  London,  etc.  R.  Co.,  «  Dc  G. 
J.  &  Sm.  666. 

1 1  Lord  Manners  v.  Johnson,  L.  K.  1  C* 
D.  673;  Western  v.  Macdermoi,  L.  R.  1  Eq. 
409. 

1 2  St.  Andrew's  Church  Appeal,  67  Pa. 
St.  bU. 

1 3 Kemp  V.  Sober,  1  Sim.  N.  S.  617;  Hod- 
son  V.  Coppard,  29  Beav.  4;  Clements  v. 
Wells,  L.  R.  1  Eq.  200;  Parker  v.  White,  1 
Hem.  &  M.  167. 

1 «  Kerr  on  Injunctions,  603;  Wolverhamp- 
ton, etc.,  R.  Co.  V.  I^ndon,  etc.,  R.  Co., 
L.  R.  16  Bq.  438;  Nuneaton  Local  Board  v. 
General  Sewage  Co.,  L.  R.  20  Eq.  127; 
Parkham  v.  Aicardi,  84  Ala.  878;  Lewis  v. 
Lyman,  'ii  Pick.  487;  Lewis  v.  Jones,  17 
Pa.  St.  262-  Beckwlth  v.  Howard,  6  R.  L  1; 
Avery  v.  Baker,  27  Neb.  888,  20  Am.  St. 
Rep.  672. 

1 5  In  the  earlier  cases  equity  would  not 
restrain  the  violation  of  the  negative  part 
of  an  agreement  when  it  could  not  enforce 
the  affirmative  stipulations,  but  the  party 
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was  left  to  his  remedy  at  law.  Kemble  v. 
Kean,  6Sim.  R.  888. 

i«Hay«  V.  Willis,  11  Abb.  Pr.  (N.  S.) 
107;  Daly  v.  Smith,  49  How.  Pr.  ISO,  88  K. 
Y.  (S.  C.)  168:  Richardson  v.  Peacock,  M 
N.  J.  (Eq.)  40:  Frank  v.  Brunneman.  8  W. 
Va.  462;  Parker  v.  Gauison,  61  111.  260; 
Gillis  V.  Hall. 2  Brewst.  842;  Chicago,  etc., 
R.  Co.  V.  New  York,  etc..  Co.,5«  Fed. 
R.  621;  Port  Clinton  R.  Co.  v.  Cleveland, 
etc.  R.  Co,,  18  Ohio  St.  660;  Marble  Co.  v. 
Ripley,  10  Wall.  368;  McCaul  v.  Braham, 
16  Fed.  Rep.  87  note  42-47. 

1 7  1  De  G.  M.  *  G.  604.  The  court  will 
not  enforce  the  performance  of  ordinary 
contracts  of  service  in  this  way;  it  is  only 
where  the  service  is  to  be  rendered  by  one 
having  special  and  extraordinary  quali6- 
cations.  us  *'for  example,  by  an  eminent 
actor,  singer,  artist  and  the  like  •  •  • 
Damages  for  a  breach  of  such  contracts 
are  not  only  difficult  to  asceruin  but  can  - 
not  with  any  certainty  be  estimated;  nor 
could  the  plaintiff  procure  by  means  of 
damages  the  same  services  in  the  labor 
market,  as  in  case  of  an  ordinary  contract 
of  employment  between  an  artizan,a  Ubor- 
erora  clerk  aid  their  employer.**  Con 
V.  Lassard,  18  Oreg.  221,  17  Am.  St.  Rep. 
728. 
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§  498  DISCHAKGE  OF  RIGHT  OF  ACTION.  [PART  V. 

The  question  then  to  be  considered  in  this  chapter 
is,  how  may  this  Right  of  Action  be  discharged ;  and  it 
is  answered  that  the  right  of  action  arising  from  a 
breach  of  a  contract  may  be  discharged  in  four  ways : 
(a)  by  a  release,  (b)  by  an  accord  and  satisfaction, 
(c)  by  a  judgment,  (d)  by  lapse  of  time. 

(a) 

RELEASE. 

§  498.     Release  Defined  and  Explained. 

Release  is  a  discharge  of  the  claim  or  right  of  action 
growing  out  of  the  breach  of  an  agreement^  It  must, 
unless  it  be  made  for  some  new  consideration,  be  under 
seal^  to  bind  the  person  making  it,  otherwise  it  will  be 
nothing  more  than  a  promi&e  without  consideration  to 
forbear  from  the  exercise  of  a  right,  which  we  have  seen 
is  not  binding.^  The  release  of  a  debt  discharges  all 
securities  held  by  the  creditor,^  but  does  not  extinguish 
or  defeat  any  future  right  or  claims,**  and  a  general 
release  is  qualified  and  controlled  by  a  recital  of  the 
particular  class  of  debts  to  which  alone  it  is  intended 
to  apply.^ 

A  voluntary  delivery  by  the  creditor  to  the  debtor  of 
the  evidence  of  the  debt,  as  a  bill,  note  or  bond,  or  the 
destroying  of  the  instrument,  with  the  intention  of 
discharging  the  debt,  operates  as  a  release.^ 

»  Leake  Contr   1261.  «  Frands  v.   Boston  and   Roxbury  Mill 

till.  Cent.  R.  Co.v.   Read,  87111.484,  Corporation  4  Pick.  8«,  868:  Hattings  v. 

87  Am.   Dec.  280;  Weber  v.    Couch,  134  P»«inson,  7  Mass.    163.  5  Am    Dec.  34; 

Mass.  26,  45  Am.   Rep.  274;  Smiihwick  v.  ^^^S,  \\  G'^"-  '^    ^?^-  JS*  ®  ^• 

Ward,  7  Jones,  64.  75  Am.   Dec.  463;  La n-  Dec.  94;  Quarlesv.  Quarles.  4  Mass.  688; 

caster  v.  Lancaster,  42   Mo.    (App.)  50t;  ^ocke  v.  Stuart,  Peck,  187. 

Kidder  v.  Kjdder,  83  Pa.  St.  268.  e  Lawson  Rights,   Rem.  &  Pr.  $  2576. 

3  Ante,  Chap.  IV.  '  Gardner  v.  Gardner,  82  Wend.  526, 34 

4  Cowper  V.  Green,  7  Mees.  &  W.  688.  ;Jl?-  ^«c-  '^^'^  ^^^^  ^-  Enders.  51  Barb. 
Jackson  v.  Stackhouse,  1  Cow.  122,  13  Am.  °^"- 

Dec.  614. 
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A  release  of  one  of  several  debtors  jointly,  or  jointly 
and  severally,  liable  for  the  same  debt,  releases  all.® 

The  reason  for  this  is  that  if  it  did  not  have  this  effect 
the  co-debtor,  after  paying  the  debt,  might  sue  him  who 
was  released  for  contribution,  and  so  in  effect  he  would 
not  be  released.®  But  a  release  of  one  co-debtor  may  re- 
serve a  right  against  the  other  debtors,  in  which  case 
they  are  not  discharged.^®  So  the  release  by  one  of  sev- 
eral co-creditors  jointly  entitled  to  the  debt  discharges 
the  debtor  as  to  all." 


§  499.    Covenant  Not  to  Sue. 

A  covenant  made  by  a  creditor  with  his  debtor  not  to 
sue  him  at  any  time  for  the  debt  although  it  does  not  in 
terms  release  the  debtor,  and  purports  only  to  bind  the 
creditor  by  covenant,  is  upon  the  principle  of  avoiding 
circuity  of  action,  equivalent  to  a  release,  and  may  be 
so  pleaded  in  an  action  by  the  creditor  for  the  debt,  the 
subject  of  the  covenant.^  But  a  covenant  not  to  sue 
one  of  several  co-debtors  jointly,  or  jointly  and  sever-* 
ally,  liable,  although  it  operates  by  construction  as  a  re- 
lease as  between  the  covenantor  and  covenantee,  does 
not  operate  as  a  release  of  the  other  debtors^ 

8  Baldwin  v.  Gray,  4  Martin  (N.  S.;  192,  i  Russell    v.   Adderton,    64  N.  C.  417; 

16  Am.  Dec.  169;  Allin  v.  Shadburnc;  Cuvlcr  v.  Cuylcr  2  Johns.  186.  But  it  is 
1  Dana.  68,  25  Am.  Dec.  121;  Berry  v.Gillis.       different  where  the  covenant  it  not  to  sue 

17  N.  H.  9,  48  Am.  Dec.  583;  Bozeman  v.  for  a  limited  time  only.  Ayloffe  v.  Scrimp- 
Suie  Bank,  7  Ark.  .328,  46  Am.  Dec.  291;  shire,  2  Salk,  52«:  Qopper  v.  Union  Bank, 
Williamson  V.  McGinness,  llB.  Mon.  74,  7  Har.  A  J.  92,  16  Am.  Dec.  294;  Ford.  v. 
52  Am.  Dec.  561;  Hale  v.    Spauldinff.  146  Beech,  11  Q.  B.  862. 

M^on^i/i^rilm'  ?ifiPi?im*X?'27i-  «  Goodnow  V.    Smith,  18  Pick.  414,  29 

McConnell,  4  Gilm.   536,   46  Am.   Dec.  474.  ^m.  Dec.  600;  Berry  v.   Dillis,  17  N.  H,  9, 

0  North  V.  Wakefield,  13  Q.  B.  461.  48  Am.  Dec.  686;  Bozeman  v.  State  Bank, 

10  Yates  v.    Donaldson,  5  Md.  889.  61  7  Ark.  328,  46  Am.  Dec,  291;  Williamson  v. 
Am  Dec  283  Ginness,  11   B.  Mod.  74,  52  Am.   Dec.  561; 

11  Leake     Contr.    982-    Beltzhoover    v.        Eer&6 ' '^''''' "^  ""•  ^'^'''   "^' *»  ^"• 
Stockton,  4  Cranch  C.   C.  696:   Myrick  v. 

Dame,  9  Cush.  248. 
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(b) 

ACCORD  AND  SATISFACTION. 

^500.    Accord  <md  Satisfaction  Defined  and  Eitplained. 

An  accord  and  satisfaction  is  an  agreement  by  the 
creditor  to  accept  something  in  satisfaction  of  his  claim, 
accompanied  by  the  delivery  or  performance  of  what  is 
so  agreed  upon.^  But  it  must  be  borne  in  mind  that 
there  must  be  both  accord  and  satisfaction.  By  the  ac- 
cord the  parties  agree  upon  a  sum  of  money,  or  other 
matter,  to  be  given  and  accepted  as  compensation  for 
the  breach,  instead  of  the  legal  remedy  provided  by  pro- 
cess of  law.  But  this  is  insufficient  to  bar  an  action.* 
It  is  by  the  execution  of  the  accord,  that  is,  by  the  actual 
delivery  and  acceptance  of  the  matter  agreed  upon  as  a 
satisfaction,  that  the  right  of  action  is  discharged.^  As 
said  in  an  old  case,  ^^a^cord  executed  is  satisfaction ;  ac- 
cord executory  is  only  substituting  one  cause  of  action 
for  another,  which  might  go  on  to  any  extent'^ *  There- 
fore readiness  to  perform  the  accord,*^  or  a  tender  of  per- 
formance,® or  even  part  performance,^  is  not  enough. 

The  satisfaction  may  consist  in  the  acquisition  of  a 
new  right  against  the  debtor,  as,  for  example,  the  re- 
ceipt from  him  of  a  negotiable  instrument  as  payment,* 

iPulliam   v.  Taylor,  50  Miss.  861;  Stock-  Russell  v.  Lytic.  6  Wend.  390,  29  Am.  Dec. 

ton  V.  Frcy,  4  Gill.  406,  45    Am.   Dec.  1.S8;  687;  Childs  v.  Millville,  etc.Ins.  Co  ,  50  Vt. 

Heirn  v.  Carron,  tl  Sm.  &  M.  861,49  Am.  609:  Hancock  v.  Yaaen,  181  Ind.  886.  16  A. 

Dec.  65.  S.  R.  396.    But  see  Whitsett  v.    Clayton,    5 

t Ballard  v.  Nokes,  2  Ark.  i5;  Kromer  v.  Colo.  476  where  this  well  established    doc- 

Hcim,  76  N.  Y.  577,  31  Am.  Rep.  491;  Ogil-  ^""«  '*  c""cised. 

vie  V.  Hallam,  68  la.  714;  Russel   v.    Lytic,  «Lyon  v. Bruce,  8  H .  Bl.  319. 

6  Wend.  890,  22  Am.  Dec.  637;  Ellis  v;,  Bit-  ,  Hcarn  v.  Kiehl,  88  Pa.  St.  147,    80    Am. 

zer,  8  Ohio  89,  16  Am.  Dec.  634:  Schlitz  v.  Dec.  473;  Russell  v.  Lytic,  6  Wend.  890.  38 

Meyer,  61  Wis.  418:  Troutmann  v.  Lucas,  Am   n^  687 

63  Ga.  466;  Pettis  v.  Ray,  IS  R.  L  844;  Sum-  .„             \,.  ui    o«  »     c.   .jt    o«    a 

mers  V.  Hamilton,  66  Cal.   698;  Browning  r.    "SIV*  ^I'^^^'^^u'  ^K"!^  ^    ^^ 

V.  Grouse,  43  Mich.  489;  Lankton  v.   Stew-  2r*^i^io^'2°*i^y"  ^"^^  ^,^^2'  ^rauw.  23 

art,  87  Minn.  846;  Johnson  V.  Hunt,  81  Ky.  ?«."<*• '*?',? „^?J^  ^?^:   ^    ^'S?**'   ^• 

881;  HemroinRway  v.  Stansell.    106   U.    S.  "«»«»   76  N.  Y.  674,  81  Am.  Rep.  491. 

399;  Costcllo  V.  Cady,  108  Mass.  140.  ^Hearn  v.  Kiehl,  38  Pa.  St.  147, 80  Am. 

3Diller  v.  Brubaker,  68  Pa.    St.  498,    91    .  ^^    *'*• 

Am.  Dec.  177;  Vedder  v.  Vedder,  1  Denio.  »Witherby  v.  Mann,  11  Johns.  618:  Yates 

867;  Hall  v.  Smith,  10   Iowa   46:   Brooklyn  v.. Valentine,  71  111.  643;  Bennett  v.  Hill,  14 

Bank  v.  De  Grauw,  88  Wend.  842.  36  Am.  R.  I.  888;  Mason  v.  Campbell.  87  Minn.  64; 

Dec.  669;  Frost  v.    Johnson,   8  Ohio,   898;  Guild  t.  Butler,  187  Mass.  886. 
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or  of  new  rights  against  the  debtor  and  third  parties,  as 
in  the  case  of  a  composition  with  creditors  ;*  or  of  some- 
thing different  in  kind  to  that  which  the  debtor  was 
bound  by  the  original  contract  to  perform  ;^^  but  it  must 
in  all  cases  have  been  taken  by  the  creditor  as  a  full,  per- 
fect and  complete  satisfaction  for  his  claim  in  order  to 
operate  as  a  valid  discharge.*^ 

It  need  not  be  under  seal  or  even  in  writing,  for  a 
parol  accord  and  satisfaction  will  discharge  a  right  of 
action  founded  on  a  deed  or  even  on  a  judgment,^^  but 
like  all  other  parol  agreements  it  requires  a  considera- 
tion;^^ though  the  consideration  need  not  be  adequate^* 
provided  it  is  neither  an  illegaP*  nor  a  past  one.^® 

(c) 

JUDGMENT. 

§  501.    Effect  of  Judgment. 

The  flnal^  judgment  of  a  court  of  competent  jurisdic- 
tion* in  the  plaintiflf's  favor  discharges  the  right  of  ac- 
tion arising  from  breach  of  contract.  The  right  ia 
thereby  merged?  in  that  more  solemn  form  of  obligation 
sometimes  called  a  Contract  of  Record.*  It  may  then 
be  discharged  by  payment  of  the  judgment*  or  by  satis- 

•Goodv.  Cheesman.   2   B.    *   Ad.  888;  i  > See  Ante,  Cap.  IV.  Consideration.. 

Boyd  V.  Hind,  1  H .  A  N.    1M7;    Kromer    v.  i « Warren  v.  Skinner,  80  Conn.  589;  Don- 

Heim,  76  N  y.  577,  81  Am.  Rep.  471;  Bax-  ^hoe  v.  Woodbury,  6  Cuah.  148;  Ogbiwn  v. 

terv.  Bcll.8«N.  Y.  1«6.  Hoffman,   68  Indf  48©;    Fisher   v.    May    2 

10  Whitney  v.  Cook,  .58  Miss.  851;   Ben-  Bibb,  449,  5  Am.  Dec.  626;  Reid  v.  Bartlett, 

nett  T.  Hill,!  4   R.   I.  828;    Morehouse   v.  19  Pick.  378. 

Bajik.  98  N.  Y.  508:  Williams  v.  Phelps.  18  i  sReeler  v.  Neal.  8  Watu.  424;  Davis   v. 

Wis.  80.  Noaks,  8  J.  J.  Ntarsh,  494. 

» » Jones  V  Fennimore,  1  G.  Greene,  184;  i  egee  Chap.  IV.;  Stead  v.  Pover,  1  C.  B. 

Boston  Rubber  Co.  v.    Peerless   Wringer  700                 k         .                     .     t 

Co.,  68  Vt.  661;  Line  V.  Nelson,  38  N.  J.  L.  ,  ^  uk      d     1 1        o^  xi    ^     ...     t  > 

368;  Alden  V.  f  hurber,  149   Mass.   271.    A  ,    '  ^*****  ^- ^"<^^^« V;  ^..^.J *    "*'   ^*°" 

debtor  may  atuch  a  condition  to  the   offer  ingrton  v.  Strong,  111  111.162. 

and  if  so  the  acceptance  of  the  thinff  is   an  >Hickey  v.  Stewart,  8  How.  760. 

acceptance  of  the   condition.      Berdell   v.  3C^^  ^n*^  $  401 

Bissell,  6  Col.  188;  McDaniels  v.    Bank,   89  ^^         *     nu       ti 

Vt.  880, 70  Am.  Dec.  408.  •See  ante,  Chap.  II. 

» «Cabe  V.  Jameson,  10  Ired.  198,  61  Am.        „  *!**<>??!""»  Iio^"*^«  ^  "^  ^'^'^  ^^^^^  ^• 
Dec.  888;  Savage  v.  Everman,  70  Pa.    St.        ^»""'  ^'  N.  Y.  888. 
315,  10  Am.  Rep.  676. 
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faction  obtained  by  process  of  Execution.®  On  the  other 
hand  a  judgment  in  the  defendant's  favor  discharges 
the  obligation  by  Estoppel^  The  plaintiff  cannot  bring 
another  action  for  the  same  cause  so  long  as  the  judg- 
ment stands.  But  an  adverse  judgment,  in  order  to  dis- 
charge the  obligation  by  estopping  the  plaintiff  from  re- 
asserting his  claim,  must  have  proceeded  upon  the  mer- 
its of  the  case.  If  a  man  fail  because  he  has  sued  in  a 
wrong  character,  as  executor  instead  of  administrator ; 
or  at  a  wrong  time,  as  in  the  case  of  action  brought  be- 
fore a  condition  of  the  contract  had  been  fulfilled;^  or 
if  the  plaintiff  fails  on  demurrer  in  his  first  action  from 
the  omission  of  an  essential  allegation  in  his  declaration 
which  is  supplied  in  the  second  suit,®  the  judgment  in 
the  first  suit  is  not  a  bar  to  a  second  suit  on  the  same 
cause  of  action.^ ^ 

The  judgment  may  be  set  aside  by  the  court  in  which 
it  is  rendered  or  set  aside  or  reversed  by  a  higher  court, 
in  which  case  it  may  be  entered  in  favor  of  the  other 
party  if  so  ordered  or  the  parties  may  be  remitted  to 
their  original  position.^^ 

(d) 

LAPSE  OF  TIME. 

§502.     Introductory. 

The  rule  established  by  the  courts,  and  expressly 
enacted  by  the  legislature  in  the  Statute  of  Limitations 
that  lapse  of  time  shall  constitute  a  bar  to  the  enforce- 

•Chandlfr  v.  HiRgins,  109  111.  902.  loKnapp  v.  Eldridge.,  88  Kan.  106;  Pa- 


'Cromwell  v.  Sac.  Co.,  91  U.  S.  361:  Rus 
«€ll  V.  Place,  94  U.  S.  606;  Campbell  ▼, 
Rankin,  99  U.  S.  s«61;  Patrick  v.  Shaffer, 
94  N.  Y.  423;   Nispel  v.  Laparlc.  74  111.  806, 

sBrackett  v.  People,  115  111.  39;  Kane  v, 
Fisher,  2  Waits   246. 

•Gould  V.  R.  R.  Co..  91  U.  S.  S36 
Stowell  V.  Chamberlain,  60  N.  Y.  278. 
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eels  y.  Oaks.  64  la.  198;  Philpot  ▼.  Brown, 
16  Neb.  887;  Brackett  v.  People.  116  III.  29; 
Wood  V.  Faut,  66  Mich.  186;  Britton  v. 
Thornton,  112  U.  S.  626;  Maxwell  v.  Clark, 
139  Mass.  112. 

» 1  Clark  V.  Bowen.  22  How.  270;  Chick- 
ering  v.  Failes,  29  111.  294;  Wadhams  v. 
Gay,  73  lU.  416. 
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ment  of  a  cause  of  action,  is  a  rule  of  convenience  and 
policy  the  result  of  a  necessary  regard  to  the  peace  and 
security  of  society.  No  person  ought  to  be  permitted  to 
lie  by  whilst  transactions  can  be  fairly  investigated  and 
justly  determined  until  time  has  involved  them  in  un- 
certainty and  obscurity  and  then  ask  for  an  inquiry. 
Justice  cannot  be  satisfactorily  done  when  parties  an<l 
witnesses  are  dead,  vouchers  lost  or  thrown  away  and 
a  new  generation  has  appeared  on  the  stage  of  life,  un- 
acquainted with  the  affairs  of  a  past  age  and  often  re- 
gardless of  them.^ 

Hence,  a  person  who  delays  for  an  unnecessary  length 
of  time  to  avail  himself  of  his  legal  right  to  enforce  his 
action  for  a  breach  of  a  contract,  may  be  met  and  de- 
feated by :  1.  A  presumption  or  rule  of  law  established 
by  the  courts  independent  of  any  statute;  or,  2,  the  ex- 
press provisions  of  the  Statutes  of  Limitations.^ 


Independent  of  Statute. 

§503.    Presumption  of  Payment. 

Independently  of  the  statute  of  limitations,  as  for  ex- 
ample when  the  statute  does  not  run  because  of  the  ab- 
sence of  the  debtor  from  the  state,^  or  in  the  absence  of 
such  statutes,  the  law  after  a  lapse  of  twenty  years 
raises  the  presumption  that  debts  generally,  bonds,  con- 
tracts, covenants  or  other  obligations,  have  been  paid  or 
discharged.^  When  an  action  is  brought  on  a  bond  or 
covenant  for  the  payment  of  money  if  twenty  years 
elapse  between  the  time  of  its  becoming  due  and  of  the 

1  Foulk  V.  Brown,  8  Watts.   216.  Wanmaker  v.  Van  Buskirk.  1  Saxt.  Ch.  685. 

zLitchfieldv.   McDonald.  35  Minn.  167.  ^^I"' ?**ilol*^,V^"^''?i^"  <lko  ^Sum?"'  ^^ 

,  _            _        „     «^  XT  V    oo,     ^*   A  S.   &    R.  886.  15  Am.  Dec.  608;  PhilUpt  v. 

iBeanv.Tornelle,»4N.  Y.  381.  46  Am.  Morrison.,  8  Bibb,   105,  0  Am.   Dec.  638; 

*«P-  188.  Lyon  v.    Odeli.  65  N.  Y.  «8;  Wilson  v.  Al- 

sLawson  Presumptive  Ev.,rule  71,  p.SCJS-  berk,  99  Mo.  587. 
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institution  of  the  action  or  proceeding,  the  defendant 
may,  without  pleading  the  statute  of  limitations,  rely 
upon  the  presumption  of  payment.^  And  though  this 
presumption  as  to  sealed  instruments  at  least  does  not 
arise  from  lapse  of  time  alone  short  of  twenty  years, 
yet  a  shorter  time  in  connection  with  other  circum- 
stances may  raise  a  presumption  of  fact  that  payment 
has  been  made.^  And  no  presumption  of  payment  or 
discharge  can  be  raised  by  lapse  of  time  alone  for  a  per- 
iod less  than  that  allowed  by  the  statute  of  limitations, 
in  which  to  bring  suit.*^ 

§504.     Laches  in  Equity. 

The  courts  of  equity  also  have  little  sympathy  with 
what  they  call  stale  claims,^  and  considering  it  mis- 
chievous to  encourage  claims  founded  on  transactions 
that  had  taken  place  long  before  their  aid  is  invoked,  re- 
fuse to  give  relief  after  an  unreasonable  length  of  time,, 
the  result  of  the  delay  or  laches  of  the  plaintiff.  Thus  it 
regards  a  delay  in  taking  steps  to  set  aside  a  fraudulent 
contract  as  having  the  effect  of  ajfirming  it  f  though  if 
it  appear  that  the  fraud  has  not  during  such  time  been 
known  by  the  complainant,  no  length  of  time— even 
though  beyond  the  statutory  time — is  allowed  to  be 
taken  advantage  of  by  those  who  have  benefited  by  it^ 
So  in  the  exercise  of  the  peculiar  jurisdiction  of  equity 
to  order  the  specific  performance  of  a  contract,*  it  is 
well  settled  that  the  plaintiff  may  lose  his  right  to  ask 

aColwell  V.  Prindle,  19  W.  Va.  640.  897;  Henderson  v.  Lewis,  9S.  &  R.  379,  U 

♦  Brubaker  v.  Taylor,  76  Pa.  St.  83;  Daby  Am.  Dec.  783. 

V.  Erickson,  45  N.  Y.  786;  Gamier  v.  Ren-  iSee  Bisp.  Eq.,  §  203;  Perry  v.    Craig,    8 

ner.  51  Ind.  374.  Mo.  526;  Allore  v.  Jewell,  4  Otto,  618. 

sGrafton  Bk.  v.  Doe,  10  Vt.  467,  47    Am.  sLawson  Righu,  Rem.  &  Pr.,  §  2868. 

Dec.  607;  InRraham  v.  Baldwin,    9   N.  Y.  aBjgp.  Eq.   §  SI08;    Brown  v.  Norman, 65. 

45.    But  in  connection  with  other   ctrcum-  yn^   §59  /Am  st    Rep  668 

stances  a  jury  may  presume  payment  from  .-*        \     t  ^'an  ' 

a  less  time.    Milledge  v.  Gardner,   38   Ga.  « See  ante,  f  489. 
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specific  performance  by  unnecessary  delay  on  his  part,* 
the  rule  being,  that  if  a  party  seeking  a  specific  execu- 
tion of  a  contract  has  been  guilty  of  gross  laches,  or  if 
in  the  intermediate  period  there  has  arisen  a  material 
change  of  circumstances,  affecting  the  rights,  interests 
and  obligations  of  the  parties,  a  court  of  equity  will  re- 
fuse to  decree  a  specific  performance.® 


Under  Statute  op  Limitations. 

§  505.    Statute  of  Limitations  Bars  Action. 

Theoretically  a  person  who  has  a  claim  against 
another  would  seem  to  have  a  right  to  be  allowed  to  pros- 
ecute it  at  any  time.  Nevertheless  in  all  the  States  stat- 
utes are  in  force  called  Statutes  of  Limitations,  which 
take  away  the  remedy  for  a  breach  of  contract  or  any 
other  injury  after  the  lapse  of  a  certain  time.  And  these 
statutes  rest  not  so  much  on  the  actual  probability  that 
a  debt  which  has  not  been  claimed  for  a  long  time  has 
been  paid,  and  that  this  was  the  reason  of  the  silence  of 
the  creditor,  as  on  the  inexpediency  and  injustice  of  per- 
mitting a  stale  and  neglected  claim  or  debt,  even  if  it 
has  not  been  paid,  to  be  set  up  and  enforced  after  a 
long  silence  and  acquiescence.^  Their  provisions  as  to 
the  length  of  time  given  for  different  kinds  of  actions 
differ  in  the  different  States  and  cannot  be  set  out  here. 
A  summary  of  their  main  provisions  and  exceptions  will 
however  be  found  useful. 

'Bennett  y.  Welch,  25  Ind.  140,   97   Am.  «Holfi:ate  t.  Eaton,  118  U.  S.  38;   Madox 

Dec.  864;  O'Fallon  v.  Kennedy.  46  Mo.  134;  v.  McQuean,  3  A.  K.  Marsh.  400;  Miller  v. 

Bullock  V.  Adams,  20  N.  J.  Bq.  367:  Ward-  Henlan.  51    Pa.    St.     265;  Hedenberr    v. 

er  V.  CornclL  106  111.  169;  Davison   v.  Jer-  Jones,  78  111.  149. 

?f7£2"^  ?•  Xi  ^''  Mfwhall  V.  Perry,  90  ijeweit  v.  Petit,  4  Mich.  609;  Parker   v. 

Ia\*^'^*  ^^S'^'S  ^-Sn**^**'  »  J^/    ^%  Butterworth,  46  N.  J.  (L.)«47,  60  Am.  Rep. 

68  Am.  Dec.  186;  Henderson  v.  Hicks,  66  im                             .»   %     »       »                    k 

Cal.  364;  WilUami  v.  Hart,  116    Mass.  618;  ' 
Preston  v.  Preston,  95  U.  S.  200;  Smith    v. 
Hampton,  18  Tex.  45o;  Campbell  v.    Hicks, 
19  Ohio  St.  483. 
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§  506.     When  Statute  Begins  to  Run. 

In  the  ordinary  course,  the  statutes  b^n  to  run  or  to 
take  effect  as  soon  as  the  cause  of  action  arises,  i.  e.^ 
from  the  time  when  the  injured  party  becomes  first  en- 
title<l  to  bring  his  suit,^  but  the  statutes  generally  pro- 
vide that  infancy,  coverture,  insanity,  imprisonment,  or 
absence  beyond  seas  shall,  where  the  plaintiff  is  affected 
by  any  of  these  disabilities  at  the  time  the  cause  of  ac- 
tion arose,  suspend  the  operation  of  the  statute  until  the 
removal  of  the  disability.  But  a  disability  arising  after 
the  period  of  limitation  has  begun  to  run  will  not  affect 
the  operation  of  the  statute  unless  the  statute  so  de- 
clares.^ 

The  statute  will  not  be  prevented  from  running  be- 
cause of  the  ignorance  of  the  plaintiff  that  a  right  of 
action  existed.^  But  in  equity  where  that  ignorance  is 
produced  by  the  fraud  of  the  defendant,  and  no  reason- 
able diligence  would  have  enabled  the  plaintiff  to  dis- 
cover that  he  had  a  cause  of  action,  the  statutory  period 
commences  with  the  dwcovery  of  the  frauds  And  the 
equitable  rule  has  been  adopted  in  some  of  the  States 
by  the  express  terms  of  the  statutes,  which  run  only 
from  the  time  that  a  fraudulent  concealed  right  be- 
comes known  to  the  person  suing.*^ 

§  507.     Statutory  Bar  May  he  Removed. 

The  statutes  of  limitation  do  not  extinguish  the  right 
but  merely  bar  the  remedy,  and  they  therefore  provide 

iMcMichael    v.    Carlyle,     68  Wis.    501;  Pomeroy  Coal  Co.,  37  Ohio  St.  583;  Peak  v. 

Jones  V.  Jones,  91  Tnd.^378;  Zuck  v.   Gulp,  Buck,  3  Baxt.  71. 

59Cal.  142.  4 Haymore  V.  Yadkin  Comms.,  85  N.  C. 

zJackson  v.  Jackson,  6  Cow.  74,  16    Am.  268;  Campbell  v.  Long.  20  la.  882;  Atlantic 

Dec.  488;   Hunton  v.  Nichols.  65  Tex.  217;  Bank  v.  Harris.  118  Mass.  147;     Under- 

Hogan  V.  Kurtz,  94  U.  S.  773;  Swearingen  hill    v.     Mobile     Fire    Department    Ins. 

V.  Robertson,  89  Wis.  462;  Ki&tler  v.  Heath,  Co.,  67  Ala.  45;  Connoly    v.   Hammond.  58 

75  Ind.  177,  39  Am.  Rep.  181.  Tex.  11;  Frey  v.   Aultman,   80  Kan.  181; 

.    3Crawford    v.     Gaulden.     88  Ga.    173;  Conner  v.  Goodman,  104  111.  366;  Wilcox  v. 

Campbell  v.  Long,  20  Iowa.  382;  Martin  v.  Jackson,  67  Iowa,  278. 

Decatur  Bank,  31  Ala.  115;  Hartford  Bank  'See  cases  cited  in  last  note.    Hickam  v. 

V.  Watermann,  26  Conn.  824;  Williams   v.  Hickam,  46  Mo.  (App.)  496. 
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that  the  claim  may  be  revived  after  it  has  become  barred 
by  the  lapse  of  the  statutory  period  by  (a)  a  new  prom- 
ise to  pay  the  debt;  by  (b)  a  subsequent  acknowledg- 
ment of  the  debt;  or  by  (c)  a  part  payment  of  the  debt. 

(a)  A  debtor  may  by  a  new  promise  to  pay  the  debt 
remove  the  bar  of  the  statute,  and  become  liable  to  be 
sued  upon  it.  Such  a  promise,  as  we  have  seen,  is  valid 
though  made  upon  a  past  consideration.^ 

(b)  The  early  cases  held  that  a  simple  allusion  to 
the  debt  as  existing,  though  accompanied  by  a  declara- 
tion of  an  intent  not  to  pay,  was  a  suflBcient  "acknow- 
ledgment'' to  *  remove  the  bar  of  the  statute.  But  it  is 
now  universally  held  that  the  "acknowledgment"  to  be 
effective  must  be  in  such  terms  as  warrant  the  inference 
of  a  promise  to  pay  the  debt.^  And  both  the  promise 
and  the  acknowledgment  to  remove  the  bar  must  be 
made  to  the  proper  person,  by  the  proper  person,  and 
with  proper  formalities  when  they  are  required  by  stat- 
ute,—which  are  in  most  of  the  States  that  they  shall  be 
in  writing.^  The  acknowledgment  may  be  made  to  a 
third  person  if  it  was  intended  to  be  communicated  to 
the  creditor.'* 

(c)  A  part  payment,  or  payment  on  account  of  the 
principal,  or  a  payment  of  interest  upon  the  debt,  will 
take  the  contract  out  of  the  statute  of  limitations.  But 
the  payment  must  be  made  with  reference  to  the 
original  debt,  and  in  such  manner  as  to  amount  to  an 
acknowledgment  of  it.^ 


iSeeante,  Chap.  IV.  < Miller  v.  Teeter,  81    Atl.   Rep.  894  (N. 

2Purdy  V.  Austin,  8  Wend.  187;  RigRS  v.  J  >:  ^«  ^'^^^  v.  Warner,  98  N.Y    217 

Roberts,  86  N.  C.   151,    89    Am.    Rep.  69;?;  *Tippctts  v.  Heane,  1  C.  M.   &    R.    252; 

Abercombie  v.   Butts,  72  Ga.  74,  58  Am.  Cucullu  v.  Hernandez,  103  U.  S.  106;  Eng- 

Rep.  882:  Biddell  v.  Brirzolara.  64  Cal.  361;  man  v.  Immel.  59    Wis.    249;    Whitney   v. 

Hussey  v.  Kirkman.  96  N.  C.  68;  Ward  v.  Chambers,  17  Neb.  90,  52  Am.    Rep.  898; 

Arnold,  46  N.  E.  Rep.  419   (Mass.);     Wells  Cocker  v.  Cocker,  2  Mo.  (App.)  451;  Litile- 

V.  Hill,  24  S.  E.  Rep.  771  (N.  C.)  field  v.  Litilefield,  91  N.Y.  i«8. 

aKirby  V.  Mills,  78  N.    C.    1»4,   24    Am. 
Rep.  460;  Fuqua  ▼.  Dunwiddle,  6  Lee,  645. 
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ABSOLUTE  PROMISES. 

defined  and  explained,  535«  536. 

ACCEPTANCE.    See  Deeds:   Statute  op  Frauds;   OnrER    and   Ac- 

OEPTAKOE. 

ACCORD  AND  SATISFACTION, 

accord  and  satisfaction  defined  and  explained,  584. 

ACTION, 

right  of  action  and  discharge  caused  by  breacfh  distinguished, 
523. 

AGENCY, 

person  agreeing  to  perform  services,  agrees  to  do  so  with  reason- 
able skill,  79. 

implied  condition  that  relation  may  be  dissolved  on  breach  of 
duty  by  servant,  79. 

agent  contracting  with  another  impliedly  warrants  his  author- 
ity, 79. 

powers  of  agent  include  necessary  means  of  executing  them,  79. 
right  to  contract  by  an  agent,  20L 

1.  Mode  of  forming  relation  of  principal  and  agent. 
who  may  be  a  principal,  202. 
who  may  be  an  agent,  203. 
in  what  modes  may  agency  be  created,  204. 
form  of  the  contract  of  agency,  204.  * 

acts  and  conduct  may  create  agency,  205. 
agency  by  necessity,  207. 
agency  by  ratification,  207. 
form  of  ratification,  211. 
ratification  by  acts  and  conduct,  212. 
declarations  of  agent,  when  admissible,  213. 
ratification  shifts  liability  to  principal,  213. 
what  acts  cannot  be  ratified,  214. 

42  657 


Digitized  by  VjOOQIC 


658  INDEX. 

AGENCY— Continued. 

2.  Effect  of  the  reUUiov 

duty  of  piincipaJ  to  reward  and  Indemnify  agent,  216. 
duties  of  agent  in  general,  218. 
not  to  make  personal  profit,  219. 
losses  fall  on  principal,  223. 
agent  may  not  delegate  his  authority,  223. 
when,  principal  named  in   contract   agent   not    personally 
bound,  226. 

general  and  special  agency  distinguished,  226. 
powers  of  agents  generally,  226. 
powers  of  auctioneers.  228. 
powers  of  factors,  228. 
powers  of  brokers,  228- 
powers  of  del  credere  agenta,  229. 

agent  contracting  for  foreign  principal  personally  liable^ 
229. 

agent  contracting  for  irresponsible  or  non-existent  principal 

personally  liable,  230. 
agent  cannot  sue  on  contracts  made  as  agent,  231. 
authority  must  be  executed  in  name  of  principal,  233. 
agent  may  bind  himself  personally,  234. 
liability  of  agent  who  contracts  without  authority,  234. 
liability  when  principal  unnamed  but  agency  disclosed,  237. 
liability  when  agency  undisclosed,  238. 
liability  of  principal  and  agent  for  frauds  and  torts,  239. 

3.  Determination  of  the  authority, 

authority  may  be  put  an  end  to  by  agreement  of  the  parties^ 
241. 

or  by  the  act  of  one  of  the  parties,  242. 

by  the  death  of  the  principal,  243. 

by  the  death  of  the  agent,  244. 

by  the  bankruptcy  of  the  principal,  244. 

by  the  bankruptcy  of  the  agent,  244. 

by  marriage,  244. 

by  the  insanity  of  the  principal,  245. 

by  the  insanity  of  the  agent,  246. 

by  the  destruction  of  the  subject-matter  of  the  agency,  245. 

by  war.  245. 

by  other  special  circumstances,  246. 

time  at  which  revocation  takes  effect,  246. 

authority  coupled  with  interest  or  on  consideration  not  re- 
vocable, 249. 
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AGREEMENT.    See  also  Offeb  and  Acceiiance. 
agreement  defined,  8. 
requisites  to  a  valid  agreement,  8. 
must  refer  to  legal  relations,  12. 
intention  must  be  serious,  13. 
jokes  and  jests.  13. 
results  from  offer  and  acceptance,  17,  19. 

ALIENS, 

who  is  an  alien,  163. 

rights  and  liabilities  of,  in  property  and  on  contracts,  153. 

alien  enemies,  rights. and  liabilities  of,  153. 

contracts  with  alien  enemies  invalid,  153,  343. 

ALTERATION  OF  INSTRUMENTS, 

alteration  of  written  instrument  discharges  it,  515- 

must  be  by  party,  516. 

after  execution  and  delivery,  516. 

without  consent  of  other  party,  516. 

must  be  material,  516. 

must  be  with  fraudulent  intent,  517. 

must  be  an  executory  obligation,  517. 
person  may  be  estopped  from  setting  up  fraudulent  alteration, 

517. 
presumption  as  to  alterations  in  instruments,  518. 
questions  of  alteration^  and  time  of  alteration  are  of  fact,  518. 
questions  of  materiality  of  alteration  are  of  law,  518. 
recovery  on  original  consideration  for  altered  documents,  518. 
right  to  fill  blanks  in  instrument,  519. 

ALTERNATIVE  PROMISES, 

failure  to  perform  part  of,  540. 

AMBIGUITIES.    See  Evide:^ce. 

APPROPRIATION  OF  PAYMENTS, 
rules  as  to,  493. 

ARBITRATION, 

validity  of  agreement  to  refer  disputes  to,  363. 

ASSENT, 

acceptance  by«  39. 
ASSIGNMENT.    See  also  Patents  and  Copyrights. 

an  offer  is  not  assignable,  26. 

assignment  of  liabilities,  423. 

assignment  of  rights,  423. 
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ASSIGNMENT.— Con/tnued. 

ch0868  in  action  not  assignable  at  common  law,  425. 

assignment  of  rights— rule  in  equity,  426. 

what  may  not  be  assigned,  432. 

notice  of  assignment  necessary,  427. 

form  of  notice,  428. 

assignee  takes  subject  to  equities,  429. 

equities  excluded  by  contract  or  conduct,  430. 

debtor's  assent  immaterial,  430. 

what  passes  on  assignment,  431. 

liability  of  assignor,  431. 

assignment  by  statute,  431. 

assignability  distinguished  from  negotiability,  482. 

assignment  by  operation  of  law,  433. 

assignment  by  marriage,  433. 

assignment  by  death,  434. 

assignment  by  bankruptcy,  435. 

interests  in  lands,  effect  of  assignment  of,  486. 

what  covenants  run  with  land,  436. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 
validity  of,  345. 

ATTORNEY.    See  Undue  Influence. 

AUCTIONS, 

powers  of  auctioneers,  228. 
agreements  to  defraud  bidders  at,  void,  351. 
agreements  to  defraud  sellers  at,  void,  352. 
offer  and  acceptance  in  sales  at  auction,  352. 

BANKRUPTCY.     See  also    Aoenct,    Assignment,    CoN8iOEBiLTiON» 
Illegauty. 

discharges  contractual' obligations  of  bankrupt,  521. 

BETS.    See  Waoebs. 

BILATERAL  CONTRACT, 
defined,  5. 

BLANKS.    See  Altebations  of  Instbuments. 

BREACH  OF  CONTRACT.    See  Dischaboe. 

BROKERS.    See  Agency. 
powers  of,  229. 
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CABRIBRS, 

implied  promise  of,  to  carry  goods  safely,  56. 
concealment  of  value  or  quantity  of  goods  shipped,  287. 
right  to  limit  HahlUty  for  negligence,  376. 

CAVEAT  EMPTOR.    See  Wakrantt. 

CERTAINTY, 

a  promise  to  he  enforceahle  must  he  certain,  14. 
CHAMPERTY, 

effect  of,  362. 

CHOSES  IN  ACTION.    See  Assignment. 

CLERGYMAN.     See  Undue  Influence. 

COGNOVIT.    See  Contracts. 

COMPOSITIONS, 

composition  with  creditors,  how  enforced,  134. 
frauds  on  creditors  In,  345. 

COMPULSION.    See  Dxtbess. 

CONCEALMENT.    See  Fraud,  Infancy. 

CONCURRENT  PROMISES, 

effect  of,  on  performance,  537. 

CONDITIONAL  PROMISES, 

promises  may  he  conditional,  473,  482. 

the  different  kinds  of  conditional  promises,  542. 

suspensory  and  dependent  conditions  distinguished,  543. 

dependent  conditions  precedent  must  he  performed  or  promise 

discharged,  544. 
condition  and  warranty  distinguished,  544. 
waiver  of  conditions,  546.  • 

CONDITIONS.    See  also  Conditional  Promises:    Discharge:    Per^ 

FORMANCE. 

acceptance  of  offer  must  he  unconditional,  27. 
offerer  may  prescrlhe  conditions  of  acceptance,  27. 
offer  lapses  on  failure  to  comply  with  Its  conditions,  43. 

CONFLICT  OF  LAWS.    See  Illegality. 

CONSENT, 

of  parties  essential  to  agreement,  253. 
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CONSIDERATION, 

recovery  of  money  paid  for  consideration  which  has  failed,  75. 
every  simple  contract  requires  consideration  to  support  it.  113. 
exceptions:  bills  of  exchange  and  contracts  under  seal,  115. 
what  is  a  consideration,  116. 

good  and  valuable  consideration  distinguished,  116. 
consideration  need  not  move  from  plaintiff,  116. 
adequacy  of  consideration  not  regarded  at  law,  118. 
nor  In  equity,  119. 

inadequacy  of  consideration  as  evidence  of  fraud  or  undue  in- 
fluence, 119. 

need  not  be  money  or  money  value,  117. 
promise  for  a  promise  a  good  consideration,  120. 
voluntary  subscriptions  to  enterprise  in  which  parties  have  mu- 
tual interest,  125. 
unless  both  parties  bound,  promise  is  void  for  want  of  mutuality, 

123,  127. 
promises  may  be  conditional,  473,  482. 
abandonment  of  legal  right  a  good  consideration,  117. 
forbearance  to  sue  a  good  consideration,  134. 
moral  obligation  no  consideration  for  promise,  137. 

promise  to  pay  debts  barred  by  limitation,  139. 

promise  to  pay  debts  discharged  by  bankruptcy,  139. 
consideration  must  not  be  Impossible,  121. 
distinction  between  legal  and  physical  impossibility,  121. 
consideration  must  not  be  vague,  121. 

promise  to  do  what  party  already  bound  to  do  not  enforceable, 
128. 

allter  where  one  is  only  morally  bound  to  do  it,  129. 

promise  beyond  legal  duty  or  contractual  obligation,  131. 
payment  of  part  of  debt  not  a  good  discharge  of  residue,  132. 

exceptions  to  this  rule,  133. 

compositions  with  creditors,  how  enforced,  134. 
executory  consideration:  what  is,  120. 
executed  consideration:  what  Is,  120. 
past  consideration  will  not  support  a  promise,  139. 

except  where  given  at  request  of  promisor,  140. 
'   promises  to  pay  debts   bond   by   statute   of   limitations  or 
bankruptcy,  142. 
consideration  obtained  by  fraud,  effect  of,  144. 
failure  of  consideration,  when  a  defense,  144. 

CONSTRUCTION.    See  also  Damages:  Usages  and  Customs. 

contract  is  construed  to  embrace  all  matters  which  parties  In- 
tended, 76. 
and  all  matters  which  law  implies,  76. 
rules  for  construction  of  contract,  453. 
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CONSTRUCTION.— Contifttted. 

intent  of  parties  looked  to,  454. 

words  understood  in  their  ordinary  meaning,  454. 

whole  instrument  looked  to,  455. 

each  part  o<-instrument  examined,  455. 

construction  of  inconsistent  clauses,  455. 

two  instruments  executed  at  the  same  time  construed  together. 

457. 
inconsistent  words  will  be  rejected,  457. 
written  words  prevail  over  printed  words,  460. 
general  words  following  particular  or  specific  words,  458. 
instrument  construed  by  acts  of  parties  under  it,  458. 
meaning  which  will  uphold  contract  preferred,  459. 
'    unreasonable  construction  not  permitted,  459. 
grammar  and  punctuation  not  always  adhered  to,  461. 
doubtful  words  construed  against  party  using  them,  462. 

CONTRACTS.     See  also  Deeds:     Implied   Contracts:     Statute   op 
Fbauds. 
the  different  kinds  of  contracts,  50,  81. 
no  distinct  class  of  contracts  in  writing,  81. 
contracts  ordinarily  valid  if  made  orally,  87. 
contracts  required  to  be  in  writing:  bills  of  exchange,  87. 
assignment  of  patents  and  copyrights,  87. 
acknowledgment  of  debt  barred  by  statute,  87. 
promise  of  infant  to  pay  debt  contracted   during   Infancy, 

87. 
acceptance  of  bill  of  exchange,  87. 
contracts  under  statute  of  frauds,  87. 

CONVICTS, 

power  of  to  make  contracts,  154. 

COPYRIGHTS.    See  Patents  and  Coptbiohts. 

CORPORATIONS, 

what  is  a  corporation,  155. 

public  and  private  corporations  distinguished,  155. 

quasi-public  corporations,  155. 

contracts  of  corporation  when  binding,  156. 

powers  of  corporation  in  general,  156. 

meaning  of  ultra  vires,  157. 

contract  "ultra  vires"  not  enforceable,  157. 

need  not  contract  under  seal,  158. 

misrepresentation  on  sale  of  stock  in,  278. 
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COVENANTS.    See  AssieMMKNT:    Bklease. 

COURTS, 

mgreements  obstructing  pnblic  justice  void,  360. 
compounding  offenses  against  the  law,  360. 
maintenance  and^  champerty,  862. 
agreements  to  refer  to  arbitration,  863. 

CRIBiBS, 

agreements  to  commit  crime  void,  343. 
compounding  ofPensee  against  the  law  illegal,  360. 

DAMAGES.    See  Spsoifio  Pebformance. 

foundation  principle  of  damages  is  compensation,  654. 
nominal  damages  defined  and  explained,  554. 
general  and  special  damages  distinguished,  556. 
measure  of  damages  on  breach  of  contract,  554. 
punitive  damages  and  injuries  to  feelings,  559. 
duty  not  to  increase  damages,  559. 
liquidated  damages  and  penalties  distinguished,  560. 

construction  of  contracts  as  to,  560. 

rules  for  construction  of  such  contracts,  561. 
recovery  for  what  has  been  done  under  uncompleted  contract — 
where  contract  divisible,  71. 

where  contract  entire,  71. 

where  default  in  performance  willful,  72,  73. 
no  second  action  for  same  damages,  563. 

DEATH.    See  also  Aoenot:  Assionmeitt:  Impossibilitt. 
of  either  party  before  acceptance  revokes  ofPer,  46. 
of  either  party  after  acceptance  mailed,  irrelevant,  46. 
discharges  personal  contracts  of  deceased,  521. 
but  not  his  ordinary  contracts,  521. 

is  an  assignment  of  his  personal  estate  to  his  executor  subject  to 
his  liabiliUes,  522. 

DECEIT.    See  Fraud. 

DECLARATIONS.    See  Aqbnct. 

DEEDS.    See  also  Construction:  Evidence. 

contract  under  seal  the  only  formal  contract,  82. 

must  be  in  writing  on  paper  or  parchment,  82. 

must  be  signed  and  sealed,  82. 

scrawl  in  place  of  seal  allowed  in  some  States,  82. 

witnesses  not  necessary  unless  required  by  statute,  83. 

delivery  essential  to  deed,  83. 

what  is  "delivery,"  83. 
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DEEDS. — Continued. 


acceptance  by  grantee  also  necessary,  83. 

deed  delivered  to  third  party  on  condition  is  an  escrow,  84. 

statements  made  in  deed  bind  party  absolutely,  85. 

deed  is  valid  without  consideration,  85. 

by  statute  want  of  consideration  may  be  pleaded,  85. 
permissible  to  show  that  consideration  of  deed  was  illegal  or  im- 
moral, 85. 
deed  not  ordinarily  required,  85. 

exceptions:  gratuitous  promises,  85. 

contract  of  corporations,  85. 

conveyance  of  real  estate,  85. 
offer  by  deed  may  be  accepted  by  simple  assent,  19. 

DEFINITIONS, 

absolute,  535,  536. 

acceptance,  17,  19, 109. 

accord  and  satisfaction,  584. 

agreement,  8. 

alien,  153. 

alien  enemy,  153. 

alteration,  515. 

assignability,  432. 

auctioneer,  228. 

bilateral  contract,  5. 

broker,  228. 

champerty,  362. 

consideration,  116. 

constructive  contract,  50. 

contract,  3-4. 

corporation,  155. 

day,  451. 

del  credere  agent,  229. 

delivery,  83. 

dependent  condition,  544. 

divisible,  535  539. 

duress  of  imprisonment,  309. 

duress  per  minas,  309. 

earnest,  110. 

executed  consideration,  120. 

executed  contract,  4. 

executory  consideration,  120. 

executory  contract,  4. 

escrow,  83. 

estoppel,  16. 

express  contract,  50. 
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DEFINITIONS,— Continued, 

factor,  228. 

formal  contract,  Si,  82. 

fraud,  284. 

fructus  industrialea,  93. 

fruQtUM  naturalCB,  93. 

futures,  335. 

general  agent,  226. 

general  damages,  556. 

good  consideration,  116. 

goods,  wares  and  merchandise,  106. 

hereditaments,  92. 

implied  contract,  50. 

insanity,  196. 

interest  in  lands,  92. 

Judgment,  55.  585. 

land,  92. 

latent  ambiguity,  449. 

legal  impossibility,  121. 

liquidated  damages,  560. 

maintenance,  362. 

material  alteration,  516. 

merger,  85,  513. 

miscarriage  of  another,  91. 

misrepresentation,  277. 

mistake,  205. 

mixed  contract,  50. 

necessaries.  167,  193. 

necessity  or  charity,  340. 

negotiability,  432. 

nominal  damages.  554. 

novation,  473. 

oyer,  520. 

parol  contract,  87. 

part  performance,  574. 

patent  ambiguity,  450. 

penalty,  560. 

physical  impossibility,  121. 

private  corporations,  155. 

profert,  520. 

promise,  4. 

promisor,  4. 

promisee,  4. 

public  corporation,'  155. 

public  policy,  353. 
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BBFINITlONS.^Confiittted. 


quasi-contract,  50. 

quasi-public  corporation,  156. 

receipt,  109. 

release,  582. 

satisfactory,  485. 

seal,  82. 

simple  contract,  81,  87. 

special  agent,  226. 

special  damages,  556. 

spoliation,  515. 

subsidiary,  641. 

suspensory  condition,  543. 

tender,  496. 

thousand.  451. 

ultra  vires,  157. 

undue  influence,  313. 

unenforceable,  399. 

unilateral  contract,  6. 

valuable  consideration,  116. 

void,  399. 

voidable,  399. 

wagers,  333. 

warranty,  544. 

week,  461- 

DELAY.    See  Laches. 

DEL  CREDERE  AGENTS.    See  Aoenct. 

DELEGATION.    See  Agency. 

DELIVERY.    See  Deeds. 

DEMAND.     See  Performance. 

DISAFFIRMANCE.    See  Infancy. 

DISCHARGE.     See   also    Impossibility:    Performance:    Payment: 
Tender:    Merger:     Alteration    of    Instrument:     Lost    Instru- 
ments: Bankruptcy:  Death:  Breach  of  Contract. 
methods  of  discharge  of  contract  by  agreement,  469. 
executory  contract  may  be  waived  or  cancelled,  470. 
but  not  executed  contract,  470. 
negotiable  instruments,  may  be  discharged  by  cancellation  or 

giving  up,  470. 
discharge  by  express  substituted  contract,  471. 
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DISCHARGE.— ConHnticd. 

form  of  substituted  contract.  471. 

discharge  by  implied  substituted  contract,  473. 

discharge  by  express  novation,  478. 

discharge  by  implied  noyation,  474. 

discharge  by  conditions  in  contract,  475. 

discharge  by  conditions  subsequent,  475. 

discharge  by  non-fulfillment  of  term  in  contract,  475. 

discharge  by  occurrence  of  particular  event,  476. 

discharge  by  option  to  determine  a  contract,  477. 

methods  of  discharge  by  operation  of  law,  513. 

methods  of  discharge  of  contract  by  breach,  523- 

right  of  action  and  discharge  caused  by  breach  distinguished, 

523. 
discharge  before  performance  due  or  in  course  thereof  by  other 

party's  renunciation  gives  immediate  right  of  action,  525,  531. 
mere  expression  of  intention  not  to  perform  not  a  renunciation, 

526. 

rule   does  not  apply   to   unilateral   contracts   like   promissory 

notes,  527. 
promisee  not  bound  to  treat  the  renunciation  as  a  breach,  527. 

but  future  legal  discharge  may  estop  him,  527. 
party  repudiating  cannot  force  other  to  sue,  528. 
other  party  cannot  go  on  and  complete  contract,  528. 
breach    by  impossibility  created  by  party  before  performance, 

532. 
breach  by  impossibility  created  by  party  in   course   of   perfor> 

mance,  531. 
discharge  of  contract  by  failure  to  perform,  534. 
discharge  of  right  of  action,  581. 

DIVISIBLE  PROMISES. 

defined  and  explained,  535,  539. 

DIVORCE.    See  Illegality. 

DRUNKENNESS.    See  Intoxication. 

DURESS, 

duress  avoids  contract,  308. 

duress  defined,  308. 

legal  imprisonment  not  duress,  309. 

must  be  personal,  310. 

duress  of  goods,  310. 

extent  of  duress,  311. 

who  must  impose  duress,  312. 

must  affect  promisor,  312. 

money  paid  under,  may  be  recovered  back,  61. 
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ELECTIONS, 

agreements  influencing  elections  void,  357. 
wagers  on  elections  illegal,  833. 

EQUITIES.    See  Assionmcnt. 

EQUITY.    See  also  Pebfobmancs:  SPEoino  PebfobmaUcb. 
reforming  contracts  in,  276. 

ordering  contracts  to  be  destroyed  or  delivered  up.  276.  282,  305. 
recovery  of  money  equitably  belonging  to  plaintiff,  57. 

ESCROW, 

what  is  an,  effect  of«  83. 

ESTOPPEL.    See  also  Altebation  of  IirsTBTiiiENTs :  Discharge. 
to  deny  truth  of  representations  made,  16. 

EVIDENCE, 

proof  of  oral  contracts,  how  made,  441. 

proof  of  contracts  in  writing,  442. 

oral  evidence  to  vary  or  contradict  writing  inadmissible,  442. 

proof  of  existence  of  document,  448. 

of  contracts  under  seal,  443. 

of  written  contracts  not  under  seal,  443. 

proof  of  fact  of  agreement,  444. 

proof  that  there  is  no  valid  contract,  444. 

proof  that  the  apparent  contract  is  not  in  force,  445. 

proof  of  terms  of  agreement,  446. 

how  far  oral  evidence  admissible^  446. 

evidence  of  supplementary  or  collateral  agreement,  446. 

explanation  of  terms,  447. 

of  identity  of  parties,  447. 

of  identity  of  subject-matter,  448. 

of  application  of  phrases,  448. 

of  latent  ambiguity,  449. 

of  patent  ambiguity,  450. 

of  usages  of  trade,  450. 

EXECUTIVE.    See  Officebs. 

EXECUTORS  AND  ADMINISTRATORS, 

promises  of  under  statute  of  frauds,  88. 
EXPRESS  CONTRACTS.    See  Implied  Contbacts. 
FACTORS.     See  Agency. 

powers  of,  227. 
FALSE  REPRESENTATIONS.     See  Fbaud:  Misbepbesbntation. 
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FOOD.    See  Wabbanties. 

FOREIGN  GOVERNMENTS.     See  State. 

FRAtJD.    See  also  Illboautt:    Misbepbesentation  :    Undue  Influ- 

KlfCE. 

fraud  defined:   elements  of,  284. 

false  representation  essential — ^non-disclosure  when  not  a  frauds 

284. 
party  relying  on  other  to  give  information,  287,  288. 
active  concealment,  289. 
covering  up,  291. 
non-disclosure  by  vendor,  285. 
false  representations  amounting  to  fraud,  285. 
non-disclosure  by  purchaser,  286. 
when  intent  not  to  pay  for  goods  a  fraud,  286n. 
false  representation  must  be  as  one  of  fact,  291. 
opinions  though  unfounded  not  fraudulent,  291. 
nor  commendatory  expression,  292. 

nor  statements  of  matters  of  intention,  or  expectation,  293. 
false  representations  as  to  matters  of  law,  294. 
fraud  of  third  party  does  not  affect  contract,  295. 
representation  must  be  knowingly  false,  296. 
or  not  known  to  be  true,  296,  297. 
representation  based  on  unreasonable  grounds,  297. 
representation  subsequently  becoming  true  or  false,  298. 
must  be  made  with  intent  that  it  be  beted  on,  299. 
but  need  not  be  made  to  injured  party,  299. 
representation  must  actually  deceive,  299. 
person  who  knows  its  falsity  cannot  complain,  300. 
representation  must  be  material  and  have  induced  contract,  302. 
representation  as  to  one  of  several  matters:  effect  of,  302. 
damage  to  party  injured  essential,  303. 

party  injured  by  fraud  may  afllrm  contract  and  sue  for  damages, 
304. 

or  he  may  rescind  the  contract,  305. 

limits  to  right  to  rescind,  306. 

restoring  the  consideration,  307. 

effect  of  delay  and  laches,  on  right  to  rescind,  306. 

equity  will  cancel  contract  obtained  by  fraud,  306. 
party  injured  may  sue  in  action  of  deceit,  306. 
right  to  recapture  goods  fraudulently  taken,  308. 

"FUTURES."    See  Illboality. 

GRAMMAR.    See  CJonstbdction. 

GUARDIAN  AND  WARD.     See  Undxje  Influexce. 


Digitized  by  VjOOQIC 


INDE^  671 

HEIRS.    See  Ukdue  Influence. 

HUSBAND  AND  WIFE, 

property  rights  of  wife  at  common  law,  189. 

her  separate  estate  in  equity,  190. 

contracts  of  wife  in  equity,  192. 

the  wife's  statutory  estate,  193. 

liability  of  husband  for  wife's  contracts  for  necessaries,  194. 

frauds  upon  marital  rights,  347. 

IDENTITY.    See  Evidence. 

ILLEGAL  CONTRACT.    See  Illegality. 

ILLEGALITY.    See  also  Consideration:  Deeds:  Waoebs. 

money  paid  for  illegal  purpose  may  be  recovered  back,  66. 

when  parties  not  equally  guilty,  67. 

when  statute  gives  such  right,  68. 

when  illegal  purpose  not  executed,  69. 
illegal  contract  not  enforceable,  328. 

where  statute  prohibits  act,  328. 

where  statute  simply  imposes  penalty,  329. 

illustrations  of  contracts  in  violation  of  statute.  331. 
agreements  in  fraud  of  bankruptcy  law,  332. 
contracts  for  usury,  332. 
wagering  contracts,  833. 
contracts  of  insurance,  336. 

agreements  for  future  delivery  of  goods,  or  "futures,"  335. 
contracts  made  on  Sunday,  338. 
construction  of  the  Sunday  laws,  338. 
works  of  'necessity  or  charity,"  340. 
contracts  partly  executed  on  Sunday,  341. 
rescission  and  ratification  of  such  contracts,  342. 
contracts  in  breach  of  rules  of  the  common  law,  342. 
contracts  with  alien  enemies,  343. 
agreements  to  commit  crime,  343. 
agreements  to  commit  civil  wrong,  344. 
agreements  to  defraud  third  persons,  344. 
fraud  and  ille^ity  distinguished,  352. 

frauds  upon  creditors — assignments  for  benefit  of  creditors,  345. 
frauds  upon  creditors — compositions  with  creditors,  345. 
conveyances  in  fraud  of  creditors,  345. 
contracts  of  agents  and  persons  in  fiduciary  relations,  345. 
agreements  between  creditor  and  debtor  affecting  sureties,  349. 
frauds  upon  marital  rights,  347. 
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agreements  to  defraud  the  public,  350. 

sales  at  auction— agreements  to  defraud  bidders,  361. 

sales  at  auction— tigreements  to  defraud  owner,  362. 

contracts  against  public  policy,  353. 

agreements  to  influence  legislative  action,  365. 

agreements  to  influence  administratiye   and   ezecutiye   action, 

856. 
appointment  of  public  officers,  357. 
agreements  influencing  elections,  357. 
exceptions  to  the  foregoing  rules,  358. 
salaries  of  public  officers,  359. 
agreements  obstructing  public  justice,  360. 
compounding  offenses  against  the  law,  360. 
maintenance  and  champerty,  362. 
agreements  ousting  jurisdiction  of  courts,  361. 
agreements  to  refer  to  arbitration,  363. 
agreements  against  good  morals.  365. 
contracts  in  restraint  of  marriage,  366. 
marriage  brokage  contracts,  367. 
agreements  to  facilitate  divorce,  368. 
agreements  for  separation,  368. 
contracts  in  restraint  of  trade,  369. 
restraint  unlimited  as  to  both  time  and  space,  370. 
restraint  limited  as  to  space  but  unlimited  as  to  time,  370. 
restraint  limited  as  to  time  but  unlimited  as  to  space,  370. 
the  modem  doctrine — ^reasonableness  of  the  restraint  the  test, 

371. 
other  cases  of  lawful  restraint,  372. 
combinations  among  workmen,  374. 
combinations  among  employers  and  traders,  375. 
carriers  of  goods — ^limiting  liability  for  negligence,  376. 
contracts  with  innkeepers,  376. 
contracts  with  telegraph  companies,  376. 
carriers  of  passengers — ^limiting  liability  for  negligence,  376. 
agreements  affecting  duties  toward  third  persons,  777- 

agreement  to  leave  land  uncultivated,  777. 

or  prohibition  in  charter  party  of  deviation  to  save  life,  377. 

contract  by  father  to  surrender  parental  control  of  child, 
377. 

agreement  by  servant  to  waive  negligent  injury  caused  by 
master,  378. 

effect  of  illegality  upon  the  agreement,  378,  379. 
consideration  or  promise  wholly  illegal,  380. 
consideration  1^^  but  promises  partly  illegal,  380. 
consideration  partly  illegal,  881. 
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promises  and  consideration  severable,  383. 

the  unlawful  Intention,  384. 

knowledgi  of  illegal  intention — ^the  ESngllsh  rule,  386. 

knowledge  of  illegal  intention — the  American  doctrine,  386. 

exceptions  to  the  American  doctrine,  388. 

agreements  legal  in  one   place   illegal   in   another— <x>nfllct   of 

laws  in  general.  392. 
agreements  legal  at  one  time  and  illegal  at  another,  396. 
securities  given  on  illegal  transaction,  397. 
distinction  between  "void,"  "voidable"  and  "unenforceable,"  399. 

IMPLIED  CONTRACTS, 

express  and  implied  contracts  distinguished,  50. 

contracts  created  by  law,  50- 

quasi-contracts,  50,  54. 

contracts  partly  express  and  partly  implied,  50. 

contract  implied  from  acceptance  of  goods  or  services,  51. 

agreement  implied  from  request,  52. 

without  request  or  assent  no  agreement,  52. 

unavoidable  acceptance  does  not  bind  one,  53. 

services  are  presumed  to  be  for  hire,  53. 

exception:  members  of  same  family  or  near  relatives,  53. 
quasi-contracts,  54. 

promise  always  implied  where  equity  requires  it,  54. 
law  creates  promise  even  against  party's  dissent,  54. 
Judgment  in  quasi-contract,  55. 
public  or  statutory  duty,  56. 
unjust  enactment,  57. 

implied  promise  of  husband  to  pay  for  "necessaries"  supplied  to 
wife,  58. 

of  infants  and  insane  persons  to  pay  for  necessaries,  58. 
Implied  promise  of  carrier  to  carry  goods  safely,  56. 
implied  promise  of  innkeeper  to  keep  goods  safely,  56. 
implied  promise  of  person  using  tollgate  to  pay  toll,  56. 

of  persons  owing  taxes  to  pay  collector,  56. 

of  towns  to  re-imburse  persons  supporting  paupers,  56. 
promise  not  implied  where  there  is  express  promise,  50. 
when  action  may  be  brought  on  implied  promise,  50. 
contract  created  from  a  tort,  58. 
recovery  of  money  obtained  by  wrongful  act,  58. 
recovery  of  money  paid  under  compulsion  or  duress,  61. 
voluntary  payment  cannot  be  recovered  back,  60. 
nor  money  paid  under  legal  process,  63. 
effect  of  protest  at  time  of  payment,  64. 
money  equitably  belonging  to  one,  may  be  recovered,  57. 
43 
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money  paid  for  consideration  which  has  failed,  75. 
money  paid  for  use  of  another  may  be  recovered  from  him,  75. 
money  paid  under  mistake  of  fact,  64.  • 

money  paid  under  mistake  of  law,  65. 

money  paid  for  illegal  purpose  may  be  recovered  back,  when, 
66. 

recovery  of  money  paid  on  bet  or  wager,  69. 

may  be  recovered  where  parties  not  equally  guilty,  67. 

or  when  statutes  give  such  right,  68- 

or  when  illegal  purpose  not  executed,  69. 

recovery  of  money  in  hands  of  stakeholders,  69,  70- 

benefits  received  under  agreement  partly  performed,  71. 

person  refusing  to  complete  his  agreement,  72,  73. 

promises  implied  from  express  one,  76. 

implied  promises  in  contract  of  sale,  78. 

implied  wartuntles  on  contracts  of  agency  and  service.  79. 

IMPOSSIBILITY, 

consideration  must  not  be  impossible,  121. 
distinction  between  legal  and  physical  impossibility,  121. 
impossibility  of  performance  is  no  excuse,  501,  502,  505. 
effect  of  impossibility  known  only  to  one  party,  501. 
kirown  only  to  promisor,  501. 
known  only  to  promisee,  502. 
distinction  between  obligation  imposed  by  law  and  by  contract, 

503. 
impossibility  excused  when  caused  by  the  law,  506,  507. 
impossibility  excused  when  parties  have  contracted  on  basis  of 

existence  of  thing,  506,  508. 
sickness  a  good  excuse  for  failure  to  perform  personal  contract, 

425. 

so  is  death,  508. 
one  of  alternative  promises  becoming  impossible  of  performance 

511. 

discharge  of  promise  by  impossibility  of  performance  created  by 
other  party,  532. 

INDEPENDENT  PROMISES, 

are  absolute,  divisible  or  subsidiary,  535. 
INFANCY, 

infant  cannot  make  binding  contract,  159. 

disability  not  cured  by  emancipation,  159. 
nor  by  marriage,  159. 

parent  not  liable  for  infant's  debts^  160. 

infant's  contracts  voidable  not  void,  161. 

infant's  concealment  or  misrepresentation  as  to  age,  162. 
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INFANCY. ^Continued- 

the  non-voidable  contracts  of  an  infant,  163. 

contracts  under  statutory  authority,  163. 

contracts  which  law  would  have  compelled,  165. 

ante-nuptial  debts  of  wife,  166. 

infant  liable  for  necessaries,  58,  166. 

what  are  "necessaries,"  167. 

borrowing  money  for  necessaries,  171. 

express  contracts  for  necessaries,  171. 

securities  given  for  necessaries,  172. 

province  of  Judge  and  jury,  173. 

ratification  after  reaching  majority,  174. 

express  ratification  by  new  promise,  174. 

must  be  made  with  knowledge  of  non-liability,  175. 

effect  of  ratification,  176. 

implied  ratification  from  acts  and  conduct,  176. 

disaffirmance  before  reaching  majority,  177. 

the  right  to  disaffirm,  178. 

disaffirmance  must  be  in  toto,  179. 

form  of  disaffirmance,  180. 

implied  disaffirmance,  181. 

when  disaffirmance  required — lapse  of  time,  182. 

effect  of  disaffirmance,  183. 

plea  of  infancy  personal  to  infant,  186. 

torts  of  infants  connected  with  contracts,  188. 

INJUNCTION.     See  Specific  Pebformance. 

INNKEEPERS, 

taking  seat  at  public  table,  18. 

implied  promise  of,  to  keep  goods  of  guest  safely,  56. 

right  to  limit  their  liability,  376. 

INSANITY.     See  also  Agency. 

contracts  of  insane  persons,  when  binding,  196. 
insanity  not  known  to  other  party,  198. 
contracts  for  necessaries,  58,  199. 
of  ofterer  revokes  offer,  46. 

INSURANCE.     See  also  Illegality. 

misrepresentation  affects  contract  of  insurance,  277. 
INTENTION.    See  also  Frauds:     Illegauty:     Misrepresentation. 

common  intention  essential,  8. 

party's  secret  intention  not  regarded,  8. 

must  be  communicated,  15. 

promissory  expressions,  9. 

statements  of  intention  not  promises,  11. 
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INTERPRETATION.    See  Constbuction. 

INTOXICATION,  s 

liability  of  person  intoxicated  on  contracts,  199. 
when  drunkard  is  under  guardianship,  200. 

INVITATIONS, 

to  deal  not  offers,  11. 

JOINT  AND  SEVERAL  CONTRACTS, 
rights  and  liabilities  on.  415. 

JOKES, 

promise  made  in  Joke  not  a  contract,  13. 

JUDGBfENT.    See  also  Contracts. 
is  a  quasi-contract,  66. 
effect  of  Judgment,  585. 

KNOWLEDGE.    See  Fraud. 

LACHES.    See  also  Limitation. 
lapse  of  time  bars  action,  586. 
presumption  of  payment  from  lapse  of  time,  587. 
laches  in  equity.  688. 
effect  of  delay  or  laches  on  right  to  rescind  fraudulent  contract. 

306. 
effect  of  delay  or  laches  on  right  to  rescind  contract  made  under 

undue  influence,  324. 

LANDS.    See  Rral  Pbopesty. 

LAPSE  OP  TIME.    See  Infancy:  Laches. 

LATENT  AMBIGUITY.    See  Evidence. 

LAW.    See  also  Fraud. 

mistake  of,  not  ground  for  setting  aside  contract,  275. 

LAW  AND  FACT.    See  Alteration  of  Instruments. 

LEGALITY  OP  CONTRACT.    See  Illegality. 

LEGISLATURE.    See  Officers. 

LIMITATION.    See  also  Consideration. 
statutes  of  limitations  bar  action,  589. 
when  statute  begins  to  run,  590. 
statutory  bar  may  be  removed,  590. 

LIQUIDATED  DAMAGES.    See  Damages. 
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LOANS.    See  Undue  Influence. 

LOST  INSTRUMENTS, 

effect  of  loss  of  written  instrument,  520. 
recovery  on  lost  bill  or  note.  520. 

LUNATICS.    See  Inbanitt. 

MAINTENANCE, 
effect  of,  362. 

MARRIAGE.    See  also  Asstgnment:     Aqenot:    Husband    a^d    Wipe: 
Iltjqat.tty:  Statute  of  Fbaudb. 
agreements  in  consideration  of.  under  statute  of  frauds,  92. 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MEASURE  OF  DAMAGES.    See  Damages. 

MASTER  AND  SERVANT.    See  Iixbqalitt. 

MERGER, 

merger  defined.  85.  513. 
requisites  to  merger,  514. 

MISREPRESENTATION.    See  also  Infancy. 

in  what  cases  misrepresentation  avoids  contract,  276,  277* 
misrepresentation  distinguished  from  fraud,  277. 

in  contracts  of  insurance,  277. 

in  contracts  for  purchase  of  stock  in  corporation,  278. 

in  contracts  for  sale  of  lands,  279. 

in  contracts  between  persons  in  fiduciary  relations,  280. 
where  a  term  in  the  contract  remedies  at  law  and  in  equity,  282. 

MISTAKE, 

when  not  ground  for  setting  aside  contract,  254,  255. 

mistake  in  motive  or  expectations,  256. 

mistake  in  value  of  quality,  257. 

mistake  in  expressing  the  agreement,  269. 

mistake  of  one  party  caused  by  other,  270. 

mistake  of  one  party  known  to  other,  270. 

mistake  of  law,  275. 

mistake  preventing  the  formation  of  a  contract,  258. 

mistake  concerning  nature  of  transaction,  259. 

mistake  concerning  person  with  whom  contract  is  made,  262. 

mistake  concerning  subject-matter  of  contract,  265. 

mistake  as  to  existence  of  subject-matter,  265. 

mistake  as  to  identity  of  subject-matter,  267. 
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remedy  of  party  at  law,  276. 

remedy  of  party  in  equity,  276. 

recovery  of  money  paid  under  mistake  of  fact,  64. 

recovery  of  money  paid  under  mistake  of  law,  65. 

MONEY.    See  also  Payment:    Tender. 

consideration  need  not  be  money  or  money  value,  117. 

MORALITY, 

immoral  agreements  are  void,  365. 

MORAL  OBLIGATION.     See  Considebation. 

MORTGAGES.     See  Undue  Influence. 

MUTUALITY, 

promise  where  other  party  not  bound  void  for  want  of  mutuality, 
123,  127. 

NEGLIGENCE.     See  also  Illegality. 

in  signing  contract,  effect  of,  259. 

NEGOTIABILITY.    See  Assignment. 

NEGOTIABLE  INSTRUMENTS.     See  Dischabqe:   Payment:    War- 
ranty. 

NEWSPAPER, 

liability  for  price  of,  received  through  the  post-office,  51. 

NOTICE.    See  aho  Assignment:    Performance. 
offer  must  be  communicated,  24. 
acceptance  must  be  communicated^  29. 
revocation  of  offer  must  be  communicated.  33. 
revocation  of  acceptance  must  be  communicated,  37.  " 

NOVATION.    See  Discharge. 
OFFER  AND  ACCEPTANCE, 

invitation  to  deal  are  not  offers,  11. 
agreements  results  from,  17,  19. 
Illustrations : 

bid  and  fall  of  hammer  In  auction  sales,  17. 
railroad  time  tables,  17. 
'   advertisement  of  reward,  17. 
sending  order  to  dealer  in  goods,  17. 
picking  up  article  on  shop  counter,  18. 
entering  street  car,  18. 
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taking  seat  at  public  table  of  hotel,  18. 

working  for  another  with  his  knowledge,  18. 

accepting  and  using  goods  sent,  18- 
offer  made  by  deed,  19. 

offer  and  acceptance  must  be  communicated,  24,  29. 
acceptance  by  assent,  19. 
acceptance  by  promise,  20. 
acceptance  by  act,  20. 
acceptance  by  offering  paper,  22. 
acceptance  by  accepting  paper,  23. 
acceptance  from  silence,  21. 

acceptance  must  be  absolute  and  unconditionaL  27. 
acceptance  must  be  identical  with  terms  of  offer,  27- 
offerer  may  prescribe  time,  place  and  conditions  of  acceptance, 

27. 
offer  and  acceptance  made  by  post,  33,  35. 
offer  and  acceptance  made  by  telegraph,  83. 
offer  must  be  accepted  by  person  to  whom  made,  25. 

offer  is  not  assignable,  26. 
offer  to  unascertained  person,  26. 
offer  may  be  revoked  before  acceptance,  40. 

even  where  left  open  for  certain  time.  40. 

option  to  accept  offer  when  enforceable,  40. 
revocation  of  offer  must  be  communicated,  33- 

revocation  of  offer  made  by  post,  33. 
acceptance  of  offer  makes  irrevocable  contract,  38. 

revocation  of  acceptance,  47. 
modes  in  which  offer  may  lapse,  39. 

by  revocation.  39. 

by  rejection,  43. 

by  efflux  of  time,  45. 

by  breach  of  condition.  44. 

by  death   46. 

by  change  of  circumstances,  47. 

OFFICERS.    See  also  State. 

agreements  to  influence  legislative  action  void,  355. 
agreements  to  influence   administrative   and    executive   action 

void,  366. 
agreements  to  influence  appointment  of  public  officers  void,  357. 
agreements  regarding  salaries  of  public  officers  void,  359. 

OPINIONS.     See  Misbepbesentations  :  Fraud. 
OPTIONS.    See  also  Dischaboe. 

option  to  accept  offer  when  enforceable,  40. 
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ORAL  BVIDBNCB.    See  Bvidbngb. 

PARBNT  AND  CHILD.     See  Illboautt:   Infancy:  Undue  Infi.u- 

ENGE. 

PAROL   CONTRACTS.      See    Contbacts:    Bvidbnce:    Statute   of 
FfiAUiie. 

PARTIES.  See  Alienb:  Conyiots:  Cobporatidnb:  Feaitds:  Infancy: 
Joint  and  Sevoul  Contbacts:  Statute  of  Frauds. 
two  pftTties  necessary  to  every  contract,  405. 
question  who  are  parties  to  contract  one  of  fact,  406. 
one  not  a  party  to  the  contract  enforcing  it,  406. 
contract  cannot  bind  one  not  a  party  tq  it,  406. 
but  may  impose  duties  on  him,  407. 
action  against  person  inducing  one  to  break  his  contract, 

407. 
the  rights  of  one  not  a  party,  408. 
when  false  representation  is  made,  410. 
when  breach  of  duty  connected  with  contract,  411. 
promise  for  special  benefit  of  third  person.  413. 
offer  must  be  accepted  by  person  to  whom  made,  26. 

PARTNERSHIP, 

dissolution  of,  revokes  offer  made  by,  47- 
PART  PERFORMANCE.    See  Damages. 
PATENT  AMBIGUITY.    See  Evidence. 
PAUPERS, 

implied  promise  of  town,  to  pay  for  its  paupers'  support,  56. 
PAYMENT.    See  also  Fraud:     Tender:    Statute  op  Frauds 
voluntary  payment  cannot  be  recovered  back,  60. 
nor  money  paid  under  legal  process,  63. 

effect  of  protest  at  time  of  payment,  64. 
recovery  of  money  paid  for  consideration  which  has  fUled,  75. 
recovery  of  money  paid  for  use  of  another,  75. 
recovery  of  money  paid  under  mistake  of  fact,  64. 
recovery  of  money  paid  under  mistake  of  law,  65. 
money  paid  for  illegal  purpose  may  be  recovered  back,  when, 
66. 
may  be  recovered  where  parties  not  equally  guilty,  67. 
or  where  statute  gives  such  right,  68. 
or  where  illegal  purpose  not  executed,  69. 
of  part  of  debt  does  not  discharge  residue,  132. 
exceptions  to  this  rule,  133- 
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PAYMENT.--Con«m<ed. 


presumption  of  payment  of  debt  flrom  lapse  of  time,  485. 

non-payment  of  debt  when  due,  eftect  of,  489. 

authority  of  persons  demanding  payment  may  be  asked,  489. 

payment  by  negotiable  instrument,  490. 

payment  in  forged  or  worthless  notes  or  counterfeit  coin,  491. 

payment  in  bills  of  insolvent  bank,  492. 

sending  money  by  post,  492. 

effect  of  giving  receipt,  493. 

appropriation  of  payments,  493. 

PENALTIES.    See  Damages. 

PERFORMANCE.    See  also  Tendsb:    Impossibilitt:    Specifio  Feb- 
fobmange:  Damages. 

performance  must  follow  terms  of  contract,  478,  479. 

rule  in  equity,  480. 

time  of  performance,  481. 

rule  in  equity,  481. 

performance  of  conditional  promises,  481. 

promise  conditional  on  expiration  of  time,  482.  « 

promise  conditional  on  happening  of  future  event,  482. 

promise  conditional  on  act  or  will  of  third  party,  484- 

promise  conditional  on  act  or  will  of  promisor,  484. 

performance  to  "satisfaction"  of  promisor,  485. 

promise  conditional  on  request  or  demand,  484. 

promise  conditional  on  notice,  484. 

discharge  of  contract  by  failure  to  perform,  534. 

where  absolute  performance  of  consideration  not  required^ 
536. 

independent  promises  not  favored;  concurrent  promises,  537. 

failure  to  perform  part  of  divisible  promises,  539. 

alternative  promises,  540. 

subsidiary  promises  explained  and  illustrated,  541. 

conditions  precedent  must  be  performed  or  promise  dis- 
charged, 544. 

PHOTOGRAPHER, 

duty  of  not  to  sell  pictures  of  customer  except  by  his  authority 
or  order,  79. 

PHYSICIANS.    See  Undue  Influence. 

PLACE, 

offerer  may  prescribe  place  of  acceptance,  27. 
contract  is  made  where  acceptance  is  given,  48. 
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PLEADING.    See  STATtmt  op  Frauds. 

POST-OFFICE.    See  also  Payment. 

offer  made  by  post  binds  offerer  until  received  by  offeree,  33. 
acceptance  made  by  putting  letter  In  post-office  binds  offerer,  35. 
offer  by  mall  conditional  on  reply  by  "return  mail/'  27. 
revocation  of  offer  made  by  mall,  33. 
revocation  of  acceptance  made  by  mall,  47. 

PRBLIMINARY  NEGOTIATIONS, 
do  not  make  an  agreement,  14. 

PRESUMPTION.     See  also  Alterations  of  Instruments:  LiACHEs. 
that  services  are  for  hire.  53. 

PRINCIPAL  AND  AGENT.     See  Agency. 

PROCESS, 

money  paid  under  legal,  cannot  be  recovered  back,  63. 

PROMISES, 

what  Is  a  promise,  4-  « 

promissory  expressions  do  not  constitute  an  agreement,  9. 

nor  mere  statements  of  intention,  11. 

nor  social  engagements,  12,  13. 

nor  when  made  in  Joke,  13. 

mutual  promises  form  good  consideration  for  each  other,  120. 

PROOF.    See  Evidence. 

PROTEST.    See  Payment. 

PUBLIC  POLICY.     See  Illegality. 

PUNCTUATION.      See  Construction. 

PUNITIVE  DAMAGES.     See  Damages. 

QUALITY.    See  Mistake. 

QUANTUM  MERUIT.    See  Damages. 

QUASI  CONTRACTS.    See  Implied  Contracts. 

RAILROADS.    See  also  Carriers:  Time  Tables. 

entering  street  car  an  acceptance  of  carrier's  terms,  18. 

RATIFICATION.    See  Infancy:     Agency. 
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REAL  PROPERTY.    See  also  Assignment. 
conveyances  of,  must  be  by  deed,  82. 
what  is  an  "interest  in  land"  within  the  statute  of  frauds,  83 

products  of  land,  92. 
misrepresentation  in  sale  of  land,  279. 

RECAPTURE, 

right  to  recapture  property,  308. 

RECEIPT.    See  Payment:  Statute  of  Frauds:  Tendeb. 

ilECOGNIZANCE.     See  Contbacts. 

RECORD.     See  Contracts. 

REFORMATION, 

of  contract  entered  into  through  mistake,  269. 

RELEASE, 

release  defined  and  explained,  582. 
covenant  not  to  sue,  583. 

REMEDIES.    See  also  Damages:  Specific  Performance. 

of  party  who  has  entered  in  contract  through  mistake,  269,  276. 
of  party  who  has  entered  in  contract  through  fraud,  304. 
of  party  who  has  entered  in  contract  through  undue  influence, 
324. 

RENUNCIATION.    See  Discharge. 

REPRESENTATIONS, 

liability  for  representations  on  which  another  acts,  16. 
party  is  estopped  from  denying  the  truth   of    his    representa- 
tions, 16. 

REQUEST.    See  Implied  Contracts. 

RESCISSION.    See  Fraud. 

RESTRAINT  OF  TRADE.    See  Illegality. 

EEVEBSIONABY  INTERESTS.    See  Undue  Influence. 
REVOCATION, 

of  offer,  see  Offer  and  Acceptance:  of  agency,  see  Agency. 
SALES.     See  Fraud:    Misrepresentations:    Statute    of    Frauds: 

Warranty. 
SAMPLE.    See  Warranty. 
SEAL.    See  Corporations:  Deeds. 
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SEPARATION,  DBBDS  OF.      See  Iludqalitt. 

SBRVICBS, 

are  presumed  to  be  for  hire,  53. 

exception:  members  of  same  family  or  near  relatlTes,  fSt^ 

SEVERABLE  PROMISES. 

defined  and  explained,  636.  536. 

SICKNESS.    See  Impossibilitt. 
SIGNATURE.    See  Statxtti  op  Frauds. 

SILENCE. 

implied  acceptance  from.  53,  21. 

SOCIAL  ENGAGEMENTS, 
are  not  contracts.  12.  13. 

SPECIFIC  PERFORMANCE. 

when  specific  performance  of  contract  decreed  in  equity,  666. 

will  not  be  decreed  when  agreement  not  mutual,  667. 

nor  when  performance  hard  on  defendant.  668. 

nor  when  court  has  no  power  to  insure  performance,  669. 

nor  of  contract  for  personal  sendees.  669. 

nor  when  performance  is  impossible.  570. 

nor  when  plaintiff  is  in  fault.  671. 
specific  performance  with  compensation,  when  granted.  571. 
specific  performance  decreed  only  when  damages  are  inadequate- 
remedy.  672. 
contracts  for  the  sale  of  lands,  573. 
effect  of  the  statute  of  frauds^  573. 
part  performance  will  take  case  out  of  statute.  573. 
contracts  for  the  sale  of  chattels,  575. 
breaches  of  contracts  generally.  677. 
Tender  as  well  as  vendee  entitled  to.  577. 
performance  compelled  by  means  of  injunction,  578. 

STAKEHOLDER.    See  Waoebs. 

STATE. 

power  of  state  to  contract.  149. 

may  sue  on  its  contracts,  150. 

but  cannot  be  sued.  151. 

public  officers  and  agents,  rights  and  liabilities  of.  151. 

foreign  goyemments  and  their  representatlyes.  162. 
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STATUTE  OF  FRAUDS.  ^See  also  Specific  Pebfobmancb. 

1.  Fourth  aection, 

what  promisefl  must  be  in  writing,  88. 
promise  of  executor  or  administrator.  88. 
promise  to  answer  for  "debt,  default  or  miscarriage  of  another/' 
89. 

statute  does  not  include  promise  of  indemnity,  89. 

original  debtor  must  remain  personally  liable,  89. 

liability  of  third  party  must  be  continuous,  90. 

promise  must  be  made  to  creditor,  90. 

liability  of  promisor  must  be  to  answer  out  of  his  own  prop- 
erty, 91. 

promise  must  not  be  a  mere  incident  of  transaction,  91. 

statute  includes  liabilites  issuing  out  of  tort,  91. 
agreements  in  consideration  of  marriage,  92. 
"interest  in  or  concerning  lands,"  92. 

produce  of  land  when  within  these  words,  93. 

distinction  between  fructua  industrialea  and  fructus  natii' 
rales,  93. 
contracts  not  to  be  performed  within  a  year,  94. 
what  agreements  are  not  within  the  statute,  95-97. 
form  required  by  the  statute,  97. 

contract  in  writing  not  void  but  simply  unenforceable,  97, 
102. 
contract  required  to  be  in  writing  cannot  be  modified  by  parol, 
98. 

nor  made  a  ground  of  defense,  98. 
statute  relied  on  as  a  defense  must  be  pleaded,  98. 
can  only  be  taken  advantage  of  by  parties  or  privies,  98. 
memorandum  may  be  made  subsequent  to  contract,  98. 
must  show  a  complete  contract,  98. 

may  be  any  kind  of  writing,  99. 

may  consist  of  several  writings,  99. 
several  writings  cannot  be  connected  by  parol  evidence,  99. 
memorandum  must  show  parties,  100. 
need  not  show  consideration,  101. 
must  be  signed  by  party  to  be  charged,  101. 
signing  may  be  of  initials  or  mark,  101. 
signing  may  be  by  agent,  102. 

authority  of  agent  when  required  to  be  in  writing,  102. 
I>art  performance  of  agreement  within  statute,  105. 

2.  Seventeenth  aection, 

what  are  goods,  wares  and  merchandise,  106. 

both  executed  and  executory  sales  are  within  statute,  106. 

contracts  for  work  and  labor  not  within  statute,  107. 
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STATUTE  OF  FRAVDS.—Continued- 

conflicting  doctrines  on  this  subject,  107. 
value  of  goods  under  the  statute,  108. 

when  several  articles  are  furnished  at  same  time,  109. 
acceptance  and  receipt  within  the  statute;   both  required,  109. 

one  may  take  place  without  other,  109. 

need  not  be  made  at  same  time,  110. 
earnest  or  part  payment,  what  is,  110. 

may  be  made  at  any  time  before  action  brought.  111. 
under  the  section  contract  not  in  writing  is  void,  112. 

STATUTE  OF  LIMITATIONS.     See  Limitations. 

STATUTES.     See  Illegality:   Statute  of  Frauds:   Limitations. 

SUBSCRIPTIONS, 
liability  on.  125. 

SUBSIDIARY  PROMISES, 

defined  and  explained,  541. 

SUBSTITUTED  AGREEMENTS.     See  Dischaboe. 

SUNDAY, 

legality  of  contracts  made  on  Sunday,  338. 

SURETYSHIP  AND  GUARANTY.    See  also  Statute  of  Frauds. 
agreements  between  creditor  and  debtor  affecting  sureties,  349. 

TELEGRAPHS.     See  also  Illegality. 

offer  and  acceptance  miade  by  telegraph,  33. 

TENDER.     See  also  Payment. 
tender  when  a  discharge,  496. 

distinction  between  tender  of  payment  and  tender  of  perform- 
ance, 497. 

requisites  of  valid  tender,  498. 

must  be  made  in  legal  money,  498. 
and  exact  amount,  498- 

must  be  made  unconditionally,  499. 

right  to  demand  receipt,  499. 

right  to  demand  that  security  be  surrendered,  499. 

right  to  be  maintained  and  kept  open,  500. 

defects  in  tender,  how  waived,  500. 

when  tender  not  necessary,  500. 
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TIME.    See  also  Pebformance. 

offerer  may  prescribe  time  of  acceptance,  27. 

offer  not  accepted  within  prescribed  time,  lapses,  45. 

when  particular  time  not  prescribed,  offer  lasts  a  reasonable 

time,  45. 
what  is  reasonable  time,  45. 
contract  dates  from  time  of  acceptance  and  not  from  time  of 

offer,  48. 
contracts  not  to  be  performed  within  a  *'year,"  under  statute  of 

frauds,  94. 
effect  of  agreement  legal  at  one  time,  illegal  at  another,  396. 

TIME  TABLES, 

of  railroad  as  offers  to  public,  17. 

TORTS.     See  also  Duress. 

contract  created  from  a  tort,  58. 

waiving  tort  but  suing  on  contract,  58. 

recovery  of  money  obtained  by  wrongful  act,  58. 

statute  of  frauds  includes  torts  as  well  as  contracts,  91. 

action  against  person  inducing  another  to  break  contract,  407. 

torts  of  infants  connected  with  contracts,  188. 

TRUSTS.    See  Misrepresentation:  Undue  Influence. 
UNDUE  INFLUENCE, 

what  is  undue  Influence,  313. 

contracts  between  husband  and  wife,  315. 

contracts  between  parent  and  child,  315. 

contracts  between  guardian  and  ward,  316. 

contracts  between  trustee  and  cestui  que  trust,  317. 

contracts  between  attorney  and  client,  318. 

contracts  between  priest  and  member  of  flock,  318. 

contracts  between  physician  and  patient,  319. 

contracts  between  persons  not  at  arms  length,  3l9. 

how  long  disability  continues,  320. 

contracts  with  persons  mentally  or  physically  weak,  320. 

contracts  with  persons  not  able  to  read,  321. 

contract  with  expectant  heirs,  321. 

contracts  of  sale  of  reversing  interests,  322. 

agreements  between  lender  and  borrower,  323. 

sales  by  mortgagors  of  equity  of  redemption,  323. 

inadequacy  of  consideration  as  evidence  of  undue  influence,  324. 

remedies  of  party  in  such  cases,  324. 

delay  and  laches  in  such  cases,  324. 

UNILATERAL  CONTRACT, 
defined,  5. 
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USAGES  AND  CUSTOMS, 

lUMgefl  of  trade  or  buslneBs  part  of  contract  though  not  ex- 
pressly included.  77. 
admissibility  of  usages  of  trade,  460- 
to  explain  technical  terms  in  written  contracts,  451. 
to  add  unexpressed  terms  to  written  contracts,  452. 

USURY, 

contracts  for  inyalid,  332. 

VALUB.    See  Mistake. 

VENDOR  AND  PURCHASER.    See  Fraud:  MiSBSPSBSBNTATioir. 

WAGERS, 

not  enforceable,  when,  333. 

recovery  of  money  lost  on  bet  or  wager,  69. 

recovery  of  money  in  hands  of  stakeholder,  69. 

WAIVER.    See  also  Dischaboe:  Pebforhance:  Teitder. 

of  legal  right  or  forbearance  to  sue  a  good  consideration,  134. 
waiving  tort  and  suing  on  contract,  58. 
waiver  of  conditions,  546. 

WAR.    See  Agency. 

WARRANT  OF  ATTORNEY.     See  Contbacts. 

WARRANTY, 

warranty  and  condition  distinguished,  544. 
seller  of  chattel  impliedly  warrants  that  he  has  title  to  it,  78. 
no  warranty  of  quality  of  article  sold;  rule  is  caveat  emptor,  78. 
exceptions,  when  goods  sold  for  particular  purpose,  78. 
exceptions,  when  articles  ordered  to  be  manufiustured,  78. 
exceptions,  when  goods  are  sold  by  description  or  by  sam- 
ple, 78. 
on  sale  of  articles  of  food,  implied  warranty  that    they    are 
wholesome,  78. 

WITNESSES.    See  Deeds." 

WORDS  AND  PHRASES.    See  also  Construction:  Definitions. 
evidence  to  explain,  448,  449,  450. 

WORK  AND  LABOR.    See  Statute  of  Frauds. 

WRITTEN  CONTRACTS.     See  Alteration  of  Instruments:   Con- 
struction:  Contracts:   Deeds:  Evidence:   Statute  of  Fbaudb. 
person  signing  written  instrument  bound  by  all  its  terms,  256 
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